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ADDENDA AND CORRIGENDA. 


FULL BENCH. 
Page 41, line 14, for “an d824" read “ and 824.” 
a 135, » 1, for “ dissentientibus” read “ dissentientes.” 
» 179, „ 2, from bottom, for “term” read “ sense.” 


APPELLATE CIVIL. 


Page 4, line 24, for “(10)” read “ (6).” 


- 


» » foot note, omit reference “ (10).” ‘ Se 
” 5, line 5, for “ Samsahy,” read “ Ramsahay,” atd Poe “Degur¥ 
read “ Degun.” 
Page 63, line 14, the words, “ the only argum@ntet segg.” should begin a 
new paragraph, and not form part of the argument. z 


Page 82, marginal note, line 3, after “ success,” insert inverted commas. 
iy » line 6, omit inserted commas after “ time.” 
» 97, 4, 28, for “le Phabous,” read “ le habous.” 
» 157, foot note, Jor reference “ (1) 12 W. R.” read “ (2) 12 W. R.” 


181, heading to case, after “ Act XXII of 1861,” add “s. 23.” 
marginal note, line 3, for “ Act XXIV” read “ Act XXIII.” 


” ” 


ORIGINAL CIVIL. 


Page 23, foot note, references (1), (13), and (16), for “M. I. A.” cae 
“ Moore’s I. A.” 
Page 24, line 24, for “Doed Golackmoney,” read “ Doe d Goluckmoney.” 
» 89, foot note, for “L J.” read “I. J., N.S.” f 
» 47, foot note, for “ Bing” read “7 Bing.” 
50, line 15, for “ agreed” r8ad “ argued.” 
n -84, 4, 5, for *242” read “ 342” 
» 101, last line, for “‘secion” read “section.” 
262, line 80, for “ Sibehunder v, Mullick” read “ Sibchunder Mullick v” 
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MOULVI SYAD AZHAR ALI @zrznpanz) v. MUSSA- 
‘MAT BIBI ALTAF FATIME AND OTHERS (PLAINTIFFS.) 


` ON APPEAL FROM THE HIGH*COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Benami Purchases—Hindu and Mahomedan Law—Question of Fact. 


In cases where the question is whether property bought and held in the name of 
another than the party claiming as the real purchaser, is the property of that other 
or merely bought and held in his name (benami) for the claimant, the criterion is to 
consider from what source the purchast-money came; the presumption is thata 
purchase made with the money of A in the name of B is for the benefit of A; and 
where the purchase is by a father, whether Mahomedan or Hindu, in the name of 
his son, there is no presumption of an advancement iu favor of that son. 

Upon the facts the decision of the Courts below reversed. 


Tas plaintiff instituted this suit for possession of 5 sehams and 
7 kanwas, out of 3 annas 17 dams 6 cowries share of Mauza 
Chandhus Khurd, and for registration of his name in the Collec- 
torate, after expunging the name of the defendant. 

Iù the plaint it was alleged that Moulvi Syad Wayat Ali, 
the husband of Mussamat Bibi Altaf Fatima, one of the 
plaintiffs, and father of the other plaintiffs, Amat-ul-Fatima and 
Binut-ul-Fatima, died on the 18th Rubut-avul, 1266 Hijri 
(2nd February 1850), leaving the plaintiffs his heirs, and some 
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property, amongst which was the mauza in dispute. That during 
the minority of Mussaniat Amat-ul-Fatima. and Binat-ul- 
Fatima, the defendant their grandfather, and their. mother the 
plaintiff Altaf Fatima, became their guardians. That the defend- 
ant being the head of the family was the acting guardian, and re- 
mained in possession of the property up to 1259 Fusli(1852). That 
the defendant had since fraudulently caused a Ladavi (a deed of 
disclaimer) in his favor to be stamped with aseal of the minor plain- 
tiffs, which he had prepared, purporting to be adeclaration that the | 
talook in dispute was the property of the said defendant and thatit 
stood (benami) in the name of Wayat Ali, and also that hé had 
caused a seal, purporting to bethe seal of the plaintiff Altaf Fatima, 
to be impressed thereon in testimony of the deed. The plaintiffs 
charged that these acts were fraudulent. They contended that, if 
the purchase had been benami, thedefendant would have purchased 
the property in the name of one individual, and not in the joint 
names of Syad Wayat Ali and Fatima-ul-Sagira, the wife of the 
defendant. 

The defence raised was, that the property had not been 
purchased by Moulvi Syad Wayat Ali, nor had he any right 
thereto; that he was merely a trustee for the defendant; that the 
mother of Wayat Ali died leaving him only five months old ; that 
the said Wayat Ali and his family have all along been supported 
by the defendant; that the defendant was the real purchaser of the 
property in dispute; and that he had paid the consideration- 
money, and had been ever since in possession. 

The Principal Sudder Ameen of Patna held, that the deed 
of disclaimer was not proved ; that the property belonged to Syad 
Wayat Ali; but that the defendant was entitled to a share thereof 
as heir of his son, according to Mahomedan law, and that the 
plaintiffs were entitled to the residue. 


On appeal, the Judge confirmed the decision of the Principal 
Sudder Ameen in the following judgment: 

The proceeding before the Court proved that the appellant, 
during his son’s life-time, purchased property in his name, and 
had always acted as if his son was the real proprietor of the 
estate. Documents were drawn in the son’s name, and as long 
as the son lived he was considered and treated as the real pur- 
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chaser. The son Wayat Ali died in 1850, leaving a widow and 
two daughters, and the appellant took possession of all the landed 
property and acted throughout as their man of business. Two 
years afterwards the appellant, having’ the entire manage- 
ment of the widow’s business, had prepared certain documents 
which it is now sought to cancel by the institution of this suit. 
The appellant would not state when his son was married : the 
assertion that the daughters left by Wayat Ali were minors, when 
the documents in question were prepared, must be considered 


“as proved. Azhar Ali is a man of property and education, and 


must have been fully aware of the date of his son’s marriage. 
It is urged by Azhar Ali that all property purchased by him 
was purchased in his son’s name, but with his own funds, which 
was probably the case, and if the appellant had imagined his 
son would have died during his life-time, the probabilities are 
he would have purchased in his own name. As it is, he had 
purchased property in the name of his wife, and in the name of his 
son, and it is with a view to set aside the purchases made in the 
son’s name that he prepared the ikrarnama and mookhtearnama. 
The Principal Sudder Ameen has cancelled those documents, 
and has declared the appellant entitled only to his share in his 
son’s property, as heir-at-law. I think this decision was quite 
correct and proper. After the death of Wayat Ali, the appellant 
having possession of all documents, and having entire control 
over the widow of Wayat Ali and her young children, had oppor- 
tunities of preparing every kind of document, without let or 
hindrance. Under these circumstances, I consider that the 
property purchased in the name of Wayat Ali should go to the 
widow, save that share claimed by the appellant as heir-at-law, 
to which he was entitled. I confirm the order of the Principal 
Sudder Ameen with costs payable by the appellant. 


The defendant appealed to the High Court, but his appeal 
was dismissed with costs. The following was the judgment of 
the Court: 


Pracockn, C J.—The question in this case, arising between 
the son’s widow and the father, was whether the property was the 
father’s or the son’s. After the soms death, when the son can- 
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not come forward as a witness, the father says that the property 
which was conveyed to the son, and apparently paid for by him, 
was paid for with the father’s money, and that the conveyance 


Mossiaar Was to the son and in his name (benami) for the father. The 


Bær ALTAF 


FATA, 


Judge has found that the property was the son’s, and not the 
father’s, and consequently that the father was entitled by inheri- 
tance to a share only. We cannot say thatthe Judge was 
wrong. The question was purely one of fact which cannot be 
disputed in a special appeal. If persons will conceal in their 
conveyances the real state of facts, and have their own property 
° conveyed benami, it matters not for what reason, whether 
for the purpose of defrauding their creditors or for any other 
purpose, they have only themselves to blame, if the Courts 
acting upon the conveyances as they find them, commit a 
mistake in awarding the property according to the conveyances, 
though it may be contrary to a secret understanding between 
the parties themselves. The appeal must therefore be dismissed 
with costs and interest. 


The defendant appealed to Her Majesty in Council. 
Sir Roundell Palmer, Q. C., and Mr. Leith for the appellant. 


The judgment of their Lordships of the Privy Council 
was as follows: 


In coming to the conclusion to which they have come in this 
case, their Lordships feel that.they are not departing from the 
wholesome rule—that, unless they are clearly satisfied that the 


- finding of two concurrent Courts in India upon a question of fact 


was wrong, it will not be disturbed here. Forif the judgments 
in the respondents’ favour are carefully: examined, it will appear, 
either that there has been no finding at all of the facts which it 
was necessary to find, or that those facts have been found in 
favour of the appellant. Their Lordships may dismiss the judg- 
ment of the High Court with the respect due to that tribunal, by 
saying that the learned Judges who then sat appear to have 
conceived, rightly or wrongly; that the question in dispute 
between the parties was one of fact, and that they, under the 
rules which regulate the hearing of special appeals, had no juris- 
diction to disturb the finding of the Court below. 
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Then with respect to the first judgment— the judgment of thé 
Court of first instance—it appears to their Lordships that the 
Judge never dealt with the real question at issue between the 
parties, namely, the question- whether this property was held 
benami by the son and wife of the appellant, or whether it was 
held by those persons beneficially and for their own interest» 
and in their respective sharesy 


There were two issues before.the Court, one of which seems 
to be not very accurately framed. It is in terms, whether the 
ikrarnama was genuine or not, which apparently is meant to 
raise the question, whether it was a forgery or not. ° 

The real question between the parties, and that which appears 
to have been decided by the Judge, was however, whether the 
parties who executed or purported to have executed, that docu- 
ment, were at the time when they so executed it infants or of 
full age. The Principal Sudder Ameen- has found that fact 
against the appellant; and the learned counsel at the bar have 
not called upon us to interfere with that finding, But what 
was the inference which the Principal Sudder Ameen drew from 
the fact so found? It was that this document, which was a mere 
declaration of trust, and a document intended only to facilitate 
the mutation of names, i.e. the transfer of the property into the 
name of the appellant, being executed in a manner which was 


“not binding on the parties who purported to have executed it, 


was a fact fatal to the appellant’s title; and that from the fact so 
found, it necessarily followed that the whole of the respondents’ 
case was established against the appellant, and that the property 
was really held, by those who were the ostensible owners of it, 
in their own right, and not benami for the appellant. That 
sweeping inference will not,stand a moment’s examination. 

The case then goes by appeal to the Zilla Judge, who, so far 
as he finds any facts, appears to have found the material fact in 
favour of thé appellant; for he begins his judgment by stating 
that the proceedings before the Court proved that the appellant, 
during his son’s life-time, had purchased property in his name, 
“and always acted as if the son-were the real proprietor of the 
estate.” He goes on to state the appellant’s case :—* It is urged 
“by Azhar Ali that all property purchased by him was purchased 
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TO “in his son’s name, but with his own fonds, which is probably 
9 ethe case.” And therefore he has either done what the Princi- 
e pal Sudder Amen did, namely, omitted to come to any finding 

Mussamar at all on the material issue in the case, or he has found that issue 
Bor Aumar in favour of the plaintiffs. 

That being the effect of the judgments, it appears to their 
Lordships that there has been really no decision against the 
appellant in the Courts below, which is capable of being eupport- 
ed on the grounds upon which it professes to rest. The result 
is, that it lies upon their Lordships to decide the case upon the 
pvidence on the record, putting those decisions entirely out of 
consideration. : 

The case is simply this. The respondents bring their suit in 
the nature of an ejectment suit, to recover, we will take it, that 
share of the property which would have belonged to their father, 
supposing that the purchases originally taken in the joint names 
of their father and the wife of the appellant, had been taken for 
them beneficially. The defendant alleges that of that property, 
of which he seems to be now the ostensible owner, he was all 
along the beneficial owner ; that it was purchased by him from 
his own funds (benami), in the names of his wife and son, and 
that every act of ostensible ownership which was done was 
consistent with that state of the title. It is not a novel thing 
in India that that state of things should exist. It has been 
repeatedly brought before this Committee ; and the law relating to 
it was reviewed in the case of Gopeehrist Gosain v. Gungapersaud 
Gosain (1). Of course we cannot apply to the decision of this 
case, which is one between Mahomedans, any of the reasons which 
in the judgment delivered at this board in that case are drawn ex- 
clusively from Hindu law. Itis, however, perfectly clear that in so 
far as the practice of holding lands and buying lands in the name of 
another exists, that practice exists in India as much among the Ma- 
homedans as among the Hindus, and the judgment in Gopeekhrist 

Gosain v. Gungapersaud Gosain (1) and the cases therein referred 
to are, at all events, authority for the propositions that the 
criterion of these cases in India is to consider from what source 
the purchase-money comes; thatthe presumption is, that a purchase 
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made with the money of Ain the name ‘of B is for the benefit P.C 

of A; and that, from the purchase by a father, whether Maho- aoe 
medan or Hindu, in the name of his son, you are not at Anvan AnI 
liberty to draw the presumption which the English law would Mussanat 
draw, of an advancement in favor of that son. Again, the mere sg ati $ 
fact that this property was purchased, not in the sole name of the 

son, butin the name of the wife as well as of the son, affords a 

strong argumentin favor of the hypothesis that it was a benami 

purchase, for there was no such community of interest between 

the wife and the son as would rendér it probable that they had 

been made joint owners of the property; and the reason for . 
putting two names rather than one into a trust applies almost as 
strongly in India as it would in this country. 

Again, when we come to the evidence which has been. given 
in the cause, it appears to their Lordships to be all on one side. 
As we have said before, the evidence of acts of ostensibe owner- 
ship proves nothing; but we have proof, so far as there is any 
proof in the cause of the source from which the money proceeded, 
that the money was the father’s. 

We have, moreover, the admission of the son, which though it 
directly applies only to one portion of the property, throws 
a light upon, or at least tends to corroborate the direct evidence 
which has been given as to the nature of the other transaction. 
So that, without going through that evidence in detail, it is suffi- 
cient to say that, in their Lordships’ opinion, there was but one 
conclusion to which, if the case were fairly tried out, the Judges 
of the two Courts which dealt with the question of fact ought to 
have come. ` : 

On these grounds their Lordships will humbly advise Her 
Majesty that the decisions of all the three Courts below be 
reversed, and that the suit ‘of the plaintiffs be dismissed with 
costs. They must also pay the costs of this appeal. 
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a RADHIKA CHOWDHRAIN AND OTHERS (DEFENDANTS) 
Dec. 13. v. BAMASUNDARI DASI (PLAarNtıFF). 


ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 


Enhancement of Rent—Reg. VIII. of 1798, es. 48, 51—Regisiration— 
Onus Probandi. 


In a suit for enhancement of rent, Held, that in order to bring a talook within 
. ethe scope of section 51, Regulation VIIL of 1798, it was sufficient to show that the 
tenure existed, and was capable of being registered at the time of the decennial settle- 
ment, the fact of actual registration not being an essential element in the formation 
of a talook. 7 i 
Held, further, that the effect of proof of the existence of such a talook at the time 
` of the decennial settlement is sufficient to throw the onus on the plaintiff to prove 
that it was held at a variable rent. 
Decision of the Courts below reversed. 


In the plaint, which was filed on the 30th June 1859, it was - 
alleged that the plaintiff was proprietor of an undivided six-anna 
share of the Pergunna Hogla; that the defendants held a 
jumma in Mauza Baheerdia, &c., which stood in the names of 
their predecessors, Rupram and Jaikrishna Ghose, the rent of 
which was subject to enhancement, and without any definite 
settlement; that, there having been no contract, the lands 
of the mehal had been measured, and the defendants were 
found in possession of 3,567 bigas and twelve katas of land of 
different description; and that of this the share of the plaintiff 
was 1,713 bigas 14 katas and 10 chittaks. The plaintiff 
after notice brought a suit to enhance the rent, assessing it at 
rupees 2,280-5-12-2. f 

The defence raised was (inter-alia) that the tenure was a : 
shikmi tenure, and not liable to enhancement; that the defendants’ 
ancestors had become the proprietors long before the decennial 
settlement ; and that the tenure was held at a fixed rent. 

The Principal Sudder Ameen of Jessore passed a decree in 
favor of the plaintiff, holding that the tenure was liable to en- 
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hancement, and, allowing a deduction at 10 per cent. for the 
expense of collection, fixed the rent at rupees 1,352-14-2. 


The defendants appealed to the Judge. 

The plaintiff filed a cross-appeal objecting to the rates. 

The Judge held that the defendants failed to show that they 
held any particular talookdari tenure -at all, at any ‘certain 
jumma, or to prove their possession for 12 years antecedent to 
the permanent settlement; that the rates fixed by the Principal 
Sudder Ameen were fair, but he disallowed the charges for col- 
lection at 10 per cent. 


The defendants appealed to the High Court. 


The following was the judgment of the High Court (Loon and 
SETON-KARE, JJ.), delivered on December 17th, 1864: 

It is contended in special appeal that the jumma is not liable 
to enhancement, kecause the talook, though not registered by 
the zemindar, was in existence before the decennial settlement; 
and section 51, Regulation VIII. of 1793, looks only tothe exis- 
tence of the tenure, and not to the registration, which being an 


.act of the zemindar which he can withhold or not at pleasure, 


no fault can be imputed to the talookdars for non-registration ; 
that the jumma has been uniform for a period before the decen- 
nial settlement; that the decision of the 31st May 1859 (1), on 
which the Judge rests his decision, is not hostile to the appel- 
lants’ case, which, however, should be disposed of by the rules laid 
down in the decision of the Sudder Court of March 31st, 186 1(2), 
and of the High Court of 28th February 1863 (3), also of 6th 
August 1863 (4). In this case we have submitted to us a proceed- 
ing of tha Collector of 7th July 1801, in which the representatives 
of Rupram and Jaikrishna applied to have the talook separated 
from the .zemindari. This application failed, because all the 
parties concerned did not join init, and the applicants were 
referred toa regular suit; but nothing further appears to have 
been done. This proceeding, no doubt, raises the presumption 
that this property was a talook in existence at the time of the 


(1) 8. D. A. (1859), 677. (3) 2 Hay’s Rep., 220, 
(2) §. D. A. (1861), 317, (4) Unreported. 
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decennial settlement, but the allegation that it has been held at a 
uniform jumma of rupees 158, from a time prior to the decen- 


Cnowpasan nial settlement, falls to the ground from a recital in the petition 
Bamasuxpanr to the Collector, bearing date 31st Sraban 1206 (1797), acopy of 


Dasu 


which has beén filed by the defendants, in which it is stated that 
the jumma of the talook was rupees 59-13-2. If this be a true 
statement, and being filed by the defendants, we must consider 
ib to hold good against them. How and when was it that the 
jumma was raised to rupees 158, and what evidence is there that 
the talook has been held at a uniform rent from a date previous 
eto the permanent settlement? there is really none whatever, so 
that the decisions quoted by the appellants do not apply. The 
decisions of 1816 and August 1863 are not forthcoming. What 
then is the status of this tenure? It appears to be a talook 
created at some unknown period, but having a fluctuating rent, 
and, therefore, not protected by the provisions of section 61, Re- 
gulation VIII of 1793. We think, however, that the defend- 
ants cannot be considered as common ryots, and are entitled to 
have a deduction for expenses of collection as proposed by the 
first Court. We modify the judgment of the lower Appellate 
Court to this extent. Costs in proportion, 
The defendants appealed to Her Majesty in Council. 


Sir R. Baggallay, Q. C., and Mr. Cochrane for appellants. 
Mr. Doyne and Mr. Cave for respondent. 


Their Lordships’ judgment was as follows: 

The only question upon this appeal is whether the respond- 
ent is entitled to enhance the rents of certain lands held by the 
appellants within the zemindari, of which the respondent is the 
owner of a six-anna share. In the Courts below some questions 
were raised touching the respondent’s title to her share, the 
sufficiency of the notice, which is the statutory commencement 
of such a suit, and the justice of the particular assessment, 
supposing that the rents were liable to enhancement at all; but 
these are no longer in dispute. 

A suit to enhance proceeds on the presumption that a zemin- 
dar holding under the perpetual settlement, has the right, from 
time to time, to raise the rents of all the rent-paying lands 
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within his zemindari, according to the pergunna or current P.G 
1869 


rates, unless either he be precluded from the exercise of that — 
right by a contract binding on him, or the lands in question can E ADEA 
be brought within one of the exemptions recognized by Regu- Baxasynnant 
lation VIII of 1793; and it also assumes that,the defendant Dasi, 
has some valid tenure or right of occupancy in the lands which 

are the subject of the suit. Before the recent modification of 

the law (which, as Act X of 1859 had not come into operation 

when this suit was commenced, does not affect the case), the 

effect of this presumption in favour of the zemindar was un- 
doubtedly to relieve the plaintiff in a suit for enhancement from e 
much of the burden of proof which would have lain upon him 

in an ordinary suit, and to shift it upon the defendant. Regu- 

lation VIII of 1793, however, does not apply a uniform rule 

to all tenures and rights of occupancy. It may be broadly said .. 
that it divides them into two great classes, viz., talooks within 

the meaning of its 51st section, and ryotty and other under- 
tenures for which provision is made by the 49th section. If it be 
conceded that the law casts upon those who claim the benefit of 

the latter section the whole burden of proving that their land 

‘has been held at a fixed rent for a period commencing at least 

twelve years before the date of the decennial settlement, it is 

clear that the 51st section is more favorable to the holders of 
talooks within its meaning, by imposing upon the zemindar the 
burden of showing that he is entitled to raise the rent, either by 

special custom, or by contract, or by reason of certain specified 
conduct on the part of the talookdar. It follows that in every 

suit for enhancement of rent, the nature of the tenure is a 
material question, irrespectively of the question whether the 

rent is fixed or variable, since upon the former question depends 

the extent and nature of the proof which the plaintiff is bound 

to give. 

In the present suit the respondent has come into Court 
treating the defendants to the suit as ryots having a right of 
occupancy in certain lands at a variable rent. The case set up 
by tbe appellants was that they were shikmi talookdars ; 
that they and their ancestors had become so many years before 
the decennial settlement; and that they held the talook at a 

3—A 
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P.C fixed rent. In this state of things, it is obvious that the issue 
1509 settled by the Principal Sudder Ameen, viz., “whether the 

RADITKA. p ; ` 
Caowpnraw mehal in dispute is liable to enhancement or not” is not 
Bauasunpanr Sufficiently pointed, because, in order to determine not only that 

Pabi; issue, but also the mode of trying it, it is necessary to determine 
the preliminary question whether the tenure of the appellants ; 
was or was not a talook within the meaning of the 61st section 
of Regulation VIII of 1793. 

To the consideration of this question their Lordships will 
first address themselves, and they will assume that as the law 
stood before Act X of 1859 came into operation, the burden 
of establishing the affirmative of it lay upon the appellants. 

The appellants produced in the Courts below two kabalas 
and a settlement paper, all dated long before the decennial 
.. settlement, in order to prove and explain the creation of their 
tenure; and a number of dakhilas, or receipts for rent, to show 
the payment of rent at a uniform and fixed rate. The Courts 
in India have rejected these documents as spurious, or at 
least untrustworthy ; and their Lordships accept that finding, 
and propose to act upon it by leaving them out of consider- 
ation. ; . 

The fact, however, remains that the appellants derive title 
from Rupram and Jaikrishna Ghose, who are admitted in the 
replication to have held the lands in question under one Ram- } 
chandra Bose, from whom the zemindari passed to Krishna Sing ` 
and Ganga Narayan, through whom the respondent derives her 
title, sometime before the decennial settlement. The fact is 
therefore admitted that the tenure of the appellants, whatever it 
be, existed before and at the time of the decennial settlement. 
The proceedings before the Collector at least prove that-as early 
as 1797 the then holders of that tenure asserted that it was a 
talook capable of being separated under Regulation VIII 
of 1793 from the zemindari, and was entered in the Collector’s 
books as a talook paying revenue directly to Government. 

It appears from these proceedings that the zemindar, although 
he did not at first appear, ultimately came in and resisted the 
demand, and that no final decision was come to. It does not 
appear what were the grounds of his defence, and it is quite 
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consistent with the evidence that he admitted the existence of a. P.o ° 
talook, but contended either that it was held at a variable rent, 1969 


or that, by reason of some beneficial interest reserved tò the ORADEA 


zemindar, it ought not to be separated from the zemindari, Baxasonpanı 
but was to continue a dependent talook. Again, by comparatively td 
modern dakhilas, produced and proved in the cause, it appears 

not only that rent at the uniform rate of Company’s 

rupees 168 and 4 annas, being the equivalent of Sicca 

rupees 168 annas 4 and 15} pie, has been paid and received 

for this holding from 1245 to 1264,-B. S., or from 1838 to 1857 ; 

but that in those dakhilas the holding was described as “ Talook* 

Rupram Ghose and Jaikrishna Ghose.” The notice, which 

was the commencement of this litigation, was served in the year 

1264, B. S. The jumma~wassil-baki, as in the record, is so far ag 

it goes corroborative evidence of the appellants’ case, inasmuch ee 

as it shows that by a document which, from its nature, would 
seem to have proceeded from the cutcherry of the zemindar, 
and was filed in the Collectorate in the year 1810, the lands in 
question are described as Talook Rupram and Jaikrishna Ghose, 
and were held in 1804 at a rent of Sicca rupees 158 annas 4 
‘and 15} pie. Their Lordships, however, do not lay much stress 
on this document, inagmuch as the respondent disputes its 
binding force on her, and the evidence concerning it is scanty 
and not very satisfactory. 

The evidence, however, above stated, seems to their Lord- 
ships sufficient to establish at least a prima facie case that the 
holding of Rupram Ghose and Jaikrishna Ghose, which existed 
before and at the date of the decennial settlement, was a talook, 
and is identical with the present holding of the appellants, 
Such a case called for an answer from the respondent, and 
no answer, in the way of evidence, has been given by her to it. 

It may be added, that the judgment of the High.Court seems 
to treat the tenure as being in terms a talook, and even a 
talook in existence at the time of the decennial settlement, 
though afterwards it speaks of it as a talook created at some 
unknown period, but having a fluctuating rent. The judgment, 
too, of the Principal Sudder Ameen, which also allows the 
deduction of 10 per cent. for the expenses of collection, seems 
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to treat the tenure as an intermediate tenure, ù e. something 
higher than a mere ryot’s hereditary right of occupancy. 
It is said, however, that the tenure, if a talook, is not a 


Baxssvxpanr talook within the meaning of the 51st section of Regulation VIII 
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of 1793, unless it is shown to have been registered under the 


- 48th sectionsof that Statute. 
This proposition is undoubtedly supported by the cases of ° 


Maharaja Kishen Kishwur Manik v. Ram Guttee Burdun (1), 
Ramkhoomar Moostofee v. Roopnarain Purdhan.(2), Nubokishen 
Mookerjee v. Kaleepersad Roy (3). But it is not consistent 
with the case of Rajhishen Roy v. Bydonath Nundee (4), in which 
two of the Judges, who afterwards decided the case of 1859, 
extended the benefit of the 51st section to the tenure of a kadimi 
ryot,—a tenure, which their Lordships apprehend, was not subject 
to be registered under the 48th section, and -was certainly not 
shown to have been so registered in fact. And this doctrine of 
the necessity of registration has been questioned and overruled 
by the cases of Doyamoyee Chowdhrain v. Nundcoomar 
Dey (5), Mussamut Mohamoya Dossee v. Mussamut Doya Moye 
Chowdhrain (6). 

The effect of the authorities in India seems to their Lordships 
to be, that although for several years it was held by the late 
Sudder Dewanny Adawlut, that in order to bring a talook within 
the scope of the 51st section it must be shown to have been 
“registered,” < recorded,” or “ recognized” (for all three terms 
are used in the cases) at the time of the decennial settlement, 
that construction is no longer recognized as law by the High 
Court; and that itis at all events sufficient to show that the tenure 
existed, and was capable of being registered at the date of the 
decennial settlement. It follows that their Lordships are not 
compelled by a long course of uniform decisions to put upon the 
clause in question a construction narrower than that which, in 
their judgment, its words warrant. And applying this view of 
the law to the evidence, which, though scanty, is uncontradicted, 
they must find as a fact that the tenure of the appellant is a 


(1) 8. D. A. Rep. (1847), 292. (4) S. D. A. Rep. (1858), 902. 
(2) 8. D. A. Rep. (1850), 451. (5) 2 Hay’s Rep., 220. 
(8) 8. D. A. Rep. (1859), 607. (8) 7 W. Bu 63. 
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dependent talook within the meaning of the 5lst section of P.Q 
Regulation VIII of 1793. pi 

Whether such a finding ought not of itgelf to be an answer to caowptaane 
the present suit is a question which is certainly open to argu- Haeuebier 
ment; for it may well be said that a plaintiff who brings a suit Dasi: 
founded on his rights against a ryot in occupation of land, 
ought not to be allowed to convert that suit into one founded’ 
on a different right, and governed by a different rule. Their 
Lordships, however, without pressing that point, think it suffi- 
cient to say that the effect of such a finding is to cast upon the 
respondent the burden of showing that the rent is variable, 
and thatif there is no evidence of that fact in the cause, her 
suit must fail. 

It may be said, however, and that seems to have been the opinion 
of the High Court, that the evidence given by the appellants 
itself affords proof that the lands were held at a variable rent, 
' But that opinion seems to their Lordships to be founded on a 
misconception of the effect of the proceedings before the Col- 
lector between 1797 and 1801. The proceeding of the 2nd of Sep- 
tember, 1800, as in the record, shows that whatever inaccuracy 
there may have been in the petition stated in the record (and the 
document appears on the face of itto be worm-eaten and imper- 
fect), the case really put forward at that date by the appellant’s 
ancestors, was that they were the holders of a talook at a rent of 
Sicca rupees 158 annas 4 and 154 pie. Their Lordships are, 
therefore, of opinion that upon the evidence in the cause the 
respondent must be taken to have failed to show that the talook 
was held at.a fluctuating rent, or that she is entitled to 
enhance the rent, which is proved to have been paid at a uniform 
rate for so many years. 

Their Lordships have further to observe, that if the respon- 
dent’s case were a true one she would have had little difficulty 
in proving it. She does not come into Court as the purchaser 
at a sale for arrears of revenue, who rests upon a statutory title 
with no documents to support it. She derives title from the 
zemindar with whom the decennial settlement was effected ; 
and she has presumably a right of accéss to all the records of 
the zemindari. Her determination in such circumstances ta 
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P.C. rest upon the supposed defects in the appellant’s proof, and to 

186 abstain from giving evidence of the truth of her own case 

GREN ae affords strong grounds for supposing that she had, in fact, no such 

Banasunpanr CVidence to give. If such evidence were forthcoming, and she 

Das. has neglected to give it, she must take the consequences of her 
own miscarriage. 

Their Lordships will humbly advise Her Majesty that the 
three decrees under appeal ought to be reversed, and that in 
lieu thereof a decree should be made dismissing the respon- 
dents suit with costs. And the costs of this appeal must 
e follow its result. ; 


Ageuts for the appellant: Messrs. Graham and Hyde. 
Agents for the respondent: Messrs. Judge and Watkins. 
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poe SRIMATISUKHIMANI DASI AND OTHERS (PLAINTIFFS) 
1869 v. MAH ENDRANATH DUTT AND OTHERS (DEFENDANTS). 
_ Dec 18- ON APPEAL FROM THE HIGH COURT OF JUDICATURE AT 
= FORT WILLIAM IN BENGAL. 
Execution of Deed of Partition—Intenhon— Obligation Imposed on Parties 
by their Public Acts. : 


Whatever may be the real intention amongst themselves of some of the members of ‘ 
a Hinda joint family in executing a deed of pm tition, purchasers from them have an 
undoubted right to bind them, by the execution of the deed and their public acts attend- 
ing it, to the fulfilment of those obligations which such public acts cast upon them. \ 
Tam facts of the case fully appear in the judgment of the 
High Court (Kemp and CAMPBELL, JJ.), which was as follows: i 
This was a suit to obtain possession, with mesne profits, of a 
12-anna 16-ganda share of the endowed estate, Lot Chichuria, 
comprising 12 villages; to obtain possession of a share to the 
above extent in Lot Dakuah, Radaballabpore, and Ayma Nimsab, 
endowed estates; to cancel certain alienations; and to reverse 
certain awards under Act IV of 1840. The suit was laid at E 
rupees 40,124-3-6. The Judge of Beerbhoom decreed the suit 
of the plaintiffs with costs; the awards under Act IV of 1840 
were reversed; and the alienations by Harinath and Ishan Chan- 
dra, to the Bengal Coal Company, cancelled. 


è * Present:~—Lorp CHELMSFORD, Siz Jawes W. CoLvVILR, Sie Josseu NAPIER, AND 
Siz LAWRENOE PEEL. 
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The abstract of the plaint is as follows :— Be R 
That (1) Manikram Dutt, husband of the plaintif Sukhi- = 


mani, (2) Sambunath Dutt, father of the plaintif Brajanath, Senne 


Dast 


(3) Biswanath Dutt, father of the defendant Harinath, (4) Kasi- * v. 
nath Dutt, father of the plaintiff Baikanthanath, and (5) Gupi- cpa hi 
nath Dutt, husband of the plaintiff Padmabati, were five 
uterine’ brothers living as a joint Hindu family; that as the 
youngest brother, Gupinath, become involved in debt, a nominal 
division of property was made in 1229, B. S. (1822), and a deed 
of partition executed on the 16th Asar 1229 (1822); and that 
„certain properties and amongst them the estates, the subject of, 
this suit, were endowed, as per deeds of endowment, dated res- 
pectively the 31st of Sraban 1220, B. S. (1813), and the 9th of 
Asar 1227, B. S. (1820); that, in consequence of differences in 
the family, an actual partition of the estate was made in 1245 
(1838) by deed of partition dated the 21st Sraban 1245 (1838), 
and to which deed Manickram Dutt, Biswanath Dutt, Baikantha- 
nath Dutt, Brajanath Dutt, and Gupinath Dutt were parties; 
that the villages included in this suit and other properties were, 
by this deed, set apart for the service of certain idols kept up 
in the family residence and at Brindaban, in the zilla of 
Muttra; that the deed of 1245 (1838) recognized the appoint- 
ment of the youngest brother, Gupinath Dutt, as sebait of the 
endowed mehals; that Gupinath conducted the duties of 
sebait until his death, which took place in 1246 (1839), when 
his widow, the plaintiff Padmabati, by the terms of the will 
of Gupinath, dated the 3rd Chaitra 1246 (1839), assumed charge 
of the office and duties of sebait; but, finding herself alone un- 
equal to the proper discharge thereof, she associated with herself 
the plaintiff Sukbimani Dasi, the widow of the eldest brother 
Manikram; that the co-plaintiff Brajanath, son of Sambunath, 
and the defendant Harinath, son of Biswanath, objected to tha 
ladies taking upon themselves the office of sebait; that disputes arose, 
which led to a suit under the provisions of Act IV of 1840, 
which was amicably settled, the management of the endowed 
estates being placed in the hands of Brajanath aid Harinath, 
-who entered into a mutual agreement, without the knowledge of 
the other interested parties, to the effect that such of the endowed 
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P Cc. estates as were situated in Zilla Burdwan were to remain under 
= the exclusive control and management of Brajanath, and those 


S ; : ‘ À . 
surmmaw situated in Zilla Beerbhoom in the hands of Harinath; that 
Dasi ` the defendant Harinath made a fraudulent alienation of certain 
MAHENDRA- 


wira Durr, Of the endowed estates to his relation Ishan Chandra Roy 
and to Mr. Biddle, from whom the Bengal Coal Company 
derive their title, and withheld the payment of the funds neces- 
sary to carry on the worship of the idols in due form; that 
the plaintiffs finding that the due worship of the idols was put a 
stop to, attempted to take direct possession of the endowed 

- estates, but were opposed by the defendants; that a second 
Act IV suit was the result of the opposition, which suit was 
decided in favor of the defendants, on the 24th July 1856. 
Hence this suit for the reversal of the Act IV award, for 
the cancelment of the alienations by Harinath, for possession of 
a 12-anna 16-ganda share in the endowed properties, the sub- 
jects of this suit, and for recognition of a darpatni lease granted 
to the pro formå defendant, Mr. George Taylor, who represents 
the Hast India Coal Company. 

The answer of the principal defendant, Harinath Dutt, who 
after his death is represented by his son, Mahendranath Dutt, 
is briefly to the following effect :— 

That the suit of the plaintiffs is barred by the Law of Limitation, 
inasmuch asthe defendant has been in adverse possession of the estate 1 
claimed for more than 12 years prior to the inatitution ofthe present 
suit; that the family separated in 1229, B. S. (1822), and not in 
1245, B. S. (1838); that a partition of the estate took place in 
1229 (1822), and that a deed of partition between the five brothers 
named above, was executed on the 16th of Asar 1229 (1822); 
that certain estates as per deeds of endowment dated the 3lat 
Sraban 1220 (1813) and the 9th Asar 1227 (1820) were set 
apart, and endowed by the deed of the 16th of Asar 1229 (1822); 
and that the sole management of the endowed estates was made 
over to the eldest brother, Manikram Dutt; that of the estates 
claimed by the plaintiffs, Lot Chichuria is not an endowed estate, 
but was the self-acquired property of Biswanath Dutt, the 
father of the answering defendant, and that the fact of this estate 
not being endowed, and of its sale prior to the year 1229, B. S, 
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(1822), is clearly apparent and recited in the deed of the 16th P.C 

of Asar 1229, B. S. (1822); that the defendant has sold the ‘8? _ 
estate to Ishan Chandra Roy; that the estate Dakuah, under M npe 
the ‘deed of partition of the year 1229, B. S. (1822), fell to the Dast 
share of Biswanath Dutt, the father of the answering defendant; MARENDE 
and that it has been sold to the co-defendant, Matilall Bose ; 

that the estate Radaballabpore, alias Tupsi, was purchased 
by his father Biswanath Dutt, with his own funds: but that a 
mokurrari lease of the village has been granted to Mr. Biddle 
by the answering defendant; that the estate Ayma Nimsha is 
still in the joint possession of all the share-holders; and thate 
the defendant has not ousted the plaintiffs therefrom. 

Ishan Chandra Roy states, that he purchased Lot Chichuria 
from the defendant Harinath Dutt, on the 19th Paush 1254, 
B. S. (1847); and that he has given Mauza Tupsi, appertaining 
to the said lot, a darpatni to Mr. Biddle. 

Messrs. Gordon, Stuart, and Co., on behalf of the Bengal Coal 
Company, state that, on the 7th Magh 1262, B. S. (19th January 
1856), they took a perpetual lease of Mauza Ronustrior, Lot 
Chichuria, and also of Mauza Tupsi, from the defendant 
Harinath Dutt. 

Mr. Biddle supports the answer of Messrs. Gordon, Stuart, 
and Co. 

Mr. George Taylor states that he took a darpatni of a 12- 
anua 16-ganda share of Lot Chichuria from the plaintiffs, on 
the 25th Bhadra 1261, B. S. (12th September 1854), but that he 
has never been able to obtain possession. : 

In this appeal we have to consider, irst, whether the suit 
of the plaintiffs is barred by the Statute of Limitations or not; 
second, whether the division of the joint estate took place 
in 1245 (1838), as averred by the plaintiffs, or in 1229, B. S. (1822), 
as averred by the defendant Harinath; and, third, whether the 
estates, the subject of this suit, are endowed properties or not; 
for it follows that, if they are endowed properties, and Harinath 
acted as trustee, the alienation by him of such properties would 
be illegal and void. 

We are clearly of opinion that this suit is barred under the 
Statute of Limitations, inasmuch as we find that the defendant 
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Harinath Dutt, conjointly with the plaintiff Brajanath Dutt, 
so far back as in the year 1842, A. D., when an Act IV suit ‘vas 
pending, and in which the possession of the properties now in 
dispute was putin issue, set up a distinct and adverse title to 
the plaintiffs, Sukhimani Dasi and Padmabati Dasi, who were 
parties to the Act IV proceedings. To make the matter plainer, 
it will be necessary to give a somewhat detailed account of the 
proceedings in the Act IV suit. In that suit two of the present 
plaintiffs, Sukhimani Dasi and Padmabati Dasi, were plaintiffs, 
and the co-plaintiff, Brajanath, and the principal defendant in 
ethis, Harinath Dutt, were defendants; the suit involved a dispute 
in the matter of the possession of the 


Gangrain. 

ee estates named in the margin, which, it will 
a be observed, are identical with some of the 
Ayma Nımsha, estates which are included in the present 


suit The Act IV suit appears to have originated in a petition 
presented by one Sitanath Mitter, alleging himself to be p naib 
of the lady Padmabati Dasi, and complaining of plunder and 


` assault on the part of the defendants in the Act IV suit and 


their dependants. The charge was denied by the defendants, 
and the daroga was directed to report upon the charge, it being 
at the time intimated to the parties that their dispute would be 
settled under the provisions of Act IV of 1840. Both parties 
to the suit put in lengthy statements of their respective claims, 
the plaintiffs relying upon the deed of division of the year 1254, 
B. S. (1847), and upon the fact that the estates were endowed 
properties; the defendants basing their claim upon the deed of 
1229, B. S. (1822), and upon the fact that the estates were not 
endowed properties, and that they had, for a long period, been 
in the independent and undisturbed possession of the same, and 
not in the capacity of trustees. 

The defendants in the Act IV suit produced several witnesses, 
who were examined, The plaintiffs appear to have taken no 
active steps to prosecute their claim. On the 18th September 
1841, the Magistrate directed two police darogas to proceed to 
the disputed lands, and to hold an enquiry as to which party 
was in possession of the disputed lands, and for how long such 
party had been in possession, and whether any actual ejectment 
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had taken place. The daroga reported that the defendants in the 
Act’ IV case were in possession, that they had been in possession 
for along time, and that no ouster had occurred. Ou the 4th 
December 1841, the plaintiffs in the Act IV suit appear to have 
changed their mooktear, and through the new mooktear, a peti- 
tion, requesting to be permitted to withdraw from the suit as 
it had been amicably settled, was filed. The petition recites the 
deed of division of 1245, B. S. (1838); the appointment of Gupi- 
nath as sebait; the performance by him of his duties as sebait up 
to his death; the assumption of the office of sebait by his widow 
Padmabati; the association with her of Sukhimani Dasi; the 
ouster by the defendants; that they were in possession of the 
endowed mehals, and were appropriating the profits of the same to 
theservice of theidols; thatthe petitioners were women and unable 
properly to look after the duties devolving on the office of sebait; 
and that, therefore, for the present they had consented to leave 
the endowed estates in the hands of the defendants, who had 
agreed to accept the trast. The petition ends with a prayer to 
be permitted to withdraw from the suit. On receiving this 
application, the case was brought before the Magistrate, who called 
upon the mooktears of both parties to the suit to appear. ‘ The 
mooktears of the plaintiffs did not appear, but the mooktears of 
the defendants responded to the call; and on being questioned 
by the Magistrate, distinctly repudiated the petition of the plain- 
tiffs, and stated that their clients had consented to no terms of 
compromise ; further, they intimated that the plaintiffs antici- 
pating defeat had resorted to a fictitious statement of compro- 
mise, so as to stir up a quarrel at some future period. 

The Magistrate’s final order in the case, and which is dated the 
5th of February 1862, is to the following effect :— 

« This case has been pending for a long time; the plaintiffs have 
“ produced no witnesses, nor have they taken steps to prosecute 
“their claim. The witnesses of the defendants examined by the 
* Magistrate, the enquiry of the police darogas based upon in- 
“ spection of the disputed lands and upon the evidence of the resi- 
“ dents and disinterested neighbours, have proved that the state- 
‘ ments of the defendants are correct, and they have for a long 
“time been in possession of the disputed lands. It is clear 
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“that the plaintiffs, apprehensive of defeat, have filed a petition 
“to withdraw from the suit, on the allegation that an amicable 
“ arrangement has been made with the defendants, but which 
“is clearly denied by the constituted attorneys of the defend- 
“ants.” : 

The suit was strack off, and the defendants remained in pos- 
session. 

From the date of this decision, February 1842, to the date of 
the institution of the present suit in 1856, more than twelve 
years had elapsed. The possession of the defendant Harinath 
was not that of a trustee of the endowed estates, for in suoh 
capacity he could not have legally acted either under the provi- 
sions of the deed of 1229, B. S. (1822), which constituted him 
as sebait, or the deed of 1245, B. S. (1838), which constituted 
Gupinath as sebait. Harinath is the son of Biswanath, and, 
therefore, could not have inherited the office of sebait. 

The claim and statements of Harinath in the Act IV suit 
were entirely hostile to the claim of the plaintiffs. In that suit 
Harinath claimed the properties not as trustee, but under an 
independent and adverse title. A local enquiry and the evi- 
dence taken both before the Magistrate and the police darogas 
on the spot, proved that the defendants in the Act IV suit 
were.in possession in 1841 when the dispute arose; that they 
had been in possession previous to that period; that the 
plaintiffs were not in possession, and never had been in possession ; 
and that the allegation of forcible ouster by the defendants was 
untrue. 

It has been attempted to show that the possession of Hari- 
nath from 1842 when the Act IV proceedings were terminated 
was that of a trustee; and in support of this statement, a deed, 
alleged to have been executed in Sraban 1245, B. S. (1838), by 
Brajanath and Harinath, has been filed. This deed was ori- 
ginally repudiated by Brajanath, but now that he has joined the 
plaintiffs in bringing this suit, it suits his purpose to admit it. 
Harinath has always and consistently denied the execution of 
this deed. It is admitted by the respondents that this deed was 
kept secret; and that it was not produced or published till a 
comparatively recent date. 
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The deed, which is not registered, was originally engrossed 
upon plain paper; it has subsequently been stamped. The con- 
tracting parties appear in their capacity of sebaits. The alleged 
seals and signatures of the parties are affixed to thedeed. Both 
the seals are of the same year, 1245, B. S. (1838), and of precise- 
ly. the same size, shape, and character. From the inscriptions on 
both seals in which the words “Sir Radaballabji Sebaee,” 
words invoking the assistance of one of the family idols, are 
used, it may fairly be inferred that these are the seals which, if 
the deeds were genuine, the contracting parties would use in 
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their capacity of sebaits, and not for secular purposes. Now | 


these seals, as observed above, have the year 1245, B. S. (1838), 
inscribed upon them; it is asserted by the plaintiff that in 1245 
(1838) the division took place, and that Gupinath was appointed 
sebait, in that year, of the endowed mehals; and that he acted as 
sebait up to Baisakh 1246 (1839). How then could Harinath and 
Brajanath be in possession of seals of the above description made 
in the year 1245, B. S. (1838)? That Brajanath had another 
seal, which he used for secular purposes, is clear ; for we find that 
he makes use of another and a very different seal on the deed 
granting the darpatni tenure to the pro formå defendant, Mr. 
George Taylor. : 

The plaintiffs have called one witness to prove this deed. 
This witness, by name Haradhan, admits that he can only sign 
his name; that he has given evidence in two or three cases; that 
he was not a subscribing witness, but was present in the assem- 
bly at the time the deed was executed. He accounts for his 
presence by stating that he was employed to fill tobacco in the 
hookas of the members of the assembly. 

We reject the deed as wholly without proof of execution, and 
as a palpable fabrication with the intent to make out that 
Hfarinath acted, and was in possession of the disputed lands, in 
the capacity of trustee, and not on an independent and adverse 
title. 7 

Further, there is not a tittle of satisfactory evidence to show 
that Harinath in any respect acted as a trustee for the idol, or 
devoted the proceeds of the villages to that purpose. There is 
only the general assertion of the vague witnesses who attempt 
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P.O to support the deed of 1849; there is not a word of direct testi- 
ie mony of the people immediately about the idol or accounts, or 


pear anything to show that Harinath ever paid a farthing for its 
DAM supporte All the trustworthy evidence of that kind, which 
MAHENDRA- 


warn Durr, must have been forthcoming, had the story been true, is wanting- 
It seems to us clear that Hurinath neither accepted a trust 
or in practice used the property asa trust; but, on the contrary, 
he has throughout held consistently adverse possession. . 
This suit is dismissed as barred under the Statute of Limita- 
tions without entering into the question of which of the two deeds 
, is valid, that of 1229 (1822) or that of 1245 (1838). 
They, accordingly, reversed the decision of the Judge of 
Beerbhoom. 


The plaintiffs appealed to Her Majesty in Council. 
a Mr. Field, Q. C., and Mr. Bell for appellants. 


Sir Roundell Palmer and Mr. Doyne for respondents. The 
Board stopped the respondents’ counsel at the end of Sir R. 
Palmer’s argument. 


Mr. Field, Q. C., in reply. 
Their Lordships’ judgment was as follows : 


This appeal is brought to reverse a decision of the High 
Court at Calcutta, which reversed a decree of the Judge of 
Beerbhoom, in favor of the plaintiffs, the appellants. 

The suit was instituted by the plaintiffs, who are the heirs 
and representatives of four out of five brothers, who formed 
at one time a Hindu family, joint in food, worship, and estate. 
The defendant Harinath was the son and heir of the re- 
maining brother. Harinath, during the progress of this liti- 
gation, died, and is represented by his eldest son, the first- 
named respondent, and his younger brothers, who appear by 
their guardian. 

The object of the suit is to establish á trust, of a religious 
nature, against the several respondents, as affecting the lands 
in their several occupations. The suit originally included two 
claims, which could not properly be joined, viz. a claim in the 
character of sebaits to establish the religious trust, and one 


a 1876. 


VOL, IV] CASES IN THE PRIVY COUNCIL. 25 


founded on the ordinary right of co-heirs in ordinary joint pro- P. C. 
perty. On the objection of misjoinder being raised by the answers —— 2%? 
of the defendants, the plaintiffs yielded toit, and their plaint Peal 
has in that respect been reformed, so that the suit must now be ze: 
, regarded as confined to one in the character of sebaits, to SAM: 
establish their claim to lands alleged to be dewatar. f 
A. further objection was advanced by the answers, that the 
-plaintiffs attributed a partible character to an indivisible pro- 
perty, by suing for four-fifths only. The Judge of Beerbhoom, 
admitting the correctness of this view of the nature of such 
property on which the objection was grounded, appears to have 
considered the plaint as one that might be supported by attri- 
buting to the plaintiffs the character of managers. Whether 
this view of the subject removed the objection may well be 
doubted, since such a manager has no partible, and indeed no ae 
estate in the lands; and a trust of this character should follow 
the general rule, and be asserted and established by a suit so 
framed as to decide finally and entirely the matter of the claim. 
Their Lordships, however, regarding the point as one which 
does not affect the merits of the suit, will proceed to the con- 
sideration of the case on the merits. 
The plaintiffs state their case thus :—By a deed of partition 
executed by the then members of the family, in the year 1245 
of the Bengal era, answering to the Christian ‘year 1838, the 
trust was established; the family was then a continuing joint 
family, and, as such, they dedicated a portion of their joint 
property to the service of their gods at Brindaban and their 
family mansion respectively. The alleged foundation, there- 
fore, of the trust was the common consent so to appropriate their 
common property; and if this foundation failed, the trust would 
necessarily fall with it. 
The plaintiffs state in their plaint that at an earlier period, 
viz. the Bengal year 1229, answering to our Christian year 
1822, a deed of partition had been executed by the five brothers, 
who were then all living; but they sought to remove this impe- 
diment, and primd facie bar to their subsequent endowment, 
by alleging that the partition was not acted on, nor designed: ‚` 
to be so, being, in truth, a mere device of the family to protect 
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P.C its property from the creditore of one of its members, Gupi- 
—————— nath, who had become insolvent. 
Soe aii The answers of the defendant Harinath, and those claiming 
Dast under his title, viz., Ishan Chandra, the defendant Bose, and the 
Maumort Coal Company, on the contrary, assert (amongst other matters) 
the validity of this prior deed; that it was acted upon; that it was 
repeatedly established by decrees of several Courts of Justice ; 
that property has been distributed, and titles derived and enjoyed 
under it; and they add that it was publicly registered. 

Against the deed of 1838 they allege that it was not regis- 

e tered; that it was not stamped; that it had no original character 
“of publicity ; that Gupinath, an insolvent, is treated under it 
as equally entitled with the other sharers; that it makes no 
allusion to.the previous deed; that it secularizes some property 
already devoted ‘to the gods and incapable of such change or 
transfer; that without any assigned reason it constitutes the insol- 
vent the sebait, and sets apa divided and separate administra- 
tion of trust for one common object; and for these and some other 
grounds, they declare this latter deed to be false and fabricated. 

The contest, in the opinion of their Lordships, may be decid- 
ed by declaring to which of these deeds effect should be given, 
for clearly they cannot both stand together. 

The objections raised by the several answers to the case made 
by the plaintiffs, are compendiously and correctly stated in 
the record, in the form of a statement of issues, The first, 

` third, and fourth are those on which their Lordships will proceed 
to declare their opinion. A decision on these will render it 
unnecessary to consider the other issues. 

The first, second, and third issues are: 

Whether the case is affected by the Law of Limitation? 

Whether the partition took effectin 1229 (1822) or 1246 (1838) ? 

Whether the disputed villages were given in dewatar or not? 

The first issue was found by the Beerbhoom Court in favor 
of the plaintiffs, and by the High Court in favor of the 
respondents, the defendants. As the plaint was originally 
framed, this issue was correctly introduced. When the plaint 
was reformed and limited to a suit in the character of sebaite 
against trustees, limitation of time afforded no bar; the decisions, 


T., L510. 
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therefore, of both Courts on this issue are formally defective; ` p 2 
but, as in both Courts its decision involved one on the validity ree 


of the trust itself, the substantial question was, in truth, consi- Svxnman: 
: . : Dasr 
dered and decided on the merits. v. 


The third issue involves the second, not necessarily, indeed, Mari Dor. 
but as the facts are pleaded and presented in this case. The 
plaintiffs do not say that a partition once took place, but 
that the family re-united, and then made a fresh and operative 
partition of its then joint property, and dedicated a portion of 
that joint property by common consent to the service of the 
gods, constituting the land dewatar. The case of re-union ande 
subsequent partition is not made by the pleadings, and is 
unsupported by the evidence. 
The plaintiffs’ case assumes, and assumes rightly, that a valid 
partition acted on would rendér thé second deed inoperative. ee 
A. Hindu family, consisting of persons in this near connection, 
may re-unite; part also may re-unite; and such re-united mem- 
bers may impress on their united property by common family 
consent such trusts as their law will support; but neither of 
these cases is that before their Lordships. | 
The burden of proof ison the plaintiffs, The deed of 1229 (1822) 
has the ordinary legal presumption in its favor that it is honest, 
and is, what it purports to be, a deed of partition. It is also 
. prior in time. It is primd facie a good and operative deed. It 
cannot be got rid of, except by the establishment of a case by 
the plaintiffs, as part of their proof, which involves all the family 
at that time, including those under whom they derive title, in 
the perpetration of a gross fraud. The deed of partition is 
declared by their pleadings to have been designed for the express 
purpose and object of defeating creditors. It is, however, said 
in the pleadings not to have been acted on. It is not clear in 
what sense this phrase is used, unless it be that all outward acts 
of the family in acting upon it disguised an inward design at 
variance with that which. their actions declared. There is the » 
most abundant, and indeed uncontradicted proof, that this deed = 
was, by Harinath and his vendees, produced, established, and 
made the subject of various decrees. It is unnecessary to state 
the instances of this which were brought to the notice of their 
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P. œ» Lordships by Sir Roundell Palmer in his exhaustive argument. 
199 __ Mr. Field, in reply, did not deny that such was the case in nu- 


sete merous instances, but he answered that these acts were all the 
Dast natural and premeditated results of the original device; that as it 
apenas was a deed to defraud creditors, it would, of course, be used as 
such, and that such proof did not exclude the supposition that it 

might be considered inter se by the members of the family, as a mere 

writing, working no change of property amongst them. Without 
expressing any opinion upon the question, whether a plaintiff, 
supporting his case against those in possession whom he seeks to 

eevict, can be admitted to allege the inoperative character of an 
instrument by which his recovery would otherwise be barred, 

on the ground of a fraud in its concoction, to which all from 

whom jhe derives title are parties, their Lordships, treating the 

.. question as one unaffected by such estoppel, and one simply of 


evidence arising on the facts, have to observe that, as all these 
public acts would equally attend the enforcement of an honest 
and valid deed of partition, when the estates derived under it 
are assailed, or rights derived under it have to be enforced, they 
furnish of themselves no evidence of mala fides, and shduld be 
rather ascribed to the character given to the deed by the defend- 
ants, than to that imputed to it by the plaintiffs. 

Their Lordships, therefore, are of opinion, that the issue 
whether the partition took place under the deed of 1229 (1822) or that 
of 1245 (1838) should have been found in favor of the respondents, 
which finding should, in their Lordships’ opinion, have been 
followed by a corresponding finding on the third, whether the 
villages were given in dewatar, or that they were not so given. 

Their Lordships desire to add that their conclusion, on the 
effect of the whole evidence as to the subsequent deed, does 
not materially differ from that of the Judges of the High Court, 
so far as that Court regarded it as insufficient to establish a 
trust of this character. The altered state of the family proper- 
ty, their increasing expenses and diminishing means, render it 
improbable that the family really deliberately resolved and 
effected that resolution to place out of their control, by a legal 
dedication, so large a proportion of their remaining property. 
When it is considered that in this case the plaintiffs have 


+ 
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advanced, as a part of their case, that a solemn deed, registered P:G 
and purporting to effect a valid partition of their property, was s naa 
RIMATI 


designed to have no such effect, but was merely a blind for a Suxwnant 
ASBI 


covert purpose, their Lordships must ask, what confidence can v. 
a Court of Justice repose in their statement, that one less solemn biia 
and public, and accompanied by many most suspicious circum= 
stances, was designed to bean real and effective instrument of 
endowment, assented to by the whole family? Whatever may 
have been the real intention of some of the members of the 
family amongst themselves, a fact almost- impossible to discover 
amongst the windings of guile and fraud, purchasers at least e 
have an undoubted right to bind them, by these their public acts, 
to the fulfilment of those obligations which such public acts cast 
upon them. Courts ought not to credit readily assertions of 
hidden and fraudulent intentions, which, made to-day for one et 
purpose, may be abandoned or denied to-morrow for the assertion 
of another and inconsistent one. 

Their Lordships do not mean to apply the above observations 
to any mere benami transaction, or in any way to shake the 
authority “of the numerous decisions which have established 
between the apparent and the real, though concealed, title, 
that a benami transaction, devoid of fraudulent design, may be 
made the foundation of a decree in a Court of Justice. 

Their Lordships will humbly advise Her Majesty that this 
appeal be dismissed with costs. 

Agent for appellant: Mr. Lattey. 


Agents for respondents: Messrs., Bailey, Shaw, Smith, and 

Bailey. —— 

Observations addressed by Lord Westbury, on behalf of the Lords P.(C." 
of the Judicial Committee of the Privy Council, to a Solicitor -1879 
of the Court. —— 
ON AN APPEAL FROM THE HIGH COURT OF JUDICATURE 

AT FORT WILLIAM IN BENGAL. 
Solicitor, Duty of. 


It is the duty of a solicitor, who has once undertaken a cause, to carry it toa 
conclusion. 





* Present:—Lorp Weratsury, Sir Jaares Cotvirg, Sin Josern NAPIER, AND Sin 
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1870 TEER Lordships’ attention has been directed to the fact, that 
0. NB j 1 “der : 0 
Qzssrvatioxs in an Indian Appeal an order on a recommendation to Her 


Loro West- Majesty was given by their Lordships on the 13th of July 1869, 


puiar OF TE that the decree should be reversed, with costs to be paid by the 

so CSOD respondent to the appellant, of which appellant you were 

or tars Cover. the Solicitor. Their Lordships are also informed that Her 
Majesty’s order, which was in conformity with their recommenda- 
tion, cannot be issued by reason of your delay in bringing in 
your bill of costs for the appellant, that bill of costs requiring 
to be lodged for taxation. Their Lordships feel it to be their 

« duty to take oare that Her Majesty’s gracious order should not 
be delayed, and the party, appellant, deprived of the benefit of 
it by any unreasonable delay. A communication having been 
made to you, you sent an answer to it in a letter which their 
Lordships have read, and being disposed to give full credit to 
the statements contained in that letter, they abstain from doing 
more at present than express their earnest hope that you will 
most promptly take measures by which Her Majesty’s order 
may be issued, because the position of the appellant is very 
unfortunate. He has not yet got the order to which he is 
entitled. If he got the order he would be entitled, in the Court 
in India, to recover the costs decreed to be paid to him by.the 
respondents, but that he is deprived of also in consequence of 
this delay. Their Lordships, therefore, hope that you will take 
prompt measures for completing the order, because it is the duty 
of a Solicitor, who has once undertaken to conduct a cause, to carry 
it to a conclusion, and he cannot refuse to do that duty by 
reason of the client not having complied with any application 
that may have been made to him. Their Jordships hope this 
will not be painful to you, but they have felt it their duty to 
take care that there shall be no delay in the completion of an 
order which has been once made by Her Majesty. 
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SETH LAKHMI CHAND AND OTHERS (PLAINTIFFS) 
v. SETH INDRA MULL AND OTHERS 
(DEFENDANTS). 


ON APPEAL FROM THE SUDDER DEWANNY ADAWLUT, AGRA. 
- Evidence—Partnership Books—Act II of 1855, 8. 58. 


A. & Co. and B. & Co. entered into a joint adventure in opium. A. & Co, 
were to send money to various places to be handed to the agents, who were 


to bny and sell. Thoy now claimed against B. & Co. for money alleged to, 


have been so sent after giving credit for sums received. The proof was the 
arrival of the money at A, & Cos places of business, supported by entries in 
A. & Oo.’s books at each place, but there was no proof of payment to the agents 
save such entries, As to remittances to the other places, the only evidence was the 
books of A. and Co. at the place of despatch. Held, that there was no evidence as 
to the latter claims ; and as to the former, although the evidence appeared insufficient, 
the-case would not be remanded, as the appellants, independently of these claims, 
Had a balance against them. 


THis was an appeal from a decision, on the merits, in a case 
which, being in 1851 non-suited on the ground of want of juris- 
diction, had previously come before the Privy Council on appeal, 
and had been remanded. The facts are fully set out as to the 
grounds on which the appellants in that case sought to have it 
declared that the respondents had joined them in a joint specu- 
lation, in respect of losses in which they were liable (1). 

The Judicial Committee having remanded the case for trial on 
the merits, the questions before the Court below were: whether 
the appellants’ firm of Lakhmi Chand Radakissen, who had other- 
wise no connection with the respondents’ firm of Seth Indra 
Mull, were partners with them in particular opium speculations, 
which it was alleged were to be carried on through the agency 
of Salig Ram and Panna Lall, the appellants supplying the capi- 
tal; and if so, whether a balance claimed by the appellants was 
due to them. The Judge of the Zilla Court found the partner- 
ship proved, but as to the balance claimed he derided only partly 
in favor of the appellants. 


* Present :—Tue Rranr Hon. Sia Jawes W. CoLYiLEe, Sis R. PuLLoRE, Losp 
JUSTICE GIFFARD, AND Sin LAWRENOB PEEL 


(1) 8 Moore’s I. A., 291. 
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The appellants claimed for sums remitted by their house at 
Muttra to their houses at Mundesore, Indore, Bombay, and 
Rutlam; and alleged that the money was received at their 


Sern ixpra houses there, and made over to the purchasing agents. 


Murn 


` As to sums sent to the first two places, the evidence of persons 
who took the money from the Muattra to the Mundesore and Indore 
Kootees, was given; and the books of the respective Kootées con- 
tained entries of the money having been sent and received, and in 
thebooksof the Mandesore and Indore Kootees the entries alleged 
they were paid over to the purchasing agents, buf no further 
evidence of such payment was given. As to these items the 
Judge thought the evidence was sufficient, and debited the joint 
transaction with these sums, holding the respondents liable for 
their shares. As to the remittances to Bombay and Rutlam, the 
only evidence adduced was the books of the Muttra Kootee, which 
the Judge refused to receive without independent evidence. By 
rejecting this evidence, the appellants’ claim against the respond- 
ents was reduced to between one and two lakhs. 

On appeal to the Sudder, that Court, without reversing the 
decision as to the partnership, discovered an omission of credit 
in the Judge’s calculation, which turned the balance against the 
appellants. 

The appellants now sought to reverse both decisions, and to 
obtain a decree for all the amount claimed by the plaint. They 
relied on the books being sufficient evidence of the transactions. 


Sir R. Palmer, Q. C., and Mr. Leith for appellants. 
Mr, Field, Q. C., and Mr. Bell for respondents. 


The respondents contended that the partnership was not proved; 


` that even if it were that the balance was against the appellants ; 


and that the books, not being partnership books of both appel- 
lants and respondents, could only be used as corroborative 
evidence; see Act IT of 1855, section 53. 


The judgment of their Lonpsuips was delivered by 


Siz J. W. Corvire.—On the question of partnership their 
Lordships do not think it necessary to say much. If the 
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proof of the partnership had depended on the evidence given 
of the agency of Salig Ram, and of the circumstances which 
are alleged to have taken place at Muttra, their Lordships 
would certainly have been unable to find against the respond- 
ents that Salig Ram, as their accredited agent, had made there 
a contract of partnership binding on them. The reason why 
the appellants in their plaint gave such prominence to the 
earlier negotiations, and brought so much evidence ‘to prove 
Salig Ram’s alleged character at that time, may possibly be, 
that they then felt pressed by the difficulty of making the 
respondents amenable to the Court at Muttra, and thought 
that it was necessary to establish a contract made at Muttra, in 
order to found the jurisdiction of that Court. When the case 
came here on appeal from the Courts of India, which had found 
that there was no such jurisdiction, the view which this Com- 
mittee then took was that the letter written at Rutlam, ‘if 
genuine, amounted either to a contract of partnership, or to a rati- 
fication of what had been previously done by Salig Ram; and 
that the partnership being one which was to be carried on prin- 
cipally at Muttra, any cause of action arising out of the balance 
resulting from the partnership transactions must be taken to 
have arisen at Muttra: and the cause was, accordingly, sent back 
for trial on the merits in that Court. 

Their Lordships now think that if there was a partnership at 
all, it was a partnership created, constituted, and defined by the 
letter written at Rutlam, the translation of which is in the record. 
They are disposed to think that the evidence preponderates in 
favor of the genuineness of that letter; and at all events, for the 
disposal of this case, they will assume that that letter was written 
contemplating such a partnership as.is there described. 

The partnership so contemplated seems to have been a joint 
adventure of the two firms in opium speculations, to be managed 
principally by Salig Ram, who was to buy up opium in Malwa 
and other parts of Western India, and was to act with the con- 
sent of both parties. The capital with which those transactions 
were to be carried on was to be furnished by the appellants’ firm 
at Muttra. They were to advance the capital, and to be allowed 
interest at the rate of 6 annas per cent. Therefore, if that agree- 
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P.O ment were strictly carried out, the firm at Muttra would become 
1870 ___ accountable to their partners in the joint adventure, the respond- 

Sern TAREE! onts taking credit for the money which they advanced, and 

Sern Inpra #ccounting for the returns of the opium when sold; and, on the 

Mou. other hand, Salig Ram would have to account either to both 
firms, or to the Muttra firm, as the gerents of the joint adven- 
ture, for the disbursement of all the moneys received by him, 
and for his application thereof. 

This being the relation of the parties, the appellants have 
brought their suit to recover from the respondents their share 

e in the alleged loss upon this joint adventure, and have attempted 
to prove that loss by producing the accounts kept by them at 
Muttra, showing the gross amount of their advances, and giving 
credit for what they represent as the gross amount of the sum 
realized by the sales of the opium purchased. The accounts 
kept by Salig Ram are not produced, though some such accounts 
must surely have been kept and rendered, in order to show what 
opium was purchased, and for what it was sold. Salig Ram 
himself, who may have been alive when the suit was first insti- 
tuted, though he is said to have been dead -when it went back to 
India to be fully tried, is not examined. Panna Lall, the other 
agent, is examined, and is unable to give any account whatever 
of these transactions. Therefore, the whole evidence seems to 
consist of the accounts and books of account kept by the ap- 
pellants. 

The learned Judge who tried the case in the first instance 
allowed certain items of the sums which the appellants said 
they had advanced by way of capital for this adventure, and he 
disallowed other large items. Tho result was that, according to 
his mode of stating the account, there was a considerable amount 
of loss. It appears, however, that he made what is clearly a 
mistake in the calculation of the amount advanced. He gave 
the appellants credit for the sum of twenty lakhs of rupees 
remitted to Mundesore, whereas they had taken credit in their 
own accounts for only seventeen lakhs sixty-six thousand and 
four rupees, the difference being the difference in value between 
the Company’s rupee and the rupee current at Mundesore, cal- 
culated on the whole remittance. When the case went to the 
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higher Court, that error was pointed out. It seems almosfto P. O 
have been admitted, and the result is, that if that error is rec- 
tified, and nothing more is allowed than the Judge below allowed, 
there is no proved-loss, but, as the account stands, an apparent Sera. ona 
profit on the speculation of upwards of a lakh of rupees. ee 

The question, therefore, whether the appellants have made 
out a right to recover anything against the respondents, turns 
upon the question whether the sum whick they have been 
allowed to charge against the respondents can be increased by 
either of the disallowed items, Their Lordships have consi- 
derable doubt whether there was sufficient evidence to justify 
the charge against the respondents of even those items which 
have been allowed. It seems to rest entirely upon the books 
kept at Muttra by the appellants (which cannot be likened to 
books of a partnership to which all the partners of the firm have 
access, and which are kept by the servants of nll), and upon the $ 
books kept by the Kootees of the appellants at Mundesore 
and Indore. No doubt those Indore books, and those Munde- 
sore books, carry the case, as to those two items, to this extent, 
that while the Muttra books show primé facie that remittances 
to the amounts stated were made to those Kootees, the books of 
those Kootees show primé facie that those sums did find their 
way into the hands of Salig Ram and Panna Lall. That those 
sums were really applied by those persons for the purposes of the 
joint adventure, there is no evidence whatever. However, even 
this degree of proof is wanting as to the disallowed items. As to 
them, there is nothing more than the evidence of the appellants’ 
servants, corroborated by the appellants’ books at Muttra, that 
certain drafts were drawn—one upon the appellants’ Kootee at 
Bombay and another on the appellants’ Kootee at Rutlam—in 
favour of Salig Ram and Panna Lall; but that those sums ever 
passed from those Kootees into the hands of those persons there 
is no evidence whatever. 

Their Lordships, therefore, are clearly of opinion that the 
Judge of the Court of first instance was right in disallowing 
the latter items as insufficiently proved. "Whether he was right 
in allowing the other items, their Lordships think is extremely | 
doubtful ; and they would not be disposed, without further in- ° 
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quity, to charge those items, if the case turned upon them, against 
the respondents. But, as the case stands, the appellants have 


ro failed to prove that there is any sum due to them from the res- 
Sern innra POndents; and the only question is, whether the suit is, therefore, 
MULL, 
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to be dismissed as having failed, or whether their Lordehips are, 
after this twenty-one years’ litigation, to send it back for further 
inquiry and investigation, and allow the appellants to amend 
their case, Their Lordships are of opinion that they would not 
be justified in adopting the latter course. The appellants seem 
to have had all the means they ever can have of proving their 


, case. They had the benefit of all the machinery which the 
Courts of India afford for taking the account, and it is unreason- 


able that, having failed to prove their case, they now should ask 
their Lordships to send it back for further investigation, there 
being, moreover, no reason to suppose that they would have any 
better proof than they had before. 

Under these circumstances, their Lordships think it is their 
duty to advise Her Majesty to dismiss this appeal with costs. 


SHEIKH ZAHURUDDIN AND OTHERS (PLAINTIFFS) v. 
THE COLLECTOR or GORUCKPORE, on BEHALF 
OF GOVERNMENT (DEFENDANTS), 


ON APPEAL FROM THD LATE SUDDER DEWANNY ADAWLUT 
AT AGRA, 


Sanad, Construction of—Aots of Government Officers, Binding Effect of— 
Reg. VIL of 1822, 8. 6, ol. 3. 


Where by a sanad a grant was made of certain mauzas specifled as containing 
an estimated numbor of bigas, a recognition by the Revenue Authorities and 
Civil Courts of the grantee being entitled to forest land as part of that grant, 
although much exceeding the estimated area, was held to be binding on Government, 
and not to be an error within the meaning of Reg. VII of 1822, section 6, clause 3. 


‘THs was an appeal from a decision of the late Sudder Court 
at Agra, of the 30th June 1864, affirming a decree of the Judge 
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of Jounpore, both of which decisions were in favor of the Govern- 
ment, 

In 1815, one Mati Khanam bought at a Government sale 
twenty-seven villages forming the estate of Ganespore. 

The area“ excepting forest lands” had, in a prior entry in the 
Collectorate books, been declared to be 3,933 bigas; and in later 
books, that area was entered in the Collectorate books as that of 
“the villages. 

After Mati Khanam’s purchase, she got possession of all, 
including the forest lands, being a total of what was estimated 


as 6,798 bigas. .- 


In 1818, the Governor-General proposed to confer a grant of 
land on Kadir Buksh, and as Mati Khanam’s estate was about 
to be sold, a reference was made by the Commissioners of the 
Ceded Provinces to the Collector, who made the following report : 


“ Sir—In consequence of a precept from the Adawlut, desiring that 
the transfer of the estate of Ganespore might not be made until a 
claim upon it was settled, I have not before forwarded to the Board a 
statement of its produce. The estate being now at liberty, I enclose, for 
their inspection, a statement showing the quantity of land as per measure- 
ment in 1212, the demand of the Government from 1220 to 1225, the 
expected gross produce in 1226. 

“2nd. The Board will observe that the late proprietor this year has 
collected by the land revenue 3,372 rupees, and by the jalkar and bankar 
500 rupees ; the Board will be pleased to determine at what valuation the 
estate is to be made over to the Pindara Kadir Buksh, and whether the 
jolkar and bankar are to be includod in that valuation, or nof, Kadir 
Buksh is to receive an equivalent in land of rupees 4,000, and, until the 
Board’s reply arrives, I have intimated to Kadir Buksh, through 
Captain Stoneham, that the estate is ready for him to take possession of, 
and that the kobuliats of the ryots for rupees 3,872 will be immediately 
made over to him; that respecting the jalkar and bankar, he will 
hereafter be informed; and that until arrangements are made to make 
up the deficiency in the rupees 4,000, he will receive it in cash. 

“3rd. The late proprietor will, in a day or two, execute the bill of 
sale, which will be transmitted for the Board’s inspection. 


(8d.) M. RIGKETS, 
22nd August 1818” Collector. 


‘16 May, 1 
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P.O. The following is the Statement referred to in the letter: — 
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On the llth December 1818, Mati Khanam conveyed the 
property, by the following deed, to Government :— 


“ I Mussamat Mati Khanam, the proprietress, by anction-purchase, of 
Talooka Ganespore, Pergunna Aurungabad Nugur, in the district of 
Goruckpore, do hereby make a good, valid, and legal declaration, that 
Talooka Ganespore, consisting of the twenty-seven villages detailed below, 
is, in virtue of auction-purchase, my exclusive property and in my posses- 
sion, and I have all along enjoyed the proprietary right thereto ; and that 
now, while in a sound state of body and mind, I have, withont force or 
compulsion, sold absolutely to Government, through the Collector of 
Goruckpore, for a consideration of rupees 8,343 of the current coin and of 
full weight, whereof a moiety is rupees 4,171-8-0, my ownership of the 
said villages, together with all the rights and interests, original and 
attached, having distinct boundaries, inclusive of all the land, both arable 
and not arable, forests, wells, ponds, tanks, and pools, right of forests + 
and fisheries, fruits, gardens, trees, both fruitful and barren, saline land, 
and the houses of tenants ; and having received, through the Officiating 
Collector of Goruckpore, the amount of sale money in a lump, have 
taken possession thereof and brought it to my own use, and put the vendee 
in possession of all the villages, together with the revenue and pro- 
prietary dues receivable from the said Talooka, and heretofore received 
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by me, and now I and my representatives have no longer any claim or P.G 
right to the ownership of the said villages. Therefore, I have executed ER ames 
this deed of sale, that it may be of service when needed. Rs. 8,843. genres 


Twenty-seven mauzas. Coutroror 


(8d.) MATI Kaanan.” Piste eor 
In 1818, the following sanad was granted to Kadir Buksh :— 


“Be it known to the Matsuddis of the present and the future 
‘times, and to the Chowdhris and the Quanoongoes of the Pergunna 
Aurungabad Nagar, attached to the district and Sirkar of Goruckpore, 
which is an adjunct of the province of Akhtar Nagar Oudh, that * 
‘whereas the villages comprised in the Talooka Ganespore, of the afore- 
said pergunna, whether principal villages or dependencies, according to 
the subjoined details purchased by the Government, including all lands 
cultivated and waste, with fish and fogest rights, have, from the begin- 
ning of the autumnal season of 1226 Fasli, been granted by the 
Government as a rent-free jagir to Kadir Buksh, in lieu of Sicca 
rupees 4,000 allowed him as a maintenance, under the orders of the Most 
Noble the Governor-General, dated 10th April 1818 ; and whereas, after 
Kadir Buksh, the above-mentioned property is to be retained as a heredi- 
tary zemindari estate by his heirs and successors, provided they pay 
‘the revenue which may be due to the Government. Therefore, they 
(the aforesaid Matsuddis, &c.,) recognising the said Kadir Buksh as 
the permanent and inflexible rent-free holder of the above estate, shall 
leave its revenue and proprietary rights in his possession and enjoy- 
ment. They shall in no way interfere with or molest him by realizing 
from him the regular or miscellaneous revenue, &c., and they shall not 
demand from him a fresh sanad every year. And considering the 
above orders strict, they shall act in accordance with them.” 


Then followed a list of the villages, giving the names and 
the area of each, concluding— 


“ Total, twenty-seven villages; area, 3,938 bigas.” 


On the 19th October 1821, and the 18th January 1822, the 
following correspondence took place between- the Commissioners 
of Behar and Benares, and the Government :— 


“ My Lorp,—We have the honor to submit, for the consideration and A 
orders of your Lordship in Council, the accompanying letter from the 
8—A 
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Superintendent of Pindara chiefs, containing a translation of a petition 
presented by Kadir Buksh, praying that the amount of revenue to be 
demanded from his heirs subsequently to his demise on account of the 
lands held by him in Jagir, may be now adjusted, together with the 
correspondence which has passed with the Superintendent on the subject, 


' adverting to the orders passed on the occasion of a similar application 


from Karim Khan. We deemed it proper, previously to submitting the 
present petition, to call for such information respecting the actual condi- 
tion of the Talooka as might enable your Lordship in Council to deter- 
mine on the extent to be hereafter fixed upon it. 

“From the statement received from Captain Stoneham, with his letter 
of the 20th April last, it appears that the total Rakba is estimated at 
8,983 bigas, of which 8,749 bigas are in cultivation, and that the 
annual gross produce of the land amounts to rupees 8,222 ; a further 
sum of rupees 500 is realized annually from fisheries and forests, making 
the total assets of the Talooka rupees 3,722; and it is estimated that a 
portion of the land at present waste amounting to 115 bigas will 
produce, when brought into cultivation, the sum of rupees 33-9-6. 

“The above statement appears to have been drawn up from the 
accounts of the patwaris attached to the Talooka, and should it is 
presumed (with reference to the principle on which the assessment is _ 
to be regulated) afford sufficient information to enable your Lordship in, 
Council to issue the necessary orders respecting the amount of jumma to 
be hereafter demanded. 

“ With respect to the claim preferred by Raja Ramprakas, to a portion 
of the land made over to Kadir Buksh, your Lordship in Council will be 
pleased to observe, from the Superintendent’s letter of the 2nd instant, 
that the dispute has been decided by the Courts in favor of the latter. 


We have, &c., 
(Sd.) E. F. Ferevsson.” 


“ GENTLEMEN, —I am directed by His Excollency the Most Noble the 
Governor-General in Council to acknowledge the receipt of your letter, 
dated the 19th October last, with its enclosures, 

“ That His Lordship in Council has been pleased to determine that the 
lands comprised in the jagir held by Kadir Buksh Khan, shall, on his 
decease, be continued to his heirs, to.be held by them at an istemrari 
jumma of rupees 1,877-8 (one thousand eight hundred and seventy-seven 
and eight annas). 


15 May, 


MM pe ny 


p, 1870. 
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“The original papers which accompanied your letter are herewith 


returned. 
I have, &c., 
Fort WILLAN, (Sd) Horr MACKENZIE, 
18th January 1822, ROTOR NY t: ie Codernment! 


The history of the property and the case subsequently to this 
is detailed in the judgment of the Committee: the Sudder Board 
of Revenue having decided that the heirs of Kadir Buksh were in 
possession of 8,279 acres more than they were entitled to, this 
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suit was brought to establish their rights to the whole of that, 


property as comprised in the sanad. 

Both the Judge of Jounpore and the Sudder Court at Agra 
decided in favor of Government. 

The plaintiffs now appealed, on the grounds that the sanad 
comprised the property in dispute, and that the fact of its belong- 
ing to Kadir Buksh had been recognized both by the Revenue 
‘Authorities and by decisions in suits to which Government was 
made a party. 

` The respondents contended that the sanad was restricted to 
3,933 bigas, and that the Government had power to rectify 
errors made in a former settlement. 


Sir Roundell Palmer, Q. C., and Mr. Leith for appellants, 


Mr. Forsyth, Q. C.; and Mr. Pontifex for the Government of 
India. 


Reference was made to Regulation VII of 1822, section 6, 
clause 3; Raja Leelanund Sing v. The Government of Bengal(1), 
Earl Beauchamp v. Weine (2). 


The judgment of their Lorpsurrs was delivered by 


Siz J. W. Corvite.—There is little, if any, dispute con- 

cerning the facts of this case. It is admitted that, on the 14th 

p of January 1819, Lord Hastings, the then Governor-General, 
J executed in favor of the Pindara Chief, Kadir Buksh, the sanad, 


(1) 6 Moore’s I, A., 101. (2) 4 L, R. Ch, App., 562. 


2M. ama 
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of which the construction has been so keenly contested; that 
the grant, whatever it comprised, was made in lieu of a money 
allowance of 300 sicca rupees per mensem, which the Govern- 
ment had previously undertaken to pay to the Pindara for his 
support; that the lands granted by way of jagir were to be 
held by him rent-free during his life, but were to be subject to 


.the payment of Government revenue in the hands of his heirs 


and successors; and that, in January 1822, Lord Hastings’ 
Government, on the application of Kadir Buksh, determined that 
the lands comprised in the jagir should, on his decease, be 
continued to his heirs, to be held by them at an istemrari jum- 
ma of 1,877 rupees 8 annas. 

The principal question in the cause is what passed by the 
sanad. The appellants contend that the subject of the grant was 
the whole of Talooka Ganespore which had been purchased 
by Government from one Mati Khanam, with a view to its 
being granted to Kadir Buksh. The respondents assert that it 
was only 3,933 bigas, part and parcel of that talook. 

Talooka Ganespore, as purchased by Mati Khanam at an 
auction sale, and as conveyed by her to Government, consisted 
of twenty-seven principal mauzas or villages; and to one or 
other of these villages were attached five towfir villages, of 
which the names do not appear either in the: conveyance of 
Mati Khanam to the Government, or in the sanad. Each prin- 
cipal village, as the Talooka originally stood, consisted of some 
cleared and cultivated land, and of a considerable amount of 
forest; and thus the twenty-seven villages amongst them included 
the whole of the forest land now in dispute. The cleared or 
cultivated lands were comprised in the 3,933 bigas to which 
the respondents say the grant was confined, and these were 
scattered about the surrounding forest in the manner shown by 
the first of the maps in evidence, which is admitted to bea 
correct map of the whole Talooka sold by Mati Khanam to 
Government. 

Kadir Buksh was put into possession of his jagir by a 
Government officer, Captain Stoneham, described as Superintend- 
ent of the Pindara Chiefs. He, by a letter dated the 25th of 
January 1819, brought to the notice of the Collector the five 
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towfir villages, and stated that they had been represented to 
him to form part of the Ganespore estate. It is difficult to 
read his letter without coming to the conclusion that it assumes 
the whole of that estate to have been granted to Kadir Buksh. 
The Collector also, on the 9th of February 1819, announced to 
the Board of Commissioners (then the highest authority under 
the Supreme Government in the Ceded Provinces), that Kadir 
Buksh had been put in possession of the Talooka Ganespore; 
and that the establishment entertained for collecting the revenues 
of the estate, whilst it belonged to Government, had been dis- 
charged. In 1821, there was a dispute between the Raja of 
Nagar and Kadir Buksh,-in respect of the boundary lands and 
jungle attached to the jagir, which was decided in favor of 
the latter. This was followed in 1826, in 1834, and in 1835, 
by other suits, in which the boundaries of Talooka Ganes- 
pore and the right to forest lands on those boundaries 
were in dispute; and in each of these Kadir Buksh was 
successful, and was recognized as the proprietor of Talooka 
Ganespore, including all that had passed under that description 
by the auction sale to Mati Khanam and from her to the Go- 


verament. The most important of these suits is that of 1826, | 


because to it the Collector was a party; and the direct issue 
raised was whether the towfir villages were part and parcel 
of Talooka Ganespore. In the presence of the Collector 
they were decided to be so, and were treated as belonging to 
Kadir Buksh. Again, it appears that the title of Kadir Buksh 
to the whole Talooka was recognized in the years 1836 
and 1837, in various proceedings taken by the original proprietors 
under Regulation I of 1821, and Act III of 1835, to set aside 
or modify the auction sales. In these proéeedings Kadir Buksh 
intervened as the actual proprietor of the whole of what had 
been sold at the auction sales, which were impeached. And, 
on the other hand, the Government did not intervene to claim 
or defend a title to any part of what had been so sold. The fact has 
been questioned by Mr. Pontifex, if not also by Mr. Forsyth, 
but on this evidence their Lordships have no difficulty in finding 
that from 1819 up to the time of his death, Kadir Buksh was, with 
the knowledge of the Government and its Revenue Officers, in 
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possession of the whole Talooka, and was recognized as its owner 
in various judicial proceedings. Nor is there the slightest evi- 
dence, that during that, period the Government asserted a title 
to, or exercised any right of ownership in, the forests. comprised 
in the talook. 
_ Kadir Buksh died in 1837, and his death was the occasion of 
proceedings wherein the then Government recognized still more 
unequivocally his title under the sanad to the whole Talooka, 
including the lands in dispute. Upon his death it became necessary 
to apportion the fixed revenue or jumma of 1,877 rupees 8 annas 
amongst the different villages. This was done by a Mr. Chester, 
acting as Assistant Collector and Settlement Officer. It is 
admitted that the measurements of the different villages on 
which he proceeded included all the forest and other land in 
dispute ; and that his settlement, in fact, treated the heirs of 
Kadir Buksh as the proprietors of the whole Talooka, subject 
to a fixéd revenue then to be apportioned among the twenty- 
seven mauzas, or villages, into which the total area of the 
Talooka (being 10,592 acres) was taken to be divided. 

Nor can this settlement be treated as the act of a subordinate 


_ officer liable to error and acting in ignorance or forgetfulness of 


the history of the Talooka. The smallness ofthe revenue attracted 
the attention of the Commissioner. He demanded an explanation 
on the 5th of July, which was given by Mr. Chester on the 
9th of July 1838. The settlement went in due course to 
the Board of Revenue, was pronounced by it to be “ fair, 
moderate, worthy of approval, and creditable to Mr. Chester,” 
and as such was, on the 14th of January 1840, reported to the 
Governor-General, and so confirmed. Itis hardly conceivable 
that if the former Government had, by its sanad, granted only 
a portion of the Talooka, retaining its rights in large and valu- 
able forests, there should have been no record of such retention 
in one or other of the various offices and departments through 
which this settlement passed with approval. Yet the present 
claim of Government rests on the assumption that the settle- 
ment proceeded on a gross and palpable error. 

It is further remarkable that the alleged error was brought to 
the attention of the Revenue Officers by the zeal of the ex-pro- 
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prietors of the Ganespore estate in proceedings extending over 
a period beginning in September 1843 and ending in February 
1845. By petitions they brought almost the very case now made, 
first befone the Collector, then before the Commissioner, and 
finally before the Board of Revenue. . Yet each of these 
authorities refused to recognize the error, and dismissed the 
petitions. 

So things remained until 1862, when the point thus disposed 
of was again revived by Mr. White, a Deputy Collector on 
settlement duty in that part of Goruckpore wherein this estate 
lies. It would appear by Act VIII of 1846, section 1, that the 
previous settlement of Goruckpore expired in July 1859, and 
it is to be presumed that Mr. White was employed in making 
the new settlement which then became necessary. It is to be 
observed, however, that the 3rd section of the Act expressly 
declares that persons holding lands on special grants shall con- 
tinue to hold them according to the terms of their grants. If, 
therefore, the whole of Talooka Ganespore was held by the 
respondents under the sanad at the fixed jumma imposed by 
the Letter of Government of January 1822, it was wholly out 
of the scope of the new settlement, which was then in progress. 
Mr. White, however, on the 9th of April 1862, in a paper more 
remarkable for zeal than for sound reasoning, communicated to 
the Collector his reasons for holding that the major part of the 
Talooka was liable to resumption and full assessment as khiraji 
lands.” 

Assuming that the intention of Government in 1818 was to give 
Kadir Buksh nothing but a strict equivalent for the allowance 
of 4,000 rupees per annum, and proceeding also upon his own 
construction of the sanad and other documents, he held that 
nothing was effectually granted beyond the 3,933 bigas; that 
the fixed jumma was referable only to that portion of the 
Talooka; and that the rest remained liable to a fresh assess- 
ment of revenue, if indeed the respondents were entitled to 
be treated as in rightful possession of it, or as the parties 
entitled to engage for the revenue so to be assessed uponit. He 
charged Kadir Buksh and his representatives with having “ dis- 
honestly” enlarged the borders of the jagir “by imposition 
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and artifice,” favored by “a rare combination of chances,” in 
which last phrase their Lordships conceive is included the 
remarkable consensus in favor of the appellants’ title of all the 
Government officers, whether revenue or judicial, to whose 
notice the subject had been drawn during a period of more than 
forty years, The acts of those officers are accounted for by 
suggestions of error, mistake, or the omission to make due 
inquiry. 

Mr. Bird, the Collector, to whom this communication was 
made, took the contrary view of the appellants’ rights, and 
seems to have held that the former settlement could not be dis- 
turbed. He was, however, overruled by the Commissioner, 
whose decision was confirmed by the Board of Revenue, and the 
result was thst, by the Revenue Authorities the Talooka, ultra 
the 3,933 bigas, was held to be subject to resumption and 
assessment of revenue at the current rates. The respondents 
thereupon brought their regular suit to contest these revenue 
awards, and to establish their proprietary right in the whole 
Talooka under the sanad at the fixed rent. But their suit 
was dismissed by the Judge of first instance, and his decree 
has been affirmed by the Sudder Court, both Courts holding 
that the claim of Government was well founded. 

. On the argument of this appeal the absurd and groundless 
imputations of fraud, which were cast by Mr. White’s report 
upon Kadir Buksh, have been very properly withdrawn. It 
was still suggested that the possession by the family in 1837 of 
g great part of the lands then settled, is to be accounted for by 
the hyphothesis of accretion by means of gradual encroachment, 
Their Lordships can find in this record no proof that the family 
then possessed a rood of land other than that into the possession 
whereof Kadir Buksh had been put by Captain Stoneham, the 
Government officer, under whoge superintendence he was placed. 
Of lands beyond the boundaries of the Talooka, as it passed 
from Mati Khanam to Government, there can in this suit be 
no question. The existence of such, and their liability to assess- 
ment, must be determined in some other proceeding. The fact 
that the more recent measurements assign a larger area to the 
Talooka than is shown by the earlier documents, is to be 
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accounted for by the more accurate survey that preceded the PG 
thirty years’ settlement of the North-Western Provinces. The pe 
only questions for their Lordships’ determination are, 1st, Did ZanonuDors 
the grantsby the sanad pass the whole Talooka as it was Corteoron 
purchased by Government, or only the 3,933 bigas; 2ndly, gonvosrons. 
Was the perpetual jumma of 1,877 rupees 8 annas fixed by 
Government in 1822 upon the 3,933 bigas; leaving the rest 
of the jagir (if any) subject to future assessment; and 3rdly, 
Was either act (supposing the two former questions to be 
determined in favor of the appellants) the result of a mistake 
on the part of Government, which is capable of rectification 
in this suit? l 

The construction of the ganad must, of course, be deter- 
mined by the terms of the instrament. It is, however, not too 
much to say that where general descriptive terms such as y 
“ villages” or the like have been used in a grant, and both the 
parties have by their acts put a particular construction upon 
them, and rights depending on that construction have been 
enjoyed for many years, if lies upon those who impugn that 
construction to show that it is erroneous. How is this attempted 
in the present case ? 

The sanad-is in form a notification “that the villages com- 
s prised in the Talooka Ganespore, whether principal villages 
“ or dependencies, according to the subjoined details purchased by 
c the Government, including all lands cultivated and waste, with 
e fish and forest rights, have, from the beginning of the autumnal 
“ season of 1226 Fasli, been granted by the Government as a 
“ rent-free jagir to Kadir Buksh „in lieu of 4,000 rupees 
“ allowed him asa maintenance under the orders of the Most ° 
“ Noble the Governor-General, dated April 10, 1818.” And the 
subjoined details consist of an enumeration of the twenty-seven 
villages, showing, under the head of “ estimated area,” areas- 
aggregating 3,933 bigas, and giving no specification of boun- 
daries. The learned counsel for the respondent contrast this 
with the language of the conveyance from Mati Khanam to 
Government (1), which, after declaring that Talooka Ganes- 








(1) Supra p. 38. r 
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P.O pore, consisting of the twenty-seven villages detailed below, 
was, by auction-purchase the property of the lady, conveyeđ 
Zauveuppix “ her ownership of the said villages, together with all the rights 
Cousoror “and interests, original and attached, having distigct boun- 
“ daries, inclusive of all the lands, arable and not arable, forests, 
* wells, ponds, tanks, and pools, rights of forests and fisheries, 
“ fruits, gardens, trees, both fruitful and barren, saline land, and 
“ the houses of tenants.” And they rely much on the larger 
general words here used, and particularly on the word “ forests,” 
which was not to be found in the sanad. They meet the 
argument founded on the other side upon the words “ fish and 
forest rights” (“ jalkar” and “ bankar”) by saying that the 
term “ bankar” does not necessarily imply title to the soil of the 
forest in which it is exercised, since it may import rights to be 
exercised over the forests of another; and that even, if taken 
in the former sense, it may be understood to be the bankar deriv- 
able from that portion of the 3,933 bigas which, by the state- 
ment of the 22nd of August 1818 (1), is shown to have been 
either barren or still uncultivated, though fit for cultivation. 
They further rely strongly on the words “ according tothe sub- 
joined details,” coupled with the schedule specifying only as the 
areas of the villages, such as made up the 3,933 bigas. 

It appears to their Lordships that thèse arguments, though 
more or less plausible, afford no ground for cutting down the 
grant of Government to the 3,933 bigas. The subject of the 
grant, like the subject of the conveyance, consisted of the twenty- 
seven Villages described in each case by the same names. It 
is shown beyond a doubt by the conveyance, and by the earlier 
° Rakbabandi in the record; and it bas even been admitted in 

argument, that these villages, as conveyed by Mati Khanam, 
make up the whole Talooka, as delineated by the first of the 
maps, and comprise amongst them all the lands in dispute. An 
Indian village or mauza is not a mere village in the sense of 
an aggregation of houses or huts, with the land actually-culti- 
vated by its inhabitants. It is a division of a Pergynna, and 
may, a8 in the present instance, “consist of dwellings, of lands i 
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cultivated, and of a large extent of forest in which the rights of P. © 

a zemindar may co-exist with rights belonging to the villagers. _— 15° 

If, then, there be nothing else in the sanad to show that the 2,20. 
villages granted by it and by the former conveyance, under the ou voron 
same names, are in the one case the villages defined by their 
known and ascertained boundaries; and,in the other case, the 
same villages minus their appendant forest, the mere fact that 
the general words are somewhat larger in the one instrament 
than they are in the other goes for very little. Is it then a 
legitimate inference from the words “ according to the subjoined 
details,” coupled with the list of the villages, that the sanad ° 
granted only a portion of each village, and that a portion defined 

by no boundaries; and further that the whole subject of the 
grant was a congeries of unconnected plots of cultivated 

land scattered about the Talooka of which they formed part, ° 
and separated by forest land retained by Government. Their 
Lordships can find in the passages relied upon nothing which 
warrants so violent and improbable a construction of the 
whole instrument. The words “according to the subjoined 
details” are followed by the words “ purchased by Govern- 
ment,” which support the hypothesis that what was granted was 

that which had been acquired by Government; and since these 
latter words make the subjoined details equally applicable to 

the estate purchased by Government, and to the estate granted 

by it, it follows that the schedule must be treated as an imper- 

fect description. 

The learned counsel for the respondent have also dwelt much 

on the improbability that the Government of 1819 would have 
granted property of such extent or value in commutation of an « 
allowance of 300 rupees per mensem, and called in aid of their 
construction the official correspondence which preceded the 
grant. It was pointed out by one of their Lordships that this 
correspondence could not be legitimately admitted as a key to 
` the construction of the sanad. They may go further, and Bay 

that it does not to their minds establish the antecedent impro- 
bability that such a grant should have been made. The estate 

had been purchased for a small sum; the frequency of the prior =» 
auction sales suggests a doubt whether, in its then state, it was 
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P.C equal to the payment of the revenue assessed upon it; it was 
pe granted rent-free only for the life of Kadir Bukslt; there was 
Aa x at that time no stipulation that his heirs should hold it at a fixed 
Coumoron rent; and the Indian Government, which was then, and for 
Gonvorrone. Many years afterwards, notoriously careless about the forests, 
may at the time of the grant have contemplated that, as the forests 
were reclaimed, the estate in the hands of Kadir Buksh’s succes- 
sors would become subject to a progressive revenue. Be that as 
it may, their Lordships have no difficulty in coming to the con- 
clusion that, upon the true construction of the sanad, the 
° whole of Talooka Ganespore, as purchased by Government, 
passed under it. 
If this be so, it is necessary to consider whether there is any 
ground for holding that by the Government letter of the 18th 
* of January 1822, the istemrari jumma.of 1,877 rupees 
8 annas was fixed upon that part only of the jagir which had 
before the grant been assessed to revenue, leaving the rest 
subject to the liability to future assessment. Many ingenious 
arguments founded on the principles upon which the land reve- 
nue is, from time to time, assessed in the Upper Provinces, under 
the Regulations, were addressed to their Lordships. But they 
are of opinion that these are beside the present question. The 
act of Government in fixing a permanent revenue on any lands 
comprised in the jagir was, ex concessis, an exceptional act of 
favour, and a departure from the general revenue law applicable 
to that part of India. The effect of the letter is to be deter- 
mined by its language, and that seems to their Lordships to be 
conclusive. It expresses the determination of the Governor- 
General in Council that the lands comprised in the jagir 
should, on the death of Kadir Buksh, be continued to his heirs, 
to be held by them at the istemrari jumma. The jumma was 
to cover whatever was included in the jagir. The grant may 
have been improvident; but if made by the Government of 
1822, it is binding on the existing Government: and was pro- - 
perly so treated on the occasion of the settlement of 1837. 
Upon the last point little need be said. If, as their Lordships 
° think, the whole Talooka was granted and afterwards made 
tenable at the permanent jumma, it is clear that neither act 
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of Government can be rectified in such a suit as this, upon P.O 

; eA ee ak 1870 
a suggestion of mistake. Butitis difficult to see how such a ae 
case could be successfully raised in any suit. How is it possi- Zanozvopm 
ble, at this distance of time, to enter, as it were, into the Council correoror 
Chamber ef Lord Hastings, to measure the motives which Gorvoxrors, 
prompted an act of grace in favour of a particular family, or to 
determine that his bounty proceeded upon mistake and not upon 
an appreciation of the facts, of which all might, and but for the 
assumed carelessness of his advisers must, have been before him. 

A good deal was said on both sides touching the conduct of 
Government in taking the proceedings which have led to this 
suit. Their Lordships fully concede that it is the right, nay, 
the duty, of a Government to protect the public revenue against 
unfounded claims to particular exemption from burthens to which 
the community is subjéct. But in the present case, their Lord- 
ships cannot but think that the rash views of Mr. White were 
too readily adopted by his official superiors, and that the Govern- 
ment was thus committed to dispute on insufficient grounds the 
effect of former grants, of which the more liberal construction 
was supported by an undisputed possession of forty years, and 
had been formally sanctioned by the settlement of 1837. 

Their Lordships will humbly advise Her Majesty to allow this 
appeal, to reverse the decree of the late Sudder Court at Agra, 
and to order that, in lieu thereof, a decree be made granting 
to the appellants the relief sought by their plaint with the 
costs of the proceedings in both the Courts below. The appel- 
lants must also have the costs of this appeal. < 


The following correspondence should be read in explanation of the Observ- 
ations addressed by Lord Westbury, on behalf of the Judicial Committee of 
the Privy Council, to a Solicitor of the Court (ante, p. 29) :— 


Inconrorateo Law Socrzry, U. K., bury, on behalf of the Lords of the Judi- 
cial Committee of the Privy Council, on 
Cuancuny Lanz, W. O, the 26th ultimo, to William Baker Smith, 
lst March 1870. in reference to an appeal from Bengal of 

Sm,—I am requested, by the Council Ganesh Sing v. Ram Rajah and others. 
of the Incorporated Law Society, to ad- The Council do not for a moment pre- 
dress yon on the subject of some observ- sumeto make the slightest observation 
ations which were made by Lord West- upon the merits of the particular matter 
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which seems to have called forth these 
observations from their Lordships, but 
they contain. a remark which is calcu- 
lated in the opinion of the Council to 
have a most prejudicial effect upon the 
numerous Solicitors who practise as 
agents before the Judicial Committee. 
The passage to which the Council de- 
sire that T should call your attention is 
thor following. After expressing a hope, 
that Me Baker Smith would take proper 
measures for completing the order in the 
case referred to, his Lordship stated, “it 
“is the daty of a Solicitor who has once 


e“ undertaken to conduct a cause, -to carry 


“it to a conclusion, and he cannot refuse 
“ to do that duty by reason of the client 
“not having complied with any applica- 
“tion that may have been made to him,’ 

With- the- greatest respect for their 
Lordships, and for the learned and noble 
Lord from whom these observations fell, 
the Council venture to think that the 
above proposition was stated thus broad- 
ly, and without qualification, through in- 
adrortence, and not with the intention, 
that it should be promulgated as a formal 
judgment; for as it appears to the Council, 
there is no rule better established than 
that an Attorney is not bound to proceed 
in a cause, unless he receives adequate 
advances from time to time for necessary 
disbursements upon reasonable notice 
tohis client. See Wadsworth v. Mar- 
shall (1), Vansanden v. Browne (2), Law- 
rence v. Potts (3). 

The Council are induced to address you 
on this subject, because they believe that, 
if the observations in question are circu- 
lated in India and the Oolonies, they are 


' wee 
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I would desire to add that it is only on 
account of this anticipated result, and 
because the Council do not understand 
that the observations to which they refer 
were intended in any sense as a formal 
decision, that they venture thus to trouble 
you, because I need hardly say that the 
Council would not consider it consistent 
with the respect due to the Lords of the 
Judicial Committee to comment on any 
judgment delivered by their Lordships. 

I am, &c., 


(8d.) Epwarp LAwRsNOR, 


s President. 


Haner Rarvg, Esg., 
Registrar of the Privy Council. 


Parvy Counci Orrice, 
bth March 1870. 


Sm,—I have the honor to acknowledge 
the receipt of your letter of the Ist 
instant, on behalf of the Council of the 
Incorporated Law Society, with reference 
to some observations made by Lord 
Westbury, to Mr. Baker Smith, on the 
26th of January, 

I have submitted your communication 
to Lord Westbury and the other Lords 
who were present, and they have author- 
ised me to state that the observations in 
question have no judicial authority what- 
ever, nor were they made with the inten- 
tion that they should be promulgated as 
a formal judgment of the Privy Council, 
nor have they been sgo promulgated. 
The remarks did not enter into the 
determination of any judicial matter, but 


calculated to place Solicitors practising, were merely a personal admonition ad- 


before the Judicial Committee in a posi- 
tion of embarrassment, and to lead to dis- 
appointment on the part of the suitors ; 
in fact, it has come ¢o the knowledge of 
the Council that a Solicitor now con- 
ducting an appeal has felt himself ina 
position of difficulty in consequence of 
his-attention being directed by one of 
the gentlemen in the Privy Council office 
to the observations in question. 


(1) 2 Cr. & J., 665. 


(2) 2 Moo. 


dressed to Mr. Baker Smith, and they 
had reference to the peculiar circum- 
stances of his case, in which, after having 
obtained a final order in the appeal, he 
bad abstained from carrying that order 
to its proper termination. 

I have, &e., 

Henny Rurvn, 
Registrar, P. C. 
Evwarp LawgeNon, Esq. 


& Bc., 543. (3) 6 C. & P., 428. 
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Before Sir Barnes Peacock, Ei., Chief Justice, Mr. Justice Loch, Mr. Justice 
Bayley, Mr. Justice Kemp, and Mr, Justice Macpherson. 


SHAM NARAYAN LALL Anv -ornans (Darznpants) v. KHIMAJIT 
» MATOE (Prartirr.)* 
Registration—Act XVI. of 1864, 8. 15—Evidence— Admissibility 
in Evidence of Unregisiered Document. 
Tn s suit for breach of a covenant to register contained in an unregistered mort- 
gage deed, the defendant cannot plead the non-registration of the instrament for 


the purpose of protecting himself. Such a deed is admissible in evidence for a colla- 
teral purpose without being registered. a 


THESE were analogous cases. They were referred to the Full 
Bench under one order by Peacock, C. J., and L. S. Jackson, J., 
which is given below, and the judgment of the Full Bench 
applied to both. 

In case No, 1312 of 1868, the plaint set forth that the de- 
fendant borrowed rupees 1001-8 from the plaintiff on a mortgage 
of a share of Hurgenni, and granted a lease in the name of a minor 
son of the plaintiff on the 21st Srabun, Fusli, which contained an 
agreement to have the document registered in the month of Bhadra 
following; that the defendant wilfully neglected to carry out his 
part of the contract; and that for want of registration the plaintiff 
could derive no title to or interest in the property mortgaged ; 
he therefore sued to recover back with interest the money ad- 
vanced, estimating the action at rupees 1,120-10-10. 


* Special Appeals, Nos. 1812 and 1313 of 1868, from the decrees of the officiating 


‘Judge of Patna, dated 24th February 1868, affirming the decrees of the Subordinate 


Judge of that district, dated the 18th April 1867. 
1—B 
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_ 1869 The defendant averred that no action would lie on the mort- 
Buan Nana- gage lease which had not been registered ; that it was not admis- 
eis sible in evidence ; that it was a false document; that he never ° 


Maros borrowed any money under it; and that he never executed it. 
The Principal Sudder Ameen found in favor of the deed and held 
under the circumstances that the defendant could not plead the 
non-registration ‘of the document as abar to the suit, orto the 
admission of „the deed in evidence, and gave the plaintiff a decree ° 
for principal ‘and interest under the deed. His decision was upo 
held by the Judge. 

-e The defendant then appealed to the High Court. 
The following was the order of reference dated 17th Decem- 
ber 1868 by Peacock, C. J. and L. S. Jackson, J. 
A point similar to that raised in’ these cases has been PE EE 
R to the Full Bench, and under these circumstances we think that 
these cases ought also to be referred to the Full Bench. 


Mr. Twidale, Mr. C. Gregory and Munshi Mahomed Yousaff 
for appellants. 


Baboo Krishna Sahha Mookerjee for respondents. 
The judgment of the Full Bench was delivered by 


- Pracock, C. J., (the other Judges concurring).— These cases 
prove most conclusively that the document ought to be admissible 
for a collateral purpose without being registered. The plaintiff sues 
the defendant for refusing to register a document which required 
to be registered, which the defendant had agreed to register, 
and which the plaintiff says the defendant refused to register. 
Now in order to prove his case he must prove, first, that there 
was an agreement to register and then that the defendant re- 
fused to register. But, according to the contention of Mr. 
Gregory, when the plaintiff endeavours to use the document in 
proof of the defendant’s contract to register, the defendant may - 
say “ you cannot prove ‘that fact by this document because it has 

š not been registered.” Now suppose an agreement to register 
should recite that defendant had on the date of. the agreement 
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- executed a zuripeshgi lease without specifying what the lands 
were which were included in it, and without mentioning the 
‘s amount which was to be secured, and ‘suppose that the plaintiff 
should sue the defendant upon that agreement for refusal to 
register. The agreement would prove that there was a zuri- 
peshgi lease, but it would not prove what lands «were included 
in-it orawhat amount was intended to be secured by the zuari- 
pedig lease. The plaintiff would have to prove the zuripeshgi 
‘lease for the purpose of showing what damages he had sus- 
tained in consequence of the breach of the defendant’s agree- 
ment to register. Now if, when in order to prove the amount 
of damages sustained by the defendant’s refusal to register, and 
not for the purpose of establishing the zuripeshgi, the plaintiff 
should offer the zuripeshgi deed in evidence, the defendant 
could successfully object to its admissibility upon the ground 
that it was not registered, the plaintiff might be without a remedy. 
Ifsuch were the law, the grossest injustice might be perpetrated. 
It appears to me that putting such a reasonable construction on 
the law as the Court ought to put, they would not allow the 
defendant to avail himself of the non-registration of the docu- 
ment for the purpose of protecting himself in a suit against him 
for a breach of his covenant to register. 
The decisions of the lower Appellate Court in both these 
cases are affirmed with costs. - 


Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Loch, Mr. Justice 
Bayley, Mr. Justice Kemp, and Mr, Justice Macpherson. 


SRINATH GANGOPADHYA AND OTHERS (Puaintizrs) v. MAHES 
CHANDRA ROY and oruges (Dersnpants.)* 
Limitation—Sutt by Reversionary Heirs—Possession by adopted Son. 

A Hindu widow in 1824 assumed to adopt a son to her husband, and such 
son and after him the defendant his heir was put in possession of the properties 
in suit, The widow died in 1861. The suit was instituted in 1866 to recover 
the property and to declare the adoption illegal. 

Held, that such possession during the life of the widow could not be said 
to be adverse ag against the widow. The cause of action to the reversionary 


* Regular Appeal, No. 7 of 1868, from a decree passed by the Principal Sudder 
Ameen of, Rungpore, dated 19th September 1869. 
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* 


1869 heirs arose at the time of the death of the widow, and was consequently not 


Servara barred by limitation. 
GANGOPADHYA 


Mann Cuan. [ENS Suit was brought on the 3let December 1866, in the 
pra Bor. Court of the Principal Sudder Ameen of Rungpore, to recover 
possession of certain specified lands situated in Zillas Rungpore 
and Dinajpore by right of inheritance, and to set aside the 
adoption of Iswar Chandra Roy, the deceased father of the 
principal defendant Mahes Chandra Roy, as illegal. Tiivas 
alleged by the plaintiffs that the properties were left by their 
maternal grandfather, the late Sadasib Roy Chowdhry; that 
on his death, his widow who was their maternal grandmother, 
the late Bemola Debi Chowdhrani, held possession of the same 
by right as the widow, and died in Falgun, 1268, B. S., corres- 
ponding to Ist March 1861; and that their right of succession, 
° and cause of action arose at that date. Further they alleged that 
Bemola Debi Chowdhrani, while in possession of the aforesaid 
properties, illegally adopted Iswar Chandra Roy,- the father of 
the defendant Mahes Chandra, without any permission from her 
deceased husband. f 

Written statements were filed by the various defendants 
detailing their claims to particular portions of the properties 
in suit, but it is not necessary to state more than the general 
defence which applied to all of them and which was as follows ; 
that in the year 1231, B. S., Bemola Chowdhrani, with the 
permission of her late husband Sadasib Roy Chowdhry, adopted 
Kirtik Chandra, the son of Kantnath Roy, a sapinda relative, 
according to the shastras, after the performance of the necessary 
ceremonies and haying given him the name of Iswar Chandra 
made him the proprietor of the properties of Sadasib Roy and 
the grantor of his funeral cakes. That Iswar Chandra Roy 
from the time of his adoption and after him his son Mahes 
Chandra Roy Chowdhry had been in possession of the proper- 
ties in suit. : 

It was argued that the cause of action arose not at the time 
of the death of Bemola Chowdhrani, the maternal grandmother 
of the plaintiffs, but at the date of the adoption by her of Iswar 

. Chandra in 1231 (1824), and that as the suit was not brought 
till forty-two years after that date it was barred by limitation. 


my LOEW 
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The Principal Sudder Ameen, inter alia, considered the issue. 1869 
Whether the claim of the plaintiffs is barred by limitation or not? a ABRET 

He referred to Radhakishoree Dasi v. Guthikissen Sircar (1); v. 

Á Mangs Caax~ 
Essur Chandra Mitter (2); Govind Kishor Roy v. Radha- pra Roy. 
madhub Adhikari (3); Ummernarayan v. Durponarayan Sing (4); 
and Bhairab Chandra Chowdhry v. Kali Kishwur Roy (5). 

It had been held in Govind Kishor Roy v. Radamadhub 

Adiithari (3) by the Judges of the Sudder Dewanny Adawlut, 

“ Mr, Torrens and Mr. Trevor, and in the review of the 
game judgment on the 14th March 1857; in Ummernarayan v. 
Durponarayan Sing (4) by Mr. Barlow, Mr. Dunbar, and 
Mr. Raikes; and in Bhairab Chandra Chowdhry v. Kali 
Kishwur Roy (5) by Mr. J. R. Colvin, that limitation aganist 
the reversionary heirs under such~ circumstances is to be 
reckoned not from the time of the widow’s death, but from 
the time the adopted son inherits the property, or is in adverse 
possession. , He proceeded as follows :— 

“ Tt appears from the consideration of the aforesaid a 
“that the cause of action in a suit to set aside the adoption 
“ arises from the time of the adverse possession of the adopted 
“gon, and not from the death of the widow who was not in 
e possession; but when no adverse possession is proved, it arises 
“ from the death of the widow.” 3 

He dismissed the suit as barred by limitation on the ground 
that the present defendant had been in possession by right of 
inheritance for more than 12 years, and his father had for a long 
time previously been in possession adversely to the plaintiffs. 

The plaintiffs then appealed to the High Court on the 4th 
January 1869. The case was referred to a Full Bench under 
the following remarks by the Division Bench : 


Kemp, J.—This was a suit to set aside an adoption made by the 
widow of Sadasib Roy, on the allegation that such adoption was 
invalid, inasmuch as it had been made without the consent of 


(1) W. R., 1864, 272. - (4) 8. D. A., 1854, 216. 


+ (2) Unreported, 18th June, 1863. - (8) S. D. A., 1860, 869. 
(3) 5. D. A, 1856, 450; 8. C, on e 


Review, 8. D. A., 1857, 377. 
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1869 her husband, and to recover possession of certain estates situated 
cad wit the Zillas of Rungpore and Dinajpore. 

x In the plaint it is stated that on the death of Sadasib Roy the 

Mamés Cian- maternal grandfather of the plaintiffs which took place in 1225, 

B. S., his widow Bemola Debi held possession of the estate of 

her deceased husband and died in 1268, B. S. The plaintiffs date 

their cause of action from the death of Bemola Debi, or, from 
1268, B. 5., and institute this suit in 1273, B. S. 

The principal defendant Mahes Chandra Roy who, is:the 
son of the adopted son, in his written statement alleges that his 
father the late Iswar Chandra Roy was duly adopted in the 
month of Jaistah 1231, B. S., under a deed of permission granted 
by Sadasib Roy Chowdhry to his wife Bemola Debi and that the 
suit of the plaintiffs is clearly beyond time. 

The Principal Sudder Ameen of Rungpore, on the issue in 
bar, after quoting and commenting upon certain decisions of the 
High Court and the late Sudder Court, observes “ that the 
“cause of action in a suit to set aside an adoption arises from 
“the time of the adverse possession by the adopted son, and not 
“ from the death of the widow, who was not in possesssion ; but 
“that when no adverse possession is proved it arises from the 
“ death of the widow.” After laying down this proposition of 
law the Principal Sudder Ameen proceeds to find that the 
present defendant Mahes Chandra Roy has been in possession 
in right of inheritance for more than 12 years, and that the 
father of the present defendant was for some time in possession 
adversely to the plaintiffs; the suit was therefore dismissed as 
beyond time. 

The plaintiffs appeal. The question for decision is, whether 
there has been a possession by the adopted son or his heir for 
more than 12 years adverse to the widow, for it seems to be 
settled law that if without fraud or collusion a suit by the 
widow would have been barred, the reversioners, the plaintiffs 
in this suit, are also barred. 

I am of opinion that the possession of an adopted son or 
of his heir with the acquiescence of the adopting mother is not 
an adverse possession as against her in the sense in which that 
term is used with reference to the Statute of Limitations. The 


Loi. 
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widow might think if proper to recognize the status and posses- 1869 
sion of the adopted son, but it is clear that the reversioner can qnum 
ANGOPADHYA ~ 
have no right of entry during the life-time of the widow. eat ; 
. . AHES CHAN- 
The possession of the adopted son is no trespass on the pro- pra Ror. 
prietary right of the widow, though it might become so if 
persisted in when that proprietary right has passed into the 
hands of the reversionary heirs. In the case before us the 
reversionary heirs are well within time from the date of their 
cause of action, viz., the widow’s death, and there has been no 
recognition on their part of the adoption. The decisions bear- 
ing upon this point which have been brought under our notice e 
by the learned counsel on both sides during the course of the 
argument are not altogether uniform, and as the subject is 
of great importance I would submit the case to a Full 
Bench, with the view of obtaining a decision upon the follow- ° 
ing question. : , 

In a suit by a reversioner to set aside an adoption and to 
recover possession in right of inheritance, does the cause of 
action to the reversioner arise from the death of the widow 
when the right of entry first accrued to the reversioner, or from 
the date of the possession taken by the adopted son though 
such possession is taken with the consent of the widow the 
life-tenant. - 

Whether the case is to be remanded for trial on the 
merits or dismissed as barred by the Statute of Limitation, will 
depend upon the ruling of the Full Bench upon the question 
submitted for their decision, ' 


` 


E. Jackson, J.—As the decisions on the question of limitation 
as raised in the suit are conflicting, I concur with Mr. Justice 


Kemp in referring the question for conclusive determination by 
a Full Bench. 


The Advocate-General (Baboo Srinath Das with him) for ap- 
pellant, l 


Mr. Paul (Baboos Annada Prasad Banerjee and Rames 
Chandra Mitter with him) for respondent. 
The following cases were referred to in the argument. 


Fuqueer Chand v. Neokee (1); Bhyrub Chunder Chow- 
(1) S. D. A., 1846, 125. 


1869 
Sarva 


TH 
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dhry v. Kalleehiswur Rai (1); Katama Natchier v. The Rajah 


Gaxsorapura of Shivagunga (2); Ummernarain v. Durponarain Sing (3); 
v. 
Manes grax- Radha Kissoree Dossee v. Guthee Kissen Sircar (4); Sooburno- 


DRA 


Ye 


i 


monee Dabea v. Petumber Doboy (5); Juggendro Nath Banerjeav. 
Rajendro Nath Haldar (6); Nobin Chunder Chuckerbutty v. 
Issen Chunder Chucherbutty (7); Binda Dabee.Chowdrain v. 
Pearee Lall Chowdhry (8); Rash Baharee Lall v. Burmesser 
Nath (9). 


The judgment of the Full Bench was delivered by 


iv val 


Peacock, C. J., (concurred in by Locs, BAYLEY, and Kemp, 


JJ.}—It appears to me that the cause of action accrued at the 
time of the death of the widow. Although the suit is said to be 
a suit to recover possession by setting aside the illegal adoption 
of Iswar Chandra, Roy, the suit is in fact a suit by the reversion- 
ary heir to recover possession notwithstanding that adoption 
on the ground. that the adoption was not valid. ` The cause of 
action therefore is the wrongful possession as against the rever- 
sionary heir; and the question is whether it is a cause of action 
which accrued to the reversionary heir on the death of the widow 


or is a mere continuation of a cause of action which had _ 


accrued to the widow as the heir of her husband. If it is a 
continuation of the cause of action which had accrued to the 
widow, then the cause of action accrued when the widow’s right 
to commence the action as heir of her husband first accrued. 
But in this case, no cause of action did accrue to the widow by 
the entry of the adopted son who claimed under the widow’s 
own adoption and who took possession as the adopted son with 
her consent. : 

Mr. Justice Kemp says “I am of opinion that the possession 
“of an adopted son, or of his heir, with the acquiescence of the 
“ adopting mother, is not an adverse possession as against her in 


Q) S. D. A., 1849,170;S.C.,8.D,4., (5) Mar., 221. 

1850, 369. ‘ (6) 7 W. R, 357. [1868. 
(2) 9 Moore’s I, A., 539, (7) Case No. 460 of 1867 ; 29th April 
(8) 8. D A., 1854, 216. (8) 9 W. R., 480. 

(4) W. R., 1864, 272. (9) 10 W. R., 30, 
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« the sense in which that term is used with reference to the 1869 
“ Statute of Limitations;” and I entirely concur with him d Rasch 
in that remark. The case is not like the case of a person Ses Glee 
claiming to be a son of a deceased husband and obtaining pra Ror. ` 
possession adversely to the widow. For instance,’ if a person 
claiming to be a legitimate son of a deceased husband should 
claim possession from the surviving widow, and should take 
possession from her adversely, when the person claiming 
to be the son was really not so, his possession would be 
adverse to the surviving widow, for which she might bring an 
action; and according to the case of Katama Natchier v. e 
The Rajah of Shivagunga (1), the veversionary heir would © 
be bound by the decision in any suit brought by the 
surviving widow to contest the legitimacy of the person 
claiming to be the son, provided there should be ño fraud é 
or collusion between that person and the surviving widow. If, in 
‘such a case, the reversionary heir would be bound by a decision 
against the widow without fraud or collusion, he would also be 
bound by adverse possession against the widow ; and his cause of 
action on the widow’s death would be merely a continuation of 
the cause of action which accrued when the pérson claiming to 
be the son first entered. This appears to me to be consistent 
with justice, because although a widow does not take an absolute 
estate by inheritance from her husband, she during her life is 
the heir, and the complete heir of her husband for the time.. 

If in this case the adoption had been an act done by the 
widow as heir of her husband, the case would have been different ; 
but the adoption by the widow was not in her character as heir 
to her husband ; and the possession taken under her own adoption, 
and with her permission, was not adverse to herself as heir. It 
appears tome that on the authority-of the Full Bench case of 
Nobin Chunder Chucherbutty v. Issur Chunder Chuckerbutty (2) 
cited by the learned Advocate-General, we ought to hold that the 
cause of action did not accrue until the widow’s death. In coming 
to this conclusion, I do not mean to say that a reversionary heir 
might not have @ cause of action during the widow’s life to set 


(1) 9 Moore’s I. A., 539. (2) Caso No. 460 of 1867 ; 29th April 1868. 
2—B 
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aside an invalid adoption, but that would be in the nature of 
a declaratory suit 

The case will go back with this expression of our opinion on 
the question of limitation to the Division Bench which referred 
it. 


MACPHERSON, J.—I concur in the proposed answer to the 
question before us. mS ge 

On the death of the widow of Sadasib Roy, the plaintiff as 
his next heir then alive sued to recover possession of certain 
property which had been inherited by the widow of Sadasib 
from her husband, asking also that an alleged adoption under 
which the defendants claimed might be declared invalid. 

The defendants in effect pleaded that the adoption referred to 
by the plaintiff was valid,-and that the suit was barred by limita- 


_ tion because it was not instituted within 12 years of the origin 


of the plaintiff's cause of action, and because there had been 
more than twelve years’ adverse possession. 

The plaintiff’s cause of action did not and could not accrue 
to him until the widow died, because his right to recover pos- 
session depended wholly upon his being in fact the next heir 
of Sadasib on the death of the widow. The defendants say that 
the suit is absolutely barred by Act. XIV. of 1859, because the ` 
alleged adopted son was put into possession immediately on the 
adoption, many years ago, and that possession has never since 
been disturbed. But the defendants can derive no benefit from 
possession through or under, or by the act of, the widow, unless 
the possession was properly given by the widow. An improper 
giving away, or other alienation, of her husband’s estate by a 
childless Hindu widow, is of no operation ag against a rever- 
sioner. Therefore it being admitted that the property in this 
case was originally inherited by the widow, until it is ascertained 
whether. she in giving possession to her alleged adopted son 
acted in a manner warranted by Hindulaw, it cannot be ascer- 
tained whether that possession was adverse to the reversioner. 
Whether the widow’s act was warranted by Hindu law, and 
binding on the reversioner, depends upon whether any adoption 
was legally made by her. Of’ course if he was in truth legally 


, 1870, 
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adopted, Krishna Chandra (the alleged adopted son) became the 
son of the widow’s deceased husband Sadasib, and as such would 
legally inherit his estate, and the plaintiff cannot possibly now 
be the next heir of Sadasib. Butif the adoption was invalid 
the possession held under the gift or alienation of the widow is 
no bar to the plaintiff's suit; for if the gift or other alienation 
by the widow was not in other respects warranted by-law, the 
fact that she made it in the belief that she had adopted, or say- 
ing that she had adopted Krishna Chandra so as to make him 
the son of Sadasib, when she had not so adopted him, would in 
no degree add to the validity of the gift or alienation so far as 
the reversioner was concerned. 


Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Loch, 
Mr, Justice Bayley, Mr. Justice Kemp, and Mr. Justice Macpherson. 


SOWDAMINI CHOWDRAIN anb orners (Derexvants) ve KRISHNA 
KISHOR PODDAR (Pramrirr.)* 


Regulation VII. of 18265, s. 3—-Act VIII. of 1859, 88. 256, 257, 258— Purchaser 
ut Auction Sale n Execution of Decree—Suit by Auction- Purchaser to recover 
Money paid by um when Judgment-Debtor’s Right, Title, and Interest m 
Property sold proved to be nil. a ` : 


When an anction-purchaser at a sale in execution of a decree buys the right, title, 
and interest of the jadgmont+debtor in the property sold in execution, and it is 
subsequently found that the Jadgmont-debtor had no right, title, or interest what- 
evor in the ‘property, no suit will lic agninst the decree-holder or the judgment-debtor 


„to recover back the money which the auction-purchaser has paid, 


Although a purchaser may under section 258 of Act VIII. of 1859 recover his 
purchase-monoy, it 1s only when the sale ig set aside for irregularity under section 257, 

Tue plaintiffs father and one Ganga Hari Hazra, on the Ist 
August 1853, purchased the right, title, and interest of a judgment- 
debtor in certain lands. The judgment-creditor took the money 
out of Court on the 6th March 1854. Subsequently. to the auc- 
tion-purchase, the plaintiffs father bought up Ganga Hari 
Hazra’s interest in the property they had jointly purchased, and 


il 


1869 


Srian 
ANGOPADHYA 
a 
Manes CHAN- 
DRA Roy, 


1869 
Sep. 2. 


so became himself the owner of all the right, title, and interest 


* Regular Appoals, Nos, 117, 118, and 127 of 1868, from a decree of the Subor- 
dinate Judge of Dacca, dated the 11th March 1868, 
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i869 which the judgment-debtor had in the property purchased at 
Sowpasier the auction sale. / j 
CHOWDRAIN 
aia Some time after the auction sale, a suit was brought in the 
Kinon Court of the Principal Sudder Ameen of Fureedpore by one 
-Premchand Mandal and others the true owners against the auc- 
tion-purchaser, for the property in question; and they obtained a 
decree on the ground that the property was not affected by the 
auction-sale, the judgment-debtor not having had any interestin - 
it whatever. i 
The decree of the Principal Sudder Ameen was dated the 10th 
° Angust 1858, and was confirmed on appeal to the High Court, 
on the 12th December 1862. 

On the 22nd August 1867, the present suit was instituted 

by the plaintiff (his father being dead), against the decree-holders, 

s ` the representatives of Ganga Hari Hazra, and against the repre- 
sentatives of the judgment-debtor, to recover the whole amount 
of the money actually paid by his father for the property bought 
at the execution sale, with interest at 1 per cent. per month from 
the date of the auction sale to the institution of the suit. He 
claimed rupees 4,510, being the amount paid for the property, 
and an equal amount for interest. 

For the plaintiff, Greesh Chunder Pottar v. Lookhoda Moyee - 
Dabee (1) was relied on to shew that the plaintiff had a good cause 
of action; and it was said that the suit being brought within twelve 
years from the date of the High Court decree of 12th December 
1862, was within time. 

For the defendants it, was contended that the suit would not lie; 
that the plaintiffs father only bought the right, title, and interest 
of the judgment-debtor, and therefofe the plaintiff could not 
recover the money merely because it was afterwards discovered 
that his purchase was worth nothing; that the suit was also barred 

i by limitation, not having been brought within twelve years from 
the date of "lie auction-sale—Ist August 1853. 

The Principal Sudder Ameen ‘gave the plaintiff a decree for 

the greater portion of his claim, and the defendants brought these 


appeals to the High Court. 


Q) 1W. R, 55. 
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On the 26th November 1868, the case was referred to a Full 
Bench, under the following remarks by 


Peacock, C. J., (Mirren, J., concurring)— We think it is 
clear that the plaintiff is not entitled to recover. There is no 
evidence whatever to warrant the harsh terms which have been used 


‘by the Subordinate Judge, in which he charges the decree-holder 


with having unjustly named the property to be that of the 
judgment-debtor, and substantially states that he ought to be 
subjected to.the penalty of the deceit practised by him. If the 
decree-holder had sold this property himself by private sale, 
believing the property to be his own, the rule of caveat emptor 
would have applied; and the purchaser could not have recovered 
back the purchase-money from him. If the judgment-debtor 
had sold the property believing it to be his own, the pur- 
chaser could not have recovered back the purchase-money 
from him. Then why should it be recovered back from the 
decree-holder, because believing the property to be the property 
of the judgment-debtor, he applied to the Court to cause it to 
be seized and sold in execution of his decree, and because the 
Court believing it to be the property of the judgment-debtor 
caused it“ to be sold in execution, and the purchase-money to be 
paid over to the decree-holder. i 

If a vendor by private sale does not guarantee‘a title, I can- 
not understand upon what principle it can be concluded that a 
decree-holder who asks to have property sold in execution, or that 
the Court which causes it to be sold, guarantees title. There 
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is no allegation or“proof whatever of fraud or mis-representation, - 
„or that the, decree-holdersdid not honestly believe that the pro- 


perty which was sold belonged to the judgment-debtor. If the 
purchase-money realizedsby sales in execution is to be recovered 
back from decree-Holders upon the mere. ground ‘of defect of 
title where there is no frauds decree-holders wouldbe frequently 
compelled to refund money which has been paid over.to them in 
satisfaction of their deéree, after it is too late to obtain a fresh 
execution. 

It appears to me that the decisions of the Sudder Court, which 
have been quoted, are correct, There may be a difference in 
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word, but in this respect there is no- difference in substance 
between Regulation VII. of 1825 and Act VIII. of 1859.. The 
recent decisions with reference to Act VIII. of 1859 are not 
literally binding upon us with reference to this case under 
Regulation VII. of 1825; but if our view of the construction 
of Regulation VII. of 1825 is correct, it appears to me to be in 
substantial conflict with the cases which have been decided under 
Act VIIL. of 1859. It is therefore right that we should refer 
the case to a Full Bench, in order that the question, which is a 
very important one, may be set at rest. We would therefore 
refer these cases to a Full Bench, irrespective of the question 
of limitation. : 

If it should become necessary, we will consider the question 
with reference to the period from which limitation in a case 


‘like this should run, if the suit will lie. In the suit against 


the purchaser the Court did not set aside the sale on the ground 
of its invalidity, but the plaintiff in that suit recovered upon the 
ground that the sale did not affect this property. The words, 
“by setting aside the sale,” were incorrectly used in the plaint 
in that suit, and followed in the decree. 


Baboos Bama Charan Banerjee, Ashutosh Chatterjee, and Kali 
Prasanna Roy, for various appellants, contended that a purchaser 
at a sale in satisfaction of, a decree of a party’s rights and inter- 
est was not entitled to recover his purchase-money on the rights 
and interests sold to him turning out to be nil: Ranee Luchmee 
Koonwuree v. Prosonno Nath Roy (1). The cases of Greesh 
Chunder Pottar v. Loohhoda Moyee Debee (2) and Brojendur Roy 
Chowdhry v. Jugurnath Roy (3), which were under Act VIII. 
of 1859, do not apply. “Regulation VII. of 1825, section 3, and 
Act VILI. of 1859, section 258, refer only to sales set aside in the 
execution department for irregularity. The sale here has not, in 
fact, been set aside. It has only been declared in the suit estab- 
lished by the third party, that the property sold as belonging to 
the judgment-debtor was in fact the property of the third party, 
The sale by a competent Court cannot be set aside by another 
Court except for irregularity. 


(1) 8. D. A., 1888, 549. (2) 1 W. R, 55. (3) 6 W. R, 147. 
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Mr. Paul (with him Baboo Anukul Chandra Mookerjee) for 
respondents, cited Greesh Chunder Pottar v. Lookhoda Moyee 
Debee (1), Beebee Tokai Sherob v. Darod Mullick Fureedoon 
Beglar (2), Ram Unzor Singh v. Sheikh Mahomed Ibrahim (3); 


and referring to Regulation VII. of 1825, section 3, clauses 4- 


and 7, he contended that there was a guarantee that the judgment- 
debtor had at least some right. If the purchaser at an auction- 
sale gains some right, he cannot complain; but if he purchases 
absolutely nothing, the guarantee which is as to something fails, 


The judgements of the Full Bench were delivered as follows :— 


Peacock, C. J., (BAYLEY, J., concurring)—I have very 
little to add to what I stated when these cases were referred. 
It appears to me to be clear that the plaintiff is not entitled to 
recover back his purchase-money. When he purchased under 
the execution, no title was guaranteed to him. All that was 
guaranteed to him under Clause 7, Section 3 of Regulation VIT 
of 1825, was that he should have the rights and interest in the 
lands, whatever they might be, which belonged to the judgment- 
debtor. In other words, he was guaranteed that the judgment- 
debtor should not recover back the lands, In this case the sale 
was compléted, and everything was done which “was tanta- 
mount to a conveyance,” and the sale has*not been set aside. 
In an ordinary case between vendor and purchaser, if the 
conveyance has been actually executed by all the necessary 
parties, and the purchaser is evicted by a title to which the 
covenants do not extend, he cannot recover the purchase-money 
either at law or in ‘equity : ‘Sugden on Vendors and Purchasers, 
page 441. a iai 

There is a great distinction between the case of a purchaser 
being evicted by title paramount, and that of the conveyance by 
the vendors being set,aside. In the one case the owner of the land 
recovers notwithstandi¢ the conveyance, because it was a con- 
veyance of his land by a person who had no right to convey it; 
in the other case, where a sale has been set aside, the purchaser 
usually has a right to recover back his purchase-money, because 


(1) 1 W. R, 55. (3) 5. D. A„ 1856, 116; S. C., on 
(2) 6 Moore’s I. A., 510. review, 8. D. A, 1857, 1410. 
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1889 it would be inequitable that the vendor should retain the purchase- 
co veeE money when there are grounds for setting aside the sale by 
ae which the contract is put an end to. Buta Court of Equity 
Kısnor does not set aside a conveyance, simply because the conveying 
party had no title to the property. There must be something 
more, such as fraud or the like, to induce the Court to interfere 
in that manner. A purchaser at a sale in execution knows that 
all that he purchases is the right and title of the judgment- 
debtor. He knows that no one’ guarantees to him that the 
judgment-debtor has a good title, and he purchases the property 
e with his éyes open, and regulates the price which he bids for 
the land with reference to the circumstances under which he 
is purchasing, and the risk he runs. 
The decision of the lower Court is reversed with costs, 





7 Kemp, J.—I understand that the sale in this case was made 
under Regulation VII. of 1825, and not under Act VIII. of 1859, 
I also understand that in this case the sale was not set aside for 
irregularity, but it was simply declared in a regular suit insti- 
tuted by a third party that the sale passed nothing. I therefore 
entirely concur in the judgment, which has just been delivered 
by the Chief Justice that a suit by the purchaser to recover the 
purchase-money will not lie. 

In’ Brojendur Roy Chowdhry v. Jugurnath Roy (1) which 
was decided by Mr. Justice Markby and myself, the sale 
was held under Act VIII. of 1859 and was set aside ; therefore 
under Section 258, Act VIII. of 1859, the purchaser in that 
case was clearly entitled, in my opinion, to recover the 
purchase-money. 


MACPHERSON, J.—It appears to me perfectly clear that the 
words used in clause 4 of Section 3 of Regulation VIL of 1825, 
which are relied on by Mr. Paul, refer exclusively to cases in 
which the sale is set aside for irregularity, or the like, by the 
summary proceedings which may be held under that section, 

Clause 4 says :—“ Whenever a public sale may be set aside 

as invalid under the preceding clause, or on any account 


ae (1) W.R, 147. 
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“ whatever, and no collusion or fraud shall appear on the part of 
e the purchaser, he shall be entitled to receive back his purchase- 
“money.” - Now the “ preceding clause” is clause 3, and that 
clause treats exclusively of the summary setting aside of a sale. 
This shows that the recovery of possession of the property by a 
third party, through the means of: a civil suit subsequently 
brought, was not contemplated, nor anything save the setting 
aside of a sale under clause 3, The words “or on any account 
whatever” must be read with reference to their position, and to 
the context; and so reading them, there is no doubt they apply 
only to the setting aside of the sale in a summary way. The 
whole of section 3 refers to summary proceedings at or about the 
time of the sale, and has no application whatever to a civil 
suit brought subsequently by a party to recover lands of which he 
is dispossessed. And clause 7 expressly says, that itis to be 
clearly explained to the bidders that nothing is guaranteed to them 
in the property sold “ beyond the rights and interests therein 
* of the individuals answerable for the amount of the decree, &c.,” 
which means the rights and interests if any, and whether they 
be great or whether they be small. 


Section 258 of Act VIII. of 1859, which has been eee 
to, is in its operation very similar to clause 4 of section 3 of 
Regulation VII. of 1826. It declares: “ Whenever a sale of 
“immoveable property is set aside, the purchaser shall be entitled 
“to receive back his purchase-money.” That section intervenes 
between sections 256 and 257 (which treat of the circumstances 
under which a sale may be set aside in a summary manner, for 
irregularity) and section 259, which says that if a sale is not set 
aside in a summary manner under those sections, but is confirmed, 
a certificate shall be granted to the purchaser “to the effect 
“that he has purchased the right, title, aud interest of the 
‘* defendants in the property sold.” Coming, as section 258 does, 
between these two sections, and in a portion of the Code which 
treats exclusively of summary proceedings to be taken with 
reference to sales in execution of decrees, it seems to me that the 
declaration that the purchaser shall be entitled to “receive” 


back his purchase-money after a sale is set aside, apply only to. 


its being set aside summarily, and does not apply to a case where 
3—B 
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1889 &@ third party sues to recover the property after the final con- 
Sowpaxrt firmation of the sale and the granting of a certificate. I have 
Cuowpnaty a ae $ 

N thought it right to make these observations, because I find that, 
Krsno in the case of Brojendur Roy Chowdhry v. Jugurnath Roy (1), 
ODDAR. 


the learned Judges deciding that the purchase-money could be 
recovered expressly relied on the language of Section 258. 


Loca, J.—I was one of the Judges who decided the case of 
Greesh Chunder Pottar v. Lookhoda Moyee Debee(2). I think it 
right to express my concurrence in the view now expressed by my 
colleague, Mr. Justice Macpherson. Looking at the position 
which Section 258 holds in the Code, I think it is substantially 
similar to the provisions of Section 3, Regulation VII. of 1825; 
and that its object is to entitle a purchaser to recover his purchase- 
money when the sale has been summarily reversed under the provi- 
i sions of Section 257 of Act VIII. of 1859. When disposing of 

the case of Greesh Chunder Pottar v. Lookhoda Moyee Debee (2) 
we did not keep this sufficiently before us; but we thought that 
whenever & sale is set aside, the purchase-money ought to be 
refunded. Butas I have said after carefully looking at the law and 
the position which Section 258 holds, I think the opinion there 
expressed was not correct, and that the purchaser can only recover 
the purchase-money as provided by Section 258, when the 
sale is set aside under Section 257, Act VIII. of 1859, for any 
irregularity in publishing or conducting the sale. 


Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Loch, Mr. Justice 
Bayley, Mr. Justice Kemp, and Mr. Justice Macpherson, 


1869 LACHMIPAT SING DUGAR (Prammer) v. MIRZA KHAIRAT 
Sept. 2. ALI (Dirzrpant.)* 


Bond—JInterest in Land— Registration—Act XX. of 1866, s. 49. 


An unregistered document, requiring registration as affecting an interest in 
land, is admissible in evidenco for 4ny purpose for which registration is unneces- 
gary. 

* Special Appeal, No. 1288 of 1868, from a decree of the Judge of Purneah, 
dated the 17th February 1868, affirming a decree of the Subordinate Jndge of that 

: ' district, dated the 2nd October 1866, : 
(1) 6 W., R, 147, (2) 1 W. R, 55, 
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Tus suit was brought in the Court of the Principal Sudder __ 1869 
Ameen of Purneah to recover Rs. 2,352-0-8, principal and ,aonarrar 
interest, due on a bond dated 28th Mag 1272, corresponding to imz Kna- 
9th February 1865. The bond, which was not registered, was ar ALL 
in the following terms: 

“J, Mirza Khairat Ali, resident of ——, write this bond. As 
Rs. 2,000 hus been taken from Baboo Ram Sing, gomasta, Koti of 
Lachmipat Sing Dugar, according to necessity on an interest of 
Re 1-4 per month on promise to repay 30th Chaitra 1272, 
this bond is executed; and it is promised that the said sum, prin- 
cipal and interest, will be paid off on the 30th Chaitra. What. 
money will be paid during the interval will be endorsed on the back, i 
and besides the endorsement of payment on the back of the bond, 
no objection will be made to receipts, &c. If I do, it will be 
invalid; and after all is paid off, will take back the bond; and in A 
Jieu of the security (motbari) Talook Bhumraili and Bhalici 
Gurah, &c., Zilla Billomed, Pergunna Cudwa, were purchased, 
patni right, the jumma of which, Rs. , is payable to the 
Zemindari Kachari of the said Baboo, and Baboo Dhanpat 
Sing, I pledge (mustagarack), till the payment of the said 
sum, the said pledged property (motbari) will not be alienated in 
any way by way of sale, Khut, Hiba, Rahun, &c. If I do, it will 
be invalid. These words are written by way of deed of bond, - 
that it may be used when necessary.” 

The Principal Sudder Ameen dismissed the suit on the ground 
that the bond contained a simple mortgage of the property 
referred to in it; that it was an instrument creating an interest 
in land, and as such should have been registered. Not being 
registered, it was inadmissible in evidence. 

This decision was affirmed by the district Judge. 

The plaintiff appealed to the High Court, and the case was 
referred toa Full Bench by L. S. Jackson and Mitter, JJ., 
whose opinions are here given: ‘ 

_L. S. Jaoxson, J.—The instrument on which the plaintiff 
sued in this case is one by which the defendant bound himself to 
re-pay a sum of money lent him by the plaintiff, and also 
assigned certain immoveable property by way of security for the | 
re-payment of the money. I take it thatthe defendant being 
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in need of money applied to the plaintiff, and the plaintiff told 
him that he was ready to lend it, provided security were given 
for its re-payment, and thereupon security being given the loan 
was made. That I apprehend is one and the same transaction. 
Section 17 of Act XX., of 1866 provides that certain instruments 
shall be registered, “ provided the property to which they relate 
“ shall be situate in a district in which, and provided they shall 
“have been executed on or after the date on which, (the said) 
© Act No. XVI. of 1864, or this Act shall have come or shall 
«c come into operation.” f 
Amongst the descriptions-of instruments required to be regis- 
tered are such as purport or operate to create, declare, assign, 
lmit, or extinguish any right, title, or interest in immoveable 
property. It is not contended that the instrument did not 
create, assign, limit, declare, or extinguish any right, title, or 
interest in immoveable property, but it is contended tbat it had 
another effect, that is, it contained certain stipulations which 
might be enforced without acting upon that portion of it which 
purported to create the interest in immoveable property; and the 
appellant’s contention is that registration of it was essential, in 
so far as it created such interest, but not in so far as it merely 
secured the re-payment of the money, and we are referred 
to a case of Woodoy Chand Jana v. Nitye Mundul (1), 
which, though not precisely in point, yet bears strongly on the 
present case. In that case the parties appear not to have been 
represented in this Court, and consequently there was no argu- 
ment, and the reasons of the decision are not given. The learned 
Judges who heard the reference merely state that the opinion of 
the Small Cause Court was correct. In that case it appears 
that the plaintiff sued merely for his money, and I do not under- 


av val 


stand the opinion of the Small Cause Court Judge, who referred ` 


the case, to go further than to say that the document was pro- 
ducible in evidence for the purposes of the particular suit. In 
the case before us the plaintiff sued both for the money and for 
enforcement of the mortgage clause. But it seems that when 
the document was tendered in evidence and objected to as being 
_ unregistered, the plaintiff’s vakeel verbally offered to abandon 


(1) 9 W. R, 111. 
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that portion of the relief asked for which related to the mort- 1869 
gage. I might therefore perhaps say that the two cases are not Lacmurat 
precisely similar, but it would be hardly fair not to admit that bee t: 
the principle of the decision of that case will in fact govern the rar Au. 
present. With great respect, I think that the terms of section 49 
and section 17 of the Registration Act of 1866 do effectually 
bar the reception of this document in evidence. The doou- 
ment js one which purports to create an interest in immoveable 
property; therefore, under clause 2 of section 17, it is an 
instrument of which the registration is compulsory, and it seems 
to me no answer to this argument to say that the instrument has ° 
other effects besides the creation of that interest, because as long 
as it purports to create such interest, I think whether it has other 
effects or no, it must be registered. Being then an instru- 
ment of which the registration is compulsory, it comes, under the e 
terms of section 49, which provides that “no instrument requir- 
“ ed by section 17 to be registered shall be received in evidence 
“in any civil proceeding in any Court, or shall be acted on by a 
* public servant as defined in the Indian Penal Code, or shall 
/ affect any property comprised therein, unless it shall have 
/ «been registered.” The section does not say no such instrument 
shall be received in evidence for the purposes of enforcing the 
particular interest described in section 17, but no such instru- 
ment shall be received in evidence in any civil proceeding in any 
Court. It appears to me impossible to avoid the distinct exclu- 
sion contained in those words, and therefore inasmuch as the 
admission of this document appears to me to have been rightly 
refused by the Court below, if we had not been pressed by the 
contrary decision in Woodoy Chand Jana v. Nitye Mundul (1), 
I should be bound to dismiss the special appeal. 

I think it my duty, in consequence of the decision referred to, 
to refer this question to a Full Bench. It is a question which 
will constantly arise, and which appears to me to deserve con- 
sideration by a Full Bench. l 


MITTER, J.—I think that the decision quoted in Woodoy 
Chand Jana v. Nitye Mundul (1) is correct. The instrument in 


Q) 9 W. R, UL 
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1869 question was not merely an instrument purporting to create a title 
gaommwar or interest in land, but it was also a bond for money lent. So far 
Mna ten this instrument purported to create a title or interest in land, it 
nat ALi. cannot be’used as evidence by the plaintiff; but as far as this 
instrument purports to be a bond for moncy lent, it must be re- 
garded as valid, notwithstanding section 49 of Act XX. of 1866. 
The two transactions might have been reduced to two different 
instruments, and in that case the objection now taken by the 
respondent could not have arisen. The fact of the two transactions 
having been reduced to one writing does not deprive the plaintiff 
e of the right to recover the money he lent to the defendant. 
Section 49 of Act XX. of 1866 is something in the nature of a 
penal provision. The fact of the plaintiff's treating it as a mere 
bond, and the fact that there was a mortgage clause in the 
. bond, does not deprive him of his just due under that instrument. 
I would therefore reverse the judgment of the lower Appellate 
Court. Nor do I think that the plaintiff having asked for the 
enforcement of the mortgage lien has deprived himself of the 
right of treating the instrument in question as a simple bond for 
money lent. The first portion of the claim was given up by the 
plaintiff. But whether it was given up or not, the Court ought > 
to have enquired into the genuineness of the bond itself, so far 
as it purported to be a bond for money lent. 


Mr. Allan (with him Baboos Srinath Das and Rash Behari 
Ghose) for appellant contended that the document was admissible 


ue j as a bond for the purpose of enforcing the payment of the 


money secured by it and as evidence of the debt. He referred 
to Matheson v. Ross (1), Eshree Rai v. Bindoot Rat (2), Seeta 
Kulwar v. Juger Nath Pershad (3), Gopal Pershad v. Mussa- 
mut Nazerrani (4), Woodoy Chand Jana v. Nitye Mundul (6), 
Kala Chand Mundul v. Gopal Chand Bhuttacharee (6). 


Mr. C. Gregory for respondent.—The suit is to enforce a lien. 
Woodoy Chand Jana v. Nitye Mundul (5) proceeds on the 
ground that no lien had been sought, only personal relief. 

(1) 2 H. L Ca., 286. - (4) 10 W. R, 252 


a (2) 4 Agra H. O., 60. (5) 9 W. R, 11L. 
(3) Ib., 170. (6) 12 W. R., 163 
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If plaintiff gets a decree he would simply attach the property 
under the decree. The document creates an interest in land 
and not being registered is inadmissible in “any civil proceed- 
ing in any Court.” The fact that a document has’ two parts 
does not alter the nature of the instrument. This is an instru- 
ment of such a nature as to require registration. ` 


The judgment of the Full Bench was delivered by 


Praooox, C. J., (the other Judges concurring).—We are 
of opinion that the document is admissible as a bond, simply 
for the purpose of enforcing against the obligor personally 
the payment of the money secured by it; but that without 
registration it is not admissible as evidence to prove that 
the obligee was entitled to the security of the land. There 
are many cases under the Stamp Law (which enacts that docu- 
ments are not to be admitted in evidence unless they are 
stamped), in which such documents have been admitted for col- 
lateral purposes. So where an instrument contains several 
distinct contracts, and as such requires several stamps, it may 
be used as evidence of one contract for which it was stamped, 
although it would not be admissible as evidence in respect of 
the contract for which it was not stamped. 

Section 34 of the Registration Act requires that every docu- 
ment to be registered must be presented at the proper registra- 
tion office by some person executing or claiming under the same 
or by the representative of such person, or by the agent of such 
person, duly authorized by power of attorney executed and 
authenticated in the manner thereinafter mentioned. 

Suppose that in the present document the defendant had 
covenanted with the plaintiff that he would appear at the 
Registry Office and admit the execution of the contract, so that 
the document might be duly registered and the plaintiff acquire 
a title. Suppose defendant refused to goto the Registry Office, 
and that when the plaintiff went, the Registrar had refused to 
register, and the plaintiff therenpon sued the defendant for 
breach of the contract by which he lost the security of the land. 
According to the contention of Mr. Gregory, the document 
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could not be used as evidence of the covenant to get it regis- 
tered because it had not been registered. In that case, the 
party who had contracted to register would be relieved of his 
obligation because the document had not been registered through 
his default. : 

Or suppose a document of that sort had contained a power 
authorising the plaintiff to act as the attorney for defendant 
and to register the document, and when the plaintiff produced 
the power to the Registrar for the purpose of proving his au- 
thority to register, the Registrar had said: “I cannot admit 
“this document because it has not been registered. I cannot 
“look at it.” It appears to me that the object of the Legis- 
lature in section 49 was that no document should be received 
in evidence as a document affecting an interest’ in land unless 
it should have been registered; but that it was not the intention 
that such a document should not be admissible in evidence for 
a purpose for which registration was not necessary. 

The decision of the lower Court will be reversed and the case 


` will be remanded for trial on the merits, The costs of this ap- 


1869 


_ Sept. 8, 


peal will be paid by the respondent. 


Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Loch, Mr. Justice 
Bayley, Mr. Justice Kemp, and Mr. Justice Macpherson. 


UJALAMAYI DASI (Prarmrirr) v. CHANDRA KUMAR NEOGI 
(Derenpant.)* 


Criminal Procedure Code, Chap. XX., 3. 808—Nuisance—Suti to set aside 
Magistrate's Order. 


No suit will lie in a Civil Court toset asido an order daly made by a Magistrate 
under Chapter XX., sec, 308 of the Code of Criminal Procedure relating to nuisances, 
or to restrain him from carrying such order into effect. 

THE plaintiff brought this suit before the Moonsiff of Amts to 
set aside a Magistrate’s order for the removal of his wall, as an en- 
croachment on the publicroad. Plaintiff affirmed that he had built 
the wall on the original foundation of his vendor's basat bati; 

* Special Appeal, No. 432 of 1869, from a decree of the first Subordinate Judge 


of Hooghly, dated 15th December 1868, reversing a decree of the Moonsiff of that 
District, dated the 30th July 1868. 
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that it was not an encroachment on, but was situated to the 
south side of, the thoroughfare. 

The Moonsiff was of opinion that he could try the case; that 
the Magistrate acted illegally in not referring the case toa Jury; 
and on entering into the merits, he found, from the evidence 
of witnesses given both before himself and the Ameen, and 
from the Ameen’s map and report, that the wall and gate-way 
of plaintiff did not encroach upon the road and were in a straight 
line with other houses and property to their east and on their 
west side; and that the house and property of another person, one 
Debi Charan Laha, were a great deal nearer the road than 
the plaintiff’s wall, yet no question as to encroachment had been 
raised by him. He considered plaintiff entitled to a decree. 

On appeal to the Subordinate Judge, the Moonsiff’s decision 
was reversed under the following judgment, dated 15th Decem- 
ber 1868, bing ae 

“ The Moonsiff, I find, considers this case capable of being 
“tried by the Civil Court, in consequence of the Magistrate 


“having acted illegally by not referring the case to a pan~ 


“chayet or jury. This Court however finds from the records 
“ that plaintiff's husband, who from the Moonsiff’s decision seems 
“to have been the actual party interested in the result, and 
“who on being served with a notice appeared and raised objec- 
“ tions, did not petition the Magistrate to refer the case to a 
“Jury. Hence the Magistrate when not petitioned to do go, 
* was not bound to refer the case to a Jury, and therefore did not 
“act illegally; and according to the Moonsiff's judgment, he 
“< himself has no jurisdiction, as the only ground assigned by him 
“for trying the case was because the Magistrate acted illegally 
“ by not referring the case to a panchayet. Secondly, as sections 
* 311 and 314 distinctly lay down that no suit or action shall 
“be entertained in any Court in respect of anything necessarily 
* and reasonably done by the Magistrate for the welfare of the 
“ public; and as the Magistrate’s evidence on oath shews that he 
“ordered the removal of the wall after personal observation, 
“and as this Court, on inspecting the Ameen’s map, observes most 
“ glaring encroachments on both sides of the public thorough- 
“ fare, viz, on the south side across the road by Ramdhan Sain, 
4—B 
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1869 “and on the north side by Debi Charan Laha’s, ina straight 
Usatamars “line with whose encroachment the Moonsiff says, plaintif 
fe rt “ean lay a claim, which, if allowed, would close up at least one- 
KomarNxoar. “ third of the road where plaintiff had his purchased property ; 
“ and if, in such glaring instances, the Magistrates are interfered 

«with by the Civil Courts, it would tend to greater local nuisanc- 

“ es, particularly at a time when so much sickness is prevalent 

“that precautions are necessary ; and as a precedent of the late 

“ Sudder Court, dated 10th May 1855, Government v. Syed Gazee 

“ Nashar Ali(1), shows that such cases cannot be proceeded 

* “with as in this instance of glaring encroachment, and plaintiff 

«has not filed any documentary proofs to establish her rights, 

« this Court is necessitated to decree the reversal of the Moon- 

' e giffs decision, and make respondents chargeable with costs.” 

° ` The. plaintiff then appealed specially to the High Court, and 
contended inter alia, that the Civil Court had jurisdiction to 
determine whether the plaintiff had a right to the disputed piece 

` of land, from which the Magistrate had illegally ordered the 
„removal of a brick-wall built by the plaintiff; that the Magistrate . 
` , should not have referred the matter to a Jury, except upon the ¢ 
‘application of the party objecting; that the case of Govern- ` 
ment v. Syed Gazee Nashar Ali (1) was not applicable. 
The case was referred to the Full Bench by Loch and Mitter, 
JJ., with the following remarks : 





Locs, J.—In support of the special appellant’s plea that a 
case of this kind can be brought in the Civil Court, the pleader has 
quoted a decision in Ram Shodoy Ghose v. Juttadari Haldar (2), 
and no doubt that judgment does support his statement. But 
another decision in Rooke v. The Pyari Lal Coal Company (3) 
holds a contrary opinion ; and as questions of this kind are con- 
tinually arising before the Mofussil Courts, we think it advisable 
that this case be referred for the decision of a Full Bench, and 
the question that we would propose for the decision of the Full 
Bench is whether an order passed by a Magistrate under the 
provisions of Chapter X.X. of the Code of Criminal Procedure can 
be set aside by or can form the subject of a suit in a Civil Court. 


(1) 8. D. A., 1855, 265. (2) 7 W. R, 95, (3) 3B. L. Rọ, App., 43. 
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We reserve the other points taken in this special appeal for 1869. 


further consideration. ae mac 


Baboos Ramesh Chandra Mitter and Baboos Hem Chandra: -Ciapa 
eae for appellant. igt 


` Baboo Jagadanand Mookerjee for respondent.—In the course 
of the argument the following cases were cited: Ram Shodoy 
Ghose v. Juttadart Haldar (1), Rooke v. The Pyari Lal Coal 
Company (2), Sham Das v. Bhola Dass (3), Azeezoolla Gazi v, 
Bunk Behari Roy (4), Bakas Ram Sahu v. Chummun Ram (5), 
Kedarnath Mookerjee v. Parbutty Peishkar (6), Ramruder «œ 
Surma v, Prankrisken Surma (7), Government v. Syed Gazee 
Nashar Ali (8), Government v. Choonee Lal (9), Anund Mohan 
Khan v. Roy Shumbunath Chuckerbutty (10). 


p 


The following are the EO Re of the Full Bendi, which 
were delivered by 


PzracocK, C. J., (Roon, Rik and MAOPHERSON, J J vy 
concurring ).—This is in substance a suit brought i in the Court:of 
the Moonsiff to set aside-an order made by the Magistrate under 
section 308 of the Code of Criminal Procedure for the removal of 
a wall as encroaching on a public road. The order was made 
against the plaintiffs husband, but the plaintiff in substance 
alleges that the wall belonged to her, and not to her husband, and 
that she is not bound by the order made against her husband. 
If she is not bound by the order which has been passed against 
her husband, there is no necessity for her to have it set aside. 
The case must be decided as if the suit had been brought by 
the husband. 

Section 308 gives the Magistrate a summary jurisdiction 
for removing nuisances. It enacts that whenever a Magistrate 
“ may consider that any unlawful obstruction or nuisance should 
“be removed from any thoroughfare or public place; or that any 


(1) 7 W. R., 95. (6) 2 W. R., 267. 

(2) 3 B. L. R., App., 43. (7) 2 Hay, 86. 

(8) 1 W. B, 324. (8) S. D. A., 1855, 268. 

(4) 7 W. B., 48. (9) S. D. A., 1853, 929. . ` 


@) 7 W.R, 11. (20) 8. D. A., 1858, 987. 
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. 1869 “trade or occupation, by resson of its being injurious to the 
Usatanart “health or comfort of the community, should be suppressed or 
gy te. “should be removed to a different place; or that the construc- 
KustarNeoar “tion ‘of any building or fhe disposal of any combustible sub- 
‘€ stance as likely to occasion conflagration should be prevented ; 

“or that any building is in such a state of weakness that it is 

“likely to fall, and thereby cause injury to persons passing by, 


“ and that its removal in consequence is necessary; or that any 
“tank or well adjacent to any public thoroughfare should be 
“ fenced in sucha manner as to prevent danger arising to the 
e ‘“public,—he may issue an order to the person causing suchob- 
“ struction or nuisance, or carrying on such trade or occupation, 
“or being the owner, in possession of, or having control over, 
such building, substance, tank, or wall as aforesaid, calling on 
` i such person, within a time to be fixed in the order, to remove 
n “such obstruction or nuisance, or to suppress or remove such 
“ trade or occupation, or to stop the construction of, or to remove 
“such building, or tô alter the disposal of, such substance, or to A 
“fence such tank or well (as the case may be,) or to appear 
“before such Magistrate within the time mentioned in the order  * 
“ and show cause why such should not be enforced.” 

Section 309 provides for the service of the order, and then 
section 310 provides that the person to whom such order is 
issued shall be bound within the time specified in the order, to 
obey the same, or to appear before the Magistrate to show cause 
as aforesaid, or he may apply to the Magistrate by petition for 
an order for a Jury to be appointed to try whether the order is 
reasonable and proper. 

Now these summary powers are given to the Magistrate for 
the purpose of enabling him speedily to remove nuisances. If 
when a Magistrate having entered into the question has deter- 
mined that a nuisance does exist, he is to be restrained by a 
Court of Civil Judicature from carrying his order into execu- 
tion, it might be two or three years before the nuisance could 
be removed, by which time as suggested by the Government 
pleader, all the injury may have been actually sustained, 

P While the suit is going on, persons may be poisoned by the 
malaria arising from the nuisance, or the conflagration may take 
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place, or lives may be lost by the falling of a ruinous wall on 
passengers, or their cattle may be drowned in a tank or well 
which has not been properly fenced to prevent danger. 

The object of the Act was to enable the Magistrate to make 
an order speedily, and speedily to carry that order into execution. 
Section 311 provides that no suit or action shall be entertained 
in any Court in respect of anything necessarily or reason- 
ably done to give effect to such order. It would, as it appears 
to me, be mere trifling with the Act if, when it says that 
no action shal] be entertained by any Court in respect of any- 
thing necessarily or reasonably done to give effect to an order 
of this nature, we should hold thatthe Civil Court could inter- 
fere to restrain the Magistrate from giving effect to his order 
at all; for that is really what is sought to be dong by this suit. 
If the Magistrate had carried it into effect, no suit could have 
been brought against him or against any one acting under his 
order, and yet it iarcontentled that a suit lie to prevent him 
from carrying his order-into effect. | 

` It was said during the” frgument that no appeal was given 
from the Magistrate to any other Court. That probably was, 
because the Legislature thought that the matters to which Chap- 
ter XX. of the Code of Criminal Procedure related were such 
as could not be properly left to the delay of an appeal, and 
therefore a substitute for an appeal was provided by enacting 
that if the party against whom the order is made, object to the 
order of the Magistrate, he may require the Magistrate to 
appoint a Jury to try whether the order was reasonable and 
proper; and in that case the person against whom the order is 
issued has a right to appoint two out of the five members of the 
Jury appointed to try the question. 

The Act provides in section 310 that “the Magistrate shall 
“ suspend the execution of the order pending such enquiry, and 
“be guided by the decision of the Jury, which shall be accord- 


` “ing to the opinion of the majority ;” and in order to prevent 


any delay, it goes on to say that “if the petitioner shall, by 
“neglect, or in any other way, prevent the appointment of a 
Jury, orif from any cause the Jury so appointed shall not decide 
and report within a reasonable time to be fixed in the order for 
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the appointment, their functions shall cease from the date of 
the expiration of such period, unless they be continued by special 
order of the Magistrate; and if from any of the above causes 
no decision be made by the Jury, the order of the Magistrate 
shall be carried into effect as hereinafter provided. There 
is thus an express provision that unless the order of the Magis- 
trate is found by the verdict of a Jury to be unreasonable or 
improper, it is to be carried into effect; and by section 311 no 
action is to be brought against any one for giving effect to it. 
Surely, in the face of this enactment, no Civil Court can res- 
train a Magistrate from carrying into effect an order under this 
Chapter. : : 

Section 312 says: ‘If in a case referred to a Jury, the Jury 
‘‘ shall find that the order of the Magistrate is reasonable and 
* proper, thé Magistrate shall give notice thereof to the person 
“to whom the order was issued, and shall add to such notice an 
“ order to obey the order first mentioned within a time to be 
“ fixed therein-under the penalty provided by the Indian Penal 
“ Code as-aforesaid. If such latter order shall not be obeyed, 


_ the Magistrate may proceed as‘in the last preceding section,” 


The Magistrate may order the party to carry out the order; 
and if he do not carry it out, he is liable to be punished for 
disobedience under the Indian Penal Code, and the Magistrate 
may himself proceed to carry the order into effect. 

To show that the Legislature intended that the order should 


Lu vail 


be carried into execution speedily, and to protect the public even ` 


for the short time during which the order is under enquiry by a 
Jury, section 314 provides that, “if, pending the enquiry by 
“a Jury, the Magistrate shall consider that immediate measures 
“are necessary to be taken to prevent immediate danger or 
‘injury of a serious kind to the public, it should be lawful for 


“such Magistrate to issue such an injunction and order to the. 


“ person mentioned in that behalf in section- 308, as shall be 
“ required to obviate or prevent such danger or injury, and in 
* default of such person forthwith taking all necessary measures 
“ ordered to be taken by such injunction or order, the Magistrate 
« may himself use or cause to be used such means as may be neces- 
“ gary to obviate such danger or to prevent such injury, and no 


VOL. IV.] FULL BENCH RULINGS. ’ 81 


“ guit or action shall be entertained in respect of anything 1869 
“ necessarily or réasonably done for that purpose,”—the latter Usatanart 
words being similar to those used in section 311. If a suit will Bey cee 
lie to prevent a Magistrate from carrying his order under sec- KuwarNeoar 
tion 308 into effect, it may also be contended that if a Magis- 
trate attempts to secure the public under section 314, a suit 
will lie against him in a Moonsiff’s Court for taking steps to 
protect the public. It appears to me that the Act would be 
entirely frustrated if we were to hold that any suit of this nature 
can lie to restrain a Magistrate from carrying into effect suck 
orders as he may make under the summary powers which are 
vested in him for the protection of the public. 

The decision of the lower Appellate cane is affirmed with 
costs, 


BAYLEY, J.—As I was the Judge who delivered judgment 
in the case of Ram Shadoy Ghose v. Jattadari Haldar (1), *° 
holding that Civil Courts had jurisdiction in cases coming under 
Chapter XX. of the, Criminal Procedure Code, Iavish to add a 
few words to the judgment just delivered by the Chief a ustice 
and concurred in by the other three Judges. 

In that case it certainly appeared to me that the question was 
one of private right between the parties, viz., that the land 
claimed by the Magistrate as the Government land on the one 
hand, was claimed by the opposite party as his private land on 
the other, and that the road claimed by the Magistrate as a public 
road was distinctly claimed by the other party as his own private 
road. I then considered after reviewing the cases there cited by 
me that this question of private right, like all other questions of 
such a character, might form the subject of a regular suit in the 
Civil Court. 

I have now had the benefit of a more full argument on the 
point, and considering the provisions of section 311 to the effect, 
that no suit or action will lie against a Magistrate for acts done 
by him under the jurisdiction given in the preceding sections 
viz., sections 308, 309, and 310 of the Code, and looking also 
to the reasons given in the judgment of the Chief Justice based 


(1) 7 W. R., 96, 
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1869 upon a consideration of the character of the acts to be done by 
Dope Magistrates under those sections, and the hecessity for vesting 
Ompra the Magistrates with summary powers in regard to them, the 
KuuarNxoar. object of which would be defeated by admitting a civil suit 
against the order of the Magistrate sanctioned by a Jury as 

provided in Chapter XX., I am of opinion that the view now 

“taken by the Full Bench‘is the correct one. The proviso of sec- 

tion 311, it seems to me, clearly bars the jurisdiction of the Civil 

Court, and does so for clear objects in the contemplation of the 
Legislature ; and although there is some slight difference between 

° the actual facts of this case and those in Ram Shadoy Ghose v. 

. Jattadhari Haldar (1), still the principle, which the Judges of 

the Division Bench in this latter case intended to uphold, was 

one distinctly opposed to the principle now laid down by this 

° Full Bench. I am now free to admit that I was wrong in my 
former decision, and I fully concur in the decision now delivered 


by the learned Chief Justice, 


~ 


T 


. 





- ¢ 
Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
Loch, Mr. Justice Bayley, and Mr. Justice Macpherson. 


1869 NARAYAN MANDAL anp ornors (Dersnpants) v. BENI MADHAB 
Sept. 8. SIRKAR (Prarrrer.)* 





Time for filing Application for Revew-—Holidays—Act VIII. of 1859, s. 877. 


When the ninety days within which an application for review of jadgment may 
ordinarily be filed expire on a Sunday or-holiday, or in the middle of a holiday 
extending over more than one day, held that the applicant hasa right to file his 
petition for review on the first day on which the Court sits after the holiday. 

Per Km, J , (dissenting), that he has no such absolute right ; that the admission 
of an application for reviow after the expiration of the ninety days can only be 
allowed when a just and reasonable ground for delay has beou shown to the satisfac- 
tion of the Court, 


THE circumstances under which this case was appealed to the 


‘High Court sufficiently appear in the judgment of the Divi- 


* Special Appeal, No. 2784 of 1868, from a decree of the Subordinate Judge of 
Beerbhoom, dated tho 26th Angust 1868, reversing a decree of tho Moonsiff of 
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sional Bench (L. S. Jackson and MAaRKBY, JJ.) who referred 1809 
it o a Full Bench with the following remarks :— ITARATAN 
In this case a decision was given in favor of the plaintiff, by rie ones 
the Moonsiff, on the 10th July 1867. On the 30th October, Sexan. 
that is 112 days afterwards, the defendants applied for a review, 
writing their application on a paper bearing a stamp of 8 annas. 
From the 27th September to the 30th October, that is for thirty- 
three days, the Moonsiff’s Court and Offices were entirely closed. 
On the 4th of February the review was admitted, but the Court 
required an additional stamp of Rs. 14, which was furnished by 
the defendants. Upon the re-hearing the plaintiff again obtained 
a decree, but a less favorable one than upon the first occasion. 
He thereupon appealed, and objected, amongst other grounds, 
that the review ought not to have been admitted. The Subor- 
dinate Judge being of that opinion reversed the second decree of 
the Moonsiff, and restored the original decree made previous to 
the review. a p 
The defendants have now appealed against the decision of the 
Subordinate Judge, and the plaintiff in support of that deci- 
sion has contended, first, that the stamp which the petition 
/ of review now bears is insufficient by 8 annas; secondly, that if 
it were now sufficient, yet the petition having been presented 
after ninety days, stamped with a petition-stamp of 8 annas only, 
ought to have been rejected under section 377, and that the 
Moonsiff had no power to order the additional stamp to be 
affixed; thirdly, that no just and reasonable cause was shown 
within the meaning of that section why the application was not 
made within ninety days; and lastly that, apart from the question 
of time, there was no good and sufficient reason for admitting 
the review within the meaning of section 376. 

We think there is nothing in the first and second of these 
contentions, The Moonsiff appears to have dealt with the ques- 
tion of the insufficiency of the stamp, in a manner analogous 
to that provided by section 31, for dealing with similar questions 
when they arise in respect of plaints. No special provision is 
made by thé Code of Civil Procedure for dealing with such 
questions when they arise in respect of appeals or petitions for 
review; but we think the Moonsiff was right in proceeding by 
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? 
1869 analogy to the practice in respect of plaints, and that the defend- 

Narayan ants having supplied such additional stamps as the Court 
per required, their application for review is so far well founded, 
ENT SALAD AB 

mkAn. though in point of fact there is a slight error in the Moonsiff’s 
calculation of that stamp, if the full stamp was necessary. 

We think that the last point taken by the plaintiff does not 
now arise. Supposing the decision of the Moonsiff as to there 
being good and sufficient reason within section 376 to admit 
the review to be open to appeal, that question was not in any 
way before the lower Appellate Court. The decision of that 
Court rests entirely upon the question of time, and upon the 
sufficiency of the cause shown for delay within the meaning of 
section 377. If any question is open to the plaintiff under 
section 376, he must take it, if at all, in the lower Appellate 
Court, should this case be eventually sent back there. 

The important question to be considered in this case is that 
which arises under the third contention of the plaintif. We 
have not a very. clear account of what passed before the Moonsiff ` 
upon the application for review, but on the whole we think that ` 
what the Moonsiff did was this,—he considered that the appli- A 
cation having been made more than ninety days after the original, \ 
decree, was made after the proper time had expired, notwith- 
standing that from the 27th September to the 30th October the 
Court and Offices were closed, and the application could not 
have been presented because there was no officer present to 
receive it. This is shown by his having dealt with the case 
under the latter branch of section 377, and by his having re- 
quired what he considered the full stamp to be paid by the 
defendants. But it is in our opinion algo clear that the Moonsiff 
considered the mere fact that the Courts were closed during 
part of the time that the ninety days were running to be in itself 
‘just and reasonable cause” for not having preferred the applica- 
cation within the limited period. 

It has been held by this Court that a decision on this point is 
open to appeal, and we are certainly not inclined to-agree with 
the Moonsiff in this view of the case. The Courts were not 
= closed until the 27th September, thatis seventy-eight days after 

the decree. We think that, unless there was something excep- 
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tional in this case, of which we see no sortof indication, and which 
is not indeed suggested, there was ample time for the plaintiffs to 
decide whether or no they would prefer a petition of review, and 
to prepare and prefer that petition before the Courts were closed. 
The defendants have, however, now contended that they were, 
on the 30th October, entitled as a matter of right to present 
‘this petition of review. They argue that the period, during 
which the Courts were closed ought to be altogether excluded from 
the calculation of the ninety days, and that by so doing the petition 
was presented within ninety days from the date of the decree. 
They rely in support of this contention on a decision of Loca and 
GLOVER; JJ., in Shahzada Woola Ghowur v. Mussamat Shah 
Rukh Begum (1), which certainly appears to go to this extent. 
Although this is not, as we have shown, the aspect under which 
the Moonsiff deals with the case, yet if the defendants are right 
in this contention, the decision upon the case before’ granting 
tho review ought undoubtedly not to be set aside on the ground 


_ that the petition for review was presented after the expiration of 
` the prescribed period. We are therefore under the necessity 


of considering whether we should adopt the ruling just referred to. 

Upon the whole we have come to the conclusion that we ought 
not todo so, With great respect for the Judges who decided 
the case referred to, we think there is no general rule that the 
period during which the Courts are closed for the vacation are 
dies non, and are to be excluded in calculating the ninety days 
prescribed for filing petitions of review and other similar calcu- 
lations. We think the rule is the other way, namely, that the 
closing of the Courts in no way affects those provisions of the 
Legislature which require certain steps in procedure to be taken 
avithin a certain time. Undoubtedly, the opening and closing of 
tho offices of Courts of Justice ought to be so regulated as not to 
inflict any hardship by excluding parties from access to them at 
the necessary times, but at the same time we think that no one 
has a right to insist that these offices shall never be shut, or if 
they be shut to deduct the period that they are so in any calcu- 
lation of the kind now under consideration. We think that the 


(1) 6 W. Ra 19. - 
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fact of the Courts being shut is only one of the circumstances 
which may be taken into consideration when deciding whether 
there was just and reasonable cause for the delay. 


In this particular case there was, as we have already said, no 
hardship whatever, the defendants having ample time to make 
their application before the offices were closed. 


The result of our opinion is that the review was admitted 
after the ninety days had expired, and that the Principal Sudder 
Ameen was right-in thinking that no just and reasonable cause 
had been shown for the delay within the meaning of section 377, 
and acting on this view we should dismiss this appeal with costs. 
But although only a very few rupees are at stake we have no 
power to close this litigation. As we differ from a decision of 
another Division Bench, it will not be in accordance with the 
practice of the Court for us to express any final opinion, -but we 
must send the question upon which we differ from the other 
Division Bench for the consideration of five Judges. 


The question for the determination of the Full Bench will 
be—whether the period during which the Mofussil Courts are 
closed for the Dassara vacation, and during which an application 
för a review cannot be filed because there is no officer to receive 
the application, ought to be absolutely and invariably excluded 
in calculating the ninety days within which it is directed by 
section 377 of the Code of Civil Procedure that reviews shall 


ordinarilybe filed, n, 


” 


Baboo Ashutosh Dhur for appellant.—In the present case, 
only seventy-eight days, out of the ninety, had expired before 
the holidays. The petitioner was entitled to the further period 
of twelve days which remained to him in order to prepare his 
petition. He could not perform an impossibility and file his 
application when the Court was not open, and there was no officer 
to receive it. When the ninety days within which an application 
for a review of judgment may be filed expire on a Sunday, or 
holiday, or in the middle of a series of holidays, the applicant has 
an absolute right to come on the following Monday, or on the first 
day on which the Court sits after the holiday. He cited, 
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Shahzada Woola Gowhur v. Musst. Shah Rukh Begum (1), ___ 1869 

Gopee Nath Roy v. Gopee Nath Chuttopadhya (2), In re Bae 

Govind Chundra Chuttopadhya (3), In re Koonkoon Sing (4). Beri anni 

Sinkir, 

Baboo Bhowani Charan Dutt for respondents.—The fact of 

the ninety days expiring on a holiday or in the middle of a holiday 

covering more than one day is a matter which, in connection with 

other circumstances in the case, may be taken to be a good cause 

shown, under section 377 of Act VIII. of 1859, why the peti- 

tion for review should be admitted some time after the expiry 

of the ninety days: but it is a matter entirely within the discre- e 

tion of the Judge. He referred to Rajktsto Roy v. Denobundo 

Surmah (5), which was a Full Bench Ruling and an anonymous 

case (6) with reference to the Law of Limitation and to the 

Registration Act XX. of 1866, section 25. . 


Baboo Ashutosh Dhur in reply. 
The following are the judgments of the Full Bench : 


Kenr, J.—The point referred for our determination -is 
whether “ the period during which the Mofussil Courts are closed 
“for the Dassara vacation, and during which an application for 
“review cannot be filed because there is no officer to receive 
“ the application, ought to be absolutely and invariably excluded 
č in calculating the period within which it is directed by section 377 

`e of the Code of Civil Procedure that reviews shall ordinarily 
“ be filed.” I am of opinion that as a matter of right the ap- 
plicant cannot claim to deduct from the ninety days any holiday 
or holidays which may occur within the ninety days, within 
“which under section 377, Act VIII. of 1859; the application 
shall be made. If the ninety days happen to be a holiday and 
the application is filed on the next Court day, then such circum- 
stances would be taken into consideration when the Court has 
to decide whether the applicant has shown just and reasonable 


(1) 6 W.R,, 19. (5) Reference from S. C. C. of Hooghly; ~ 
(2) 2 Wyman, 281. June 14th, 1865. 
(8) 8 Sov., 99. (6) 3 W. Rọ 5. C. C. Ref, 6, note. . 


(4) 8 Sev., 1004. 
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cause for not applying within the period prescribed under sec- 
tion 377. If it should so happen that the Court is closed on the 
ninetieth day and the application is filed the next day, no 
Court exercising a wise discretion would say that such was not 
& just and reasonable cause for not having preferred the appli- 
cation within the limited period. We are not to presume that 
the Courts will exercise the discretion given them by this section 
in an improper and arbitrary manner. The law does not grant 
that the parties are to have any time given them beyond the ninety 
days except upon the just and reasonable ground for the delay 


e being shown to the satisfaction of the Court In this case the 


applicant allowed seventy-eight working days to elapse before 
taking any steps towards making an application to review the 
judgment passed against him. 

It has been said during the course of the argument that the 
law will not compel a person to do an impossibility, and that if 
the Courts are closed on a day on which the ninetieth day allow- 
ed by law falls, the applicant is compelled, by circumstances over 
which he has no control, to file his application after the expiry 
of the time allowed him by law. My reply to this is that under 
section 377 that circumstance is just one of the circumstances 
which may be taken into consideration when the Court decides 
whether the applicant has been able to show just and reasonable 
cause to its satisfaction for not having come in within the limited 
period. 

Lhave very little to add to the judgment of the learned Judges 
by whom this question has been referred to us, I entirely 
concur in the opinion expressed by those learned Judges, and I 
‘regret to find that that opinion is not concurred in by the other 
Judges who form this Bench. 

Peacock, C. J., (Loon, BAYLEY, and Macpuerson, JJ., 
concurring. )—The question which is propounded for the decision 
of the Full Bench is whethér the period during which the Mofussil 
Courts are closed for the Dassara vacation, and during which an 
application for review cannot be filed because there is no officer to 
receive the application, ought to be absolutely and invariably 
excluded in calculating the ninety days within which it is 
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directed by section 377 of the Code of Civil Procedure that 
review shall ordinarily be filed. 


I rather think that the meaning of that question is whether |, 


the whole number of days which fall in the vacation are to be 
excluded in the calculation of the ninety days. If that be the 
meaning it appears to me that the whole number of days ought 
not to be excluded. For instance if fifty days have expired 
before the holidays commence, and six weeks or forty-two days 
are allowed for the holidays, I think that a party ought not to 
have forty days after the expiration of the holidays to prefer his 
appeal or review, on the ground that forty of the ninety days 
fell during the holidays. But I am of opinion that when the 
last day for filing an appeal or review falls on a Sunday, or on 
a holiday on which the Court is closed, whether the holiday 
consists of a single day or of several days, a party has a right 
to file his appeal or review on the day after the holiday, if it 
be only one day, or on the day after the last day of holiday if 
it consists of several days. That I understand has always been 
the practice, and it has been also so held with reference to the 
time for depositing money under the regulation relating to 
mortgages: Abdul Hamed v. Sahaoonnissa Bibi(1), Macpherson 
on Mortgage, 3rd edition, page 222, and the case of Govindo 
Chundra Chuttopadhya (2) and Kookoon Singh (3). To shew 
what various opinions may be entertained when a matter is left 
to the discretion of the Judges, and is not governed by a strict 
rule of law, I need only refer to the present case. 

The Courts were closed from the 27th September to the 29th 
October. Twelve days out of the ninety remained on the 27th 
September. The Judges who have referred this case say, 
c Tt is in our opinion clear that the Moonsiff considered the mere 
“fact that the Courts were closed during part of the time that 
“the ninety days wererunning to be in itself just and reason- 
“ able cause for not having preferred the application within the 
* limited period.” They held that the decision of the Moonsiff 
on the point, whether there was reasonable excuse for not coming 
within the ninety days was a matter of appeal to the High 
Court, and they were not inclined to agree with the Moonsiff 


(1) S. D. A., 1858, 127. (2) 8 Sev., 99. (8) 8 Nev., 100}. 
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1869 in his view of the case. The Moonsiff’s decision was in accord- 
Narayan ance with the practice. The application was filed on the day ` 


sg following that on which the holidays expired, and the Moonsiff 
Pe mean admitted the application. But the learned Judges held that the 


parties had no right to file the application on the day after the 
expiration of the holidays, and considered that the Moonsiff had 
not exercised a sound discretion in admitting the application. 
It appears to me that we must puta reasonable construction 
on the Act; and having reference to the practice which has 
always been adopted under this and similar acts of allowing 
* parties to come in on Monday, when the last day falls ona 
Sunday, and on the expiry of the holidays if the last day 
happens to fall on a holiday, it appears to me that when the last 
day falls on a Sunday or on a holiday, or in the middle of a 
number of days which are holidays, the party ought to. be 
allowed to file his appeal or review on the first day of the sitting 
- of the Court afterwards. 

My honourable colleague has said that every Judge in the 
exercise of a sound discretion would allow an appeal to be pre- \ 
ferred on the first day after a holiday; but we find how the Y 
discretion varies, because we find that the Moonsiff following 
the practice admitted the application for review on the day 
following that-on which the Court re-opened after the holidays, 
and the learned Judges thought that the Moonsiff had exercised 
an unsound discretion and that he ought to have refused the 
application. ` 

The decision of the Subordinate Judge is reversed, and the 

e case is remanded to him to hear the appeal on all the points 
except as to the admission of the review. The respondent will 
pay the costs in the Subordinate Judge’s Court and the costs of 
the appeal to this Court, 
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Kemp, Mr. Justice Macpherson, and Mr. Justice Glover. 
ANONYMOUS CASE.* 
Code of Criminal Procedure, Chapter XV.— Offence punishable with 
more than Six Months’ Imprisonment. 

Offences punishable under the Ponal Code with more than six months’ imprison- 
ment are not triable under Chapter XV. of the Code of Criminal Procedure; and 
consequently do not fall within the provisions of section 271 of that Code. 

Tas was a reference to the Full Bench from a Divisional Bench 
composed of the Chief Justice and Mr. Justice Loch, upon the 
following question :—Is a case of bribery under section 161 of the 
Penal Code triable under Chapter XV. of the Code of Criminal 
Procedure; or do those offences only fall within .the scope of 
that Chapter which are punishable with imprisonment for a 
period not exceeding six months? 

The circumstances under which the question arose are thus 
stated by Mr. Justice Loch in a memorandum dated 26th June 
1869:—The charge is one of inflicting a severe wound on 
the head of the complainant’s mother, and is brought under 
section 325 of the Indian Penal Code. It was however entered 
in the Criminal Statements for the 4th quarter of 1868, under 
heading 35, “ Hurt, other cases, sections 323 an d324,” and was 
disposed of by compromise. 

The Judge in the English Department, on examining the 
quarterly statements, required the Magistrate to explain how 


this case had been admitted to compromise, as the punishment: 


assigned to offences under sections 323 and 324 was imprison- 
ment for a period exceeding six months; and in reply he was 
referred to a case disposed of by a Division Bench of the Court 
of the 1éth January 1866 (Jackson and Guovur, ‘JJ.), 
in which it was held that a case of bribery is triable under 
Chapter XV. of the Code of Procedure, and is therefore with- 
drawable. Chapter XV. of the Criminal Procedure Code is 


t Extract pmas. 1 and 2 of Letter No 26 P, dated the 3rd April 1869, from 
tho Officiating Magistrate to the Sessions Judge of Jossore, under cover of Memo, 
No, 66, dated the 7th April, from Sessions Judge, Jessore. 
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headed “ of cases triable by the Magistrate in which a summons 
on complaint shall ordinarily issue.” Section 257, which is the 
first section in the Chapter, sets forth:— j 


« Whenever-a complaint is made before a Magistrate having 
jurisdiction in the case, that any person has committed or is 
suspected to have committed any offence triable by such Magis- 
trate and punishable under the Indian Penal Code with imprison- 
ment for a period not exceeding six months, it shall be lawful for 
such Magistrate to issue his summons directed to such person ;” 
and section 271 of the same Chapter provides that, “ If a 


complainant, at any time, before a final order is passed in 


any case under this Chapter, shall satisfy the Magistrate that 


‘there are sufficient grounds for permitting him to withdraw his 


-` complaint, the Magistrate may permit such complainant to with- 


.. draw such complaint.” 


It is clear therefore by what is recited in section 257, that 
only those offences which are punishable with imprisonment for 
a period not exceeding six months fall within the scope of this 
Chapter; and that though, according to the schedule annexed to 
the Code of Criminal Procedure, a summons is the first process 
issued in regard to other offences punishable with imprisonment 
for a longer period than six months, they do not fall within 
Chapter XV., -but such process is issued under the provisions of 
Chapter IV., and is permitted in the majority of bailable offences, 
though they do not come under complaints brought under Chapter 
XV. It appears to me therefore that the ruling of the learned 
Judges who passed the decision of 15th January 1866, in the case 
of Government v. Chunder Cumar. Sein (1), is not correct ; for if 
it be, then all cases in which a summons is issued as the first pro- 
cess, whether the punishment for the offence charged be punish- 
able with imprisonment for a period above or below six months, 
would be open to withdrawal under the provisions of section 271, 
which is the only section in the law which treats of withdrawals, 
but limits the privilege to cases coming under Chapter XV. 
of the Criminal Procedure Code. 


() 5 W.R., Cr. Rul, 4. 
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The judgment of the Full Bench was delivered by 


Peacock, C. J., (the other Judges concurring).—We are 
of opinion that offences punishable under the Indian Penal 
Code with imprisonment exceeding six months are not triable 
under Chapter XV. of the Code of Criminal Procedure ; and 
consequently that such cases do not fall within the provisions 
of section 271 of that Code. We do not think that we can 
add anything to what has been stated by Mr. Justice Loch in 
his memorandum dated 26th of June 1869. 


ve 


Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Loch, Mr Tee 
Kemp, Mr. Justice Macpherson, and Mr, Justice Miller. 


CHANDRA NARAYAN GHOSE (Praretier) v. KASI NATH ROY 
* CHOWDHRY anD ormers (DEerexpants.)* 


Act X. of 1859, 8, 27—Regisiry of Transfer of Interest in Land— 
Res adjudicata—Act VIII. of 1859, s. 2, 


Two purchasers of holdings in tho defendant’s zemindari at a sale for arrears of 
revenue applied to the Collector to have the transfer registered in the zemindar’s 
sherishta under Act X of 1859, section 27. Their application was refused ; and then 
they brought a suit in the Civil Court to set aside the Collector’s order and se 
thoir namea. 

‘Held, that proceedings authorized to be taken in the Collector’s Oourt BEM 
section 27, Act X of 1859, are not proceedings in a suit ; and consequently that such 
proceedings are no bar toa suit in the Civil Court under section 2, Act VIIL of 1859- 

Phillip v. Moitro (1), relating to section 25, Act X, of 1859, and Bissumbhur Misser 
v, Gunput Misser (2), relating to section 28, Act X. of 1859, distinguished. 


Baboos Srinath Das and Bangshidhar Sein for appellant. 
Baboo Ashutosh Dhur for respondents. 


Taek facts of this case sufficiently appear in the judgment of 
Glover, J. who, with Mitter, J., referred it to the Full Bench. 


Gover, J.—The plaintiffs in this case sued to have their _ 


names registered in the zemindar’s sherishta in respect of cer- 

* Special Appeals, Nos. 3293 and 3294 of 1868, from a decree of the first Subor- 
dinate Judge of the 24-Pergunnahs, dated the 15th September 1868, affirming a 
decree of the Sudder Ameen of that District, dated the 11th March 1868. 


(1) Caso No. 7 of 1862 ; July lst, 1863, (2) Case No. 1988 of 1861 ; March 18th, 
1863. 
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1869 tain lands purchased by them at an auction sale for arrears of 
Grranpra rent. They had previously applied to the Colector under 
Gnose section 27, Act X. of. 1859, but that -officer had rejected their 
Kass Narn application. The Court of first instance, and afterwards the 
Cnowpary. Subordinate Judge on appeal, decided that the suit was barred 
by section 2, Act VIII. of 1859. A decision of this Court in 
the case of Mohamed Noor Buhsh v. Mohun Chunder Poddar (1), 

has been shewn to us, in which this ruling is laid down. 
We are not however (with all respect for the learned Judges 
who passed that decision) prepared to hold that a proceeding 
e under section 27, Act X. of 1859, held by the Collector bars a 
subsequent suit in the Civil Court. The proceedings under 
section 27 are essentially summary, and I do not understand how 
the ordinary remedy of a Civil Court suit can be taken away 


. r 


except by express legislative enactment. g 

The words of section 27 are permissive, not peremptory, a 
party requiring his name to be registered may apply to the Col- 
lector, not shall apply to the Collector. Moreover, even the 
word shall has been held by this Court in reference to section 25 
of the Act not to limit the jurisdiction. 

If section 27 meant that a party electing to apply to the Col- 
lector for-relief was thereby precluded from any other means of 
establishing his right, I presume that the fact would have been 
clearly stated. Rights cannot be taken away by implication. 

It appears to me therefore that this Civil suit will lie, but as 
this opinion is opposed to that of Loch and Norman JJ., in 
the case above referred to, thisease muat be sent up to the Full 
Bench for an authoritative ruling. 


The opinion of the Full Bench was delivered by 


Pracoog, C. J.—Section 27, Act X. of 1859, directs that 
“ every zemindar or superior tenant is required to admit to re- 
gistry and otherwise give effect to all transfers, when made in 
good faith, and all successions and divisions.” There is therefore 
a direction by an Act of the Legislature to admit to registry, not 
for the benefit of the public but for the benefit of a private 


(1) 6 W. R, Act X. Rul, 67. 
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individual. It appears to me that a breach of that direction of 1869 
the Legislature gives a cause of action to the private individual, Cyaxpra 
who would have a right to sue in the Civil Court unless exclu- Giroa 
sive jurisdiction is given to some other Court, or unless concur- Kasi Naci 
rent jurisdiction to maintain the suit is given to another Court Cnowomry. 
and the party seeks his remedy in such other Court. ` . 
In the present case therefore the question arises whether the 
proceedings taken against the zemindar were proceedings in a 
civil suit for a cause of action. It has been held in the Full 
Bench case, Phillip v.' Moitro (1), to which reference has beer 
made, that an application made to the Collector under sec- . 
tion 25 of the Act is not a suit; and in the Full Bench decision, 
Bissumbhur Misser v. Gunput Misser (2), it was held that pro- 
ceedings under section 28 were a suit. The words in section 28 
are however very different from those in section 25 or section 2%. F 
In section 28 there are the words “every such suit shall be in- 
_ stituted within the period of twelve years from the time when the 
j title of the person claiming the right to assess the land or dis- 
Fi possess the grantee, or of some person claiming under him, first 
) 








accrued,” but those words are not contained in section 25 or in 
section 27. . 

It appears to. me that section 27 falls within the same rule as 
gection 25, and that the proceedings authorized to be taken 
before the Collector under section 27 were not proceedings in a 
suit; consequently that those proceedings were no bar under 
section 2 of Act VIII. of 1859 to this suit. 

These cases will go back to the Court of first instance to be 
tried on the merits. The costs will abide the ultimate decision 
of he suit. i l 


( ) Case No. 7 of 1862; July Ist, 1863. (2) Case No, 1988 of 1861 ; March 18th, 
1863, 
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Before Sir Barnes Peacoth, Et., Chief Justice, Mr. Justice Bayley, Mr. Justice 
Kemp, Mr. Justice Macpherson, and Mr. Justice Glover. 


1869 BEHARI PATAK v. MAHOMED HYAT KHAN.* 


Sept. 13. . P 
A.. D. DUNNE v. HEM CHANDRA CHOWDRY anD ‘noruen.t 


GOVERNMENT v. BEHARI LAI BRAJABASL} 


Recognizance to keep'the Peace— Adjudication upon Reasonable Grounds 
for Apprehension. 
s Held, (Grovm, J. ., dissentiente) the report of a police officer, though it justifles 
the issuing of a summons, is not sufficient ground on which to bind a man over in a 
recognizance to keep the peace. 
The Magistrate must adjudicate on the question whether there is reasonable ground 
for believing that the defendant is likely to commit a breach of the peace, after 
taking evidence in the presence of the person charged, and giving him an opportunity 
to cross-examine the witnesses. 
‘ The onus lies on the person who has obtained the summons to prove that the 
defendant is hkely to commit a bieach of the peace. N 
Tue Judges of the Second Bench (Locs and GLOVER, JJ.,) x 
having been divided on the following question, it has been ` 
referred by Mr. Justice Loch for the opinion of the Full Bench. 
A Divisional Bench (PHear and HoBnousE, JJ.,) decided 
in the case of Narsing Narayan (1), that on the appearance 
.of a party summoned under ‘section 282 of the Code of Criminal 
Procedure to show cause why he should not enter into a bond 
to keep the peace, the Magistrate cannot make the order that 
defendant shall enter into the bond until he has adjudicated 
judicially, upon evidence properly given, that he is satisfied that 
it is necessary for the preservation of the peace to take such bond 


from the defendant. 


* Referred by the Sessions Judge of Gya by his letter No. 192, dated the 25th 
September 1868. 


+ Referred by the Sessions Tndge of Mymensingh by his letter No. 210, dated the 
20th November 1868. 


+ Referred by the Sessions: Judge of Nuddea by his letter No. 11, dated tho 19th 
January 1869. 
(1) 2 B. L. R., A. Cr, 7, Note. 
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ı the case of Maghan Misra v. Chamman Teli (1), decided 1809 
by Loon and GLOVER, JJ., referred to the Court under sec- Berisi 


tio 434, Code of Criminal Procedure, Mr. Justice Loch thought eee 
th: the above course should be followed. Mr. Justice Glover Hxar Kuan, 
he, that it was not incumbent on a Magistrate, on the appear- Dons 
an; | of the person summoned, to adjudicate judicially as to the Hun CHANDRA 


Cuowpary. 
ne ssity for taking security on evidence given before him, ere 


v. 
i B I 
he judgments of the Full Bench were as follows: BRAvABASL. 


LOVER, J.—This reference involves the consideration of two ‘è 
soy ‘what different questions. 
he first (referred by Loca, J.) is, “ whether when a party is 
“4 ‘omoned to show cause under section 282, Code of Criminal 
*“ ¥ ocedure, why he should not be called upon to enter into ° 
« | :ognizances to keep the peace, the Magistrate can make 
F‘ ı order directing him to enter into the bond, until he has 
“a judicated judicially upon evidence properly given, that he is 
ea isfied that it is necessary for the preservation of the peace 
“take such bond.” 
' he second (referred by Jackson and Marxsy, JJ.,) ia 
“. iether when a Magistrate has issued a summons upon cre- 
le information under section 282, calling upon a party to 
“ >w cause why he should not be required to enter into a 
ad to keep the peace, he may, upon the party appearing and 
« ' ling to satisfy the Magistrate that there was no occasion to 
id him over, without taking further evitlence, act upon his 
« evious information and make an order under section 288.” 
am of opinion (an opinion come to with much diffidence, for 
t I understand, opposed to that of my honorable, colleagues) 
i the Magistrate can make such an order, that is that he can call 
E n a defendant to enter into a bond to keep the peace, without 
'i yrding evidence in support of the charge in the defendant’s 
-~ sence. I do not contend that the Magistrate need not « adju- 
ee judicially,” nor does my opinion in the case of Tarinikant 
Lahori (2), an opinion the propriety of which is called in ques 
tion by this reference, go to that length; on the contrary, 1 ° 


a 
a 


a 
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(1) 2B. L R., A. Cr, 7. (2) 8 W. Ry 79. 
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1869 think, that the Magistrefe’s action would in all cases amount 
Drast substantially to a judicial adjudication, even though no evidence 


v. were recorded by him at the time of coming to such adjudication. 
MAHOMED 


Hrar Kaan. He would adjudicate, that is on the “ credible information,” on 


Dose the strength of which he had already summoned the defendant 


uw Canora to show cause. 


c ; 54 
sore‘ T-understand Chapter XVIII. of the Code of Criminal Proce- 
GOVERNMENT P : . : 
Saa dure to give Magistrates exceptional powers for exceptional pur- 
BHARI 


Brasapasi. poses—purposes requiring, from their very nature, to be carried 
out promptly without the delays that accompany the ordinary 
forms of procedure, and on this ground to sanction some departure 
from the ordinary rules of evidence; and I can find nothing in 
this Chapter either directly or by implication that makes it 
incumbent on a Magistrate to record the evidence on which he 

` intends to proceed in the presence of the party accused, or to do 
more than state the grounds on which the accused has been sum- 
moned, and to declare judicially that these grounds are sufficient to 
put the accused on his defence. The defendant already knows 
the case he has to answer, for the summons under section 283 
would have set forth the substance of the credible information 
on which the Magistrate was prepared to act. 

Section 282 says, “ whenever a Magistrate shall receive cre- 
« dible information that any person is likely to commit a 
“ breach of the peace, he may summon that person to show 
“cause why he should not be required to enter into a bond to 
“keep the peace;” that is the accused is not summoned 
until the Magistrate has come to an “ ex parte” decision on “ cre- 
dible information” that he is a person who ought to be put 
upon his defence, and to show cause why he should not enter 
into recognizances. The “onus” appears to be laid wholly 
upon him. The Magistrate is uot to show cause why he has 
summoned him, but the defendant is to show cause why he 
should not be declared a person likely to commit a breach of 
the peace. 

I cannot find any section in Chapter XVIII. which directs a 
Magistrate to take evidence in the usual way in support of the 

: information when disposing of charges of this description. Sec- 

tion 287 no doubt supposes a case where the Magistrate shall 
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not be satisfied that there is occasion,to bind „over a defendant, 1869 
but I understand this to refer to the whole proceedings and not Benasr 


only to evidence supposed to have been taken on the part of me eae 
the Crown. I understand it to apply to cases where the credi- Har Kuan. 
ble information on which the Magistrate acted has been inva- Done 
lidated by the accused showing that it is not so credible as it Hine Guana 
“at first appeared, or where it had been directly rebutted by 
evidence still more credible. 
Bawact Lau 
In support of my view I would instance the case of a party, Brasanast 
the period of whose security bond has been extended under 
section 290. It seems to me clear that in such a case at least the -© 
accused is ordered to give security for such further period as 
the Court of Session thinks fit (not exceeding one year) without 
being allowed to have a voice in the matter; and yet it might 
very well be that the accused might, during the first year for ° 
which security had been taken have seen the folly of his ways 
and have determined to keep the peace for the future; but in 
such a case the Magistrate first, and the Sessions Judge after- 
wards, act not upon evidence (unless they choose to take it) but 
simply upon their own impressions not even supported by “ cre- 
dible information” that a further security bond is necessary, 
and the accused has to give that bond or go to jail, He is not 
called upon to show cause, nor is he given any opportunity of 
howing that the Magistrate’s “impressions” were erroneous. 
ow, if a party called upon to show cause under section 282 is 
entitled to have the evidence on which the Magistrate proposes 
‘to act recorded before him, why should not the party under 
section 290 have the same privilege? and yet it is clear that 
he has not, 
Again, if no security bond can be taken without evidence 
for the Crown being recorded in the presence of the party 
summoned, what would be the procedure in cases where the 
information on which the Magistrate acts consists of the report 
of a Sub-Magistrate or of a Police Officer, both of which 
reports have been declared by this Court to be “ credible 
information” under the section. Is the Police Officer to be 
summoned to swear to the truth of his report, and would the . 
accused have the right to insist upon all the persons through 
7—B 
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whom the Police Officer derived his information being sent for 
and their evidence recorded before him. The Police Officer 
might be and frequently would be 50 miles away, and whilst he 
and the witnesses were coming, the breach of the peace might 
take place. Must the Sub-Magistrate’s report also be supported 
by independent testimony? and must that Officer prove by 
witnesses the way in which he got his information ? 3 

Suppose again, a not unfrequent case, the case where a 
Magistrate derives his “credible information” from his own 
sense of sight. He sees himself circumstances which give him 
an assured -impression that such and such a person is likely to 
commit a breach of the peace; is he to give evidence of his 
belief ? 

Another reason, though I admit a slight one, for supposing 
that the recording of evidence is not. necessary under Chap- 


ter XVIII. is to be found in the wording of section 307, which , 
says that any evidence taken under Chapter XVIII. is to be, 


recorded in the usual way (section 267). The word “ any” seems: 


to suppose cases under that Chapter, where there would be no \ 


evidence recorded at all. 

I admit that if the opinion I have expressed above be cor- 
rect, a Magistrate under this Section would act without the 
observance of the ordinary procedure, but his powers under 


Chapter XVIII. have always seemed to me to be purposely ` 


exceptional, and after all they do not involve a very great relaxa- 
tion of the rules of evidence. 

I think that both questions submitted to the Full Bench 
should be answered in the affirmative. í 


PracocK, C J. (BAYLEY, Kemr, and MAOPHERSON, Jd., 
eoncurring).—It appears to me that substantially there is only 
one question before us, viz., whether when a Magistrate 
has issued a summons upon credible information under 
section 282, calling upon a party to shew cause why he should 
not be required to enter into a bond to keep the peace, he may, 
upon the party’s appearing and failing to satisfy him that there 
was no occasion to bind him over, act upon his previous informa- 
tion, and make-an order under section 288 without taking fur- 
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ther evidence. That is the questior! which is propounded by 
L. S. Jackson and Markby, JJ. The question raised by Loch 
and Glover, JJ., appears to me to involve the same point. It 
has been decided by a Division Bench, consisting of Phear: and 
Hobhouse, JJ., that a Magistrate cannot order a defendant to 
enter into such a bond until he has adjudicated judicially upon 
evidence properly taken before him. Loch, J., in the case re- 
ferred by him and Glover, J., thought that the decision of Phear 
and Hobhouse, JJ., was correct. Glover, J., however was of a 
contrary opinion. No precise question‘has been referred to us 
by Loch and Glover, JJ., and the only question which it 
appears to me we have to answer is that which I have 
stated. That question I thivk must be answered in the nega- 
tive. Section 282 enacts that “it shall be lawful for the 
c: Magistrate of the district or other Officer exercising the powers 
“of a Magistrate, whenever he shall receive credible information 
“ that any person, whether a European British subject or not, 
“is likely to commit a breach of the peace, or to do any 
“ act that may probably occasion a breach of the peace, to sum- 
« mon such person to attend at a time and place mentioned in 
“the summons, to show cause why he should not be required to 
* enter into a bond to keep the peace with or without sureties as 
“such Magistrate shall think fit.” I understand my honorable 
colleague Glover, J., to say that a report of a Police Officer 
would be sufficient credible information to authorize a Magis- 
trate to call on a person to show cause why he should not 
enter into a security bond. The question is not whether that 
would be sufficient information to justify the Magistrate in call- 
ing upon the person to show cause, but whether it would be 


‘sufficient without further evidence to justify the Magistrate in 


adjudicating upon the case and ordering the party to give security. 

Section 285 points out what is to be done if the person sum- 
moned to show cause does not attend. It enables the Magistrate 
to issue a warrant for such person’s arrest; and it further pro- 
vides that if it appears to a Magistrate “upon the report of a 
* Police Officer, or upon other credible information” (the sub- 
stance of which report or information must be recorded) “ that 
e there is just reason to fear the commission of a breach of the 
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« 


i 1969“ peace, which may probably be prevented by the immediate 
Bemart  “ arrest of any person, it shall be lawful for the Magistrate at 
Masine “OY time to issue a warrant for the arrest of such person.” 
Hyar Kuan. Section 287 provides that “if upon the appearance of the per- 
Durxz son or Of his agent, if he is permitted to appear by agent, the 
Hes Craxpra “ Magistrate shall not be satisfied that there is occasion to bind 


gen ** such person to keep the peace, he shall direct his discharge.” 
md Now it appears to me that the meaning of this act was that, 
Benar LAL ` 


Brasasas, When the person summoned appears, the Magistrate is to pro- 
ceed judicially, and that he is not to be satisfied without evidence 
° that there is occasion to bind him over. He is not to take the 
report of a Police Officer upon which he may have issued the 
summons as evidence when he adjudicates upon the case. If no 
evidence is given upon the subject when the person summoned 
° appears, the Magistrate cannot under section 287 be judicially 
satisfied that there is occasion to bind him over, but is bound to 
order his discharge. 

My honorable colleague Glover, J., has put the case of a 

-Magistrate having issued a summons on the report of a 
Police Officer, and he says that the Police Officer may be 50 
miles away when the case comes on. But it would be contrary, 
to every principle of natural justice to adjudicate and order a 
man to enter into a bond to keep the peace on the mere report 
of a Police Officer, who, when the case comes on to be adjudi- 
cated, is 50 miles away and cannot be cross-examined by the 
party called on to give the security. 

It is not always sufficient for the person summoned to enter 
into his own recognizance; but he is bound if the Magistrate 
requires him to find sureties, and if he disobeys the order of 
the Magistrate, he may, be committed to jail and may be de- 
tained there in custody for a year, unless in the meantime he 
complies with the order. Thus according to my honorable col- 
league’s view of the case, a European or other person may be 
called on to give a bond to keep the peace and to find sureties 
upon the mere report of a Police Officer without any further 
evidence, although the Police Officer on whose report the sum- 

° mons to show cause was issued may be 50 miles away. If that 
view is correct a Magistrate may act upon a report made behind 
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the back of the accused by a person who fails to come forward 
and submit himself for cross-examination. A person may not 
always be able to find security. The sureties, if they become 
bound, or if their bonds are forfeited, are liable to be sent to 
the civil jail for 6 months, unless they pay the amount,” 

It appears to me that before a person can be called on to give 
a bond to keep the peace, the Magistrate must adjudicate on the 
question as to whether there is reasonable ground for believing 
that he is likely to commita breach of the peace; and that he 
must adjudicate on that point, in the way in which he must 
adjudicate in all other cases, after taking evidence in the pre- 


=xgence of the person charged and giving him an opportunity to 


/ 


cross-examine the witnesses. It appears to me that it would be 
most unreasonable to suppose that the Legislature could have 
intended to allow a man to be sent to jail for a year for not find- 
ing sureties, merely on the report of a Police Officer. If sent 
to jail for one year for not finding sureties, he may be kept in 
jail for a further year after the Magistrate has submitted a report 
to the Sessions Judge. 

My honorable colleague has referred to section 307, which says 
that “ any evidence taken under chapter X VIII or this chapter 
shall be taken in the manner prescribed by section 267, subject 
to the provision contained in section 268 of this Act.” My 
honorable colleague seems to think that an argument may be 
adduced from this section, in which the words “ any evidence” 
are used, to show that the Legislature intended that the Magis- 
trate might, if he pleases, act without any evidence in cases 
falling within chapter X VIII or XIX; but when we come to look 
at those sections, I think itis very clear what was intended. Un- 
der section 265 “if the accused person” (that is, on a trial of an 
offence) “ admit the truth of the complaint, and show no sufficient 
cause why he should not be convicted, the Magistrate may convict 
him accordingly.” Soin a case under chapter X VIII, if the party 
accused comes in and admits that he is going to commit a breach 
of the peace, and so admits the charge, there would be no 
necessity for calling for evidence. Itappears to me that the 
Legislature never could have intended that a man should be 
imprisoned for a year, and probably for two years, simply on the 


8—B 


53 
1869 
BEHARI 
PATAOE 
v. 


MAHOMED 
Hrar Kuan, 
Dpxng. 


v, 
CHANDRA 


E 
CHOWDHRY. 


Soreang 


Birnin LAL 
BBAJABASI. 


15 Bell 


54 HIGH COURT OF JUDICATURE, CALOUTTA [B.L.R. 


1868 reportof a Police Officer, who may be absent when the man 
Bemart appears to answer the summons. 

oa ae The question as propounded by L. S. J citi and Mark- 

Praa by, JJ. may possibly raise the question as to whether the 

onus is upon the person called on to show cause, or upon the 

Han Gaon person who calls upon him to show cause to enter into a bond to 


SORE ARES } keep the peace. It is quite clear that the onus lies on the person 


Bemart LAL who calls upon the party to show cause to prove the affirmative. 

“Section 287 says that “if on the appearance of the person, the 
Magistrate shall not be satisfied that there is occasion to bind 

° him to keep the peace, he shall direct his discharge.” What is the 
meaning of the words “if the Magistrate shall not be satisfied?” 
The meaning is, if he shall not be satisfied by evidence given in 
the ordinary way. He is not to be satisfied by any idle gossip 
which he may have heard, nor by the mere report of a Police 
Officer, but by evidence taken judicially before him in the presence 
of the person summoned, who must have an opportunity given him 
of cross-examining the witnesses adduced by those on whose { 
complaint the charge against him is brought forward. a 


are 


Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Loch, 
Mr. Justice Kemp, Mr. Justice Macpherson, and Mr. Justice Mitter. 


1869 FULLI BIBI (Prante) v. BASSIRUDI MIDHA (Duexnpanr).* 


Sept. 7. 
ASRI T Bond—Recital in Bond that the consideration had been received- 
Evidence— Onus Probandi. 


The plaintiff sued on a bond, which recited that the defendant had received 
the consideration mentioned in the bond, Held that the onus was on the defendant 
to show that the recitals in the bond were not correct. 

Tux two following cases were heard together by a Full 
Bench :— 

The one, which was referred by the Judge of the Small Cause 
Court of Jessore, was as follows :— 

“In this case the defendant admits the execution of the bond, 
but avers that, out of the sum covered by it, he only received 


* References by the Judges of the Small Canse Court of Jessore and District 
° Judge of Hooghly, dated the 29th December 1869 and the 26th April 1869 
` respectively. 
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rupees 3, and the question arises upon whom the onus of proving 1869 
the consideration, to the extent of the sum not admitted by the Fort: Bux 
defendant, rests. Basareopr 
“ According tothe ruling in Weston v. Chaundraney (1), it was 
held that Bengal bonds are simple contracts, and not specialties, 
and there appear to be conflicting rulings of the High Court, 
with regard to the party, upon whom the onus of proving thè 
consideration, or want of consideration, when pleaded in a bond 
suit, rests. I think the point depends in some measure upon the 
form of the pleadings. 
«In the present case the plaintiff merely denied the defendant’s e 
allegation that he had not received the sum of rupees 3; 
and according to the rulings in Jugut Chunder Chowdhry v. 
Bhugwan Chunder Futthedar (2), Kishendyal Singh v. 
Monohur Lall Mohunt (3) Siva Ram Mayar v. Samu ° 
Aiyar (4), Chowdry Deby Persad v. Chowdry Dowlut Sing (5), 
Rada Nath Banerjee v. Jodoo Nath Singh (6), Sirmundul 
` Dass v. Chowdree Dyalnarain Sing (7), Kirpanund Shaka v. 
/ Gobra Gunesh (8), Muthoormohun Dass v. Chowdree Bydnath 
i Dass Mohpater (9), Burford v. Raja Rajendranarain Roy (10), 
Inayet Alee Khan v. Mussamut Mowla Buksh (11), Gourbuksh 
Sahoo v. Maharajah Shumboonath Singh (12), Sheikh Ughooree v. 
Sheikh Wahid Alee (13) Ramdyal Misser v. Mussamut Hurru- 
moyee Koonwur (14), Sheikh Nuzuf Ali v. Baboo Bolukulall 
Mohageer (16), Sheikh Walee Mahomed v. Sheikh Kumur 
Ali (16), and Mantklal Baboo v. Ram Das Mazumdar (17), 
I threw the onus of proving payment of the consideration, to 
the extent of the sum not admitted, on the defendant; but as 
those rulings are opposed to the following rulings, viz., Baboo 


(1) Morton’s Notes of Oases, 281. (10) 8. D. A. (1858), 55, 
(2) Marsh., 27. (11) Zb., 812. 

(8) 2 Hay’s Rep., 381. (12) Tb., 1821. 

(4) 1 Mad. H. C., 447. (18) 8. D. A. (1859), 113. 
(5) 8 Moore’s L A., 847. (14) Jb., 1251. 

(6) 7 W. R., 441. (16) 8. D. A. (1860), 419. 
(7) S. D. A. (1857) 925. (16) 7 W. R., 428, 

(8) Ib., 1114. (17) 1 B. L, B, A. C, 92, 


(9) S. D. A, (1858), 41 ; 8. C., on review, 
Ib., 1287. 
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1889 Ghan Sam Singh v. Chukowree Singh (1), Tehkaet Roop 
Fou Ber Mungul Singh v. Anund Roy (2), and Mussamut Jhaloo v. 
Bassraupe Sheikh Furzund Ali (3), I beg to solicit the opinion of the 
High Court as to whether I was right in throwing the onus 
on the defendant.” 
“ The bond was in the following terms :— 
“ To the High in Dignity Srijut Baddan Bibi. 
“I, Sri Bassirndi Midha, of Khurky, do execute this bond 
“ for money borrowed, to the effect following :—I have borrowed 
“ and received from you the sum of Company’s rupees twenty-one 
© “only, on which I shall pay interest at the rate of a half anna 
s (per rupee). I shall repay the whole amount with interest in the 
~ month of Falgun of the current year in one sum. Should I 
“be unable to liquidate it by one payment, then whatever sums 
. “of money will be paid by me from time to time shall be caused 
*‘to be endorsed on the back of this bond. Besides payments en- 
“ dorsed on the back of the bond, I shall plead none. On these: 
“terms, I, receiving the whole amount of the money from hand 
“ to hand in cash, give this bond in writing.” 

The other case which was of the Small Cause Court class, 
and had been tried by a Moonsiff of the district, was referred in 
the following terms by the District Judge of Hooghly :— 

“In this case the plaintiff sues to recover money lent upon a 
bond, alleging that the defendants and another person borrowed 
from him rupees 100, and executed the bond in his favor; and 
that one of the debtors has paid his share of the loan, and 
the plaintiff now sues to recover the balance from the defendants. 

“The defendants admit the execution of the bond, but deny 
that any consideration has passed; they further allege that the 
bond was of the nature of an indemnity bond, The lower 
Court, laying the burden of proof on the plaintiff, has found that 
he has been unable to prove the passing of consideration, and 
has dismissed the case. 

Tt is urged on appeal that the lower Court ought to have 
decreed the claim in plaintiff's favor, inasmuch as defendants 
admitted the execution of the bond; and that as they took 
the special plea that no consideration had passed, the onus pro-. 


() W. R. (1864), 197. (2) 8 WLR, 111. «= (8) 6 W. R., 203, 
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bandi lay upon them. Both parties have cited precedents of 
the High Court in support of their respective arguments; and 
in consequence of the conflicting rulings have applied under 
section 22 of Act XI of 1865, that the question of law upon 
which party the burden of proof lies may be referred to the 
High Court for its decision. 


“Tn support of the plaintiffs case, Maniklal Baboo v. Ram Das 
Mozumdar (1), Rughoonath Doss v. Luchmee Narain Singh (2), 
Juggut Chunder Chowdhry v. Bhugwan Chunder Futtehdar (3), 
and Kasheenath Chatterjee v. Chundy Churn Banerjee (4) were 
cited. 
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1869 


“Fou Ber 
v. 


Bassrrupi 
Mirona, 


“In support.of defendant’s plea, Khajeh Talib Alee Khan v. ` ` 


Raja Sahib Perhlad Sein (5), Mussamut Jhaloo v. Sheikh Fur- 
zund Ali (6), Tekaet Roop Mungul v. Anund Roy (7), and 
Ghansam Singh v. Chukowree Singh (8) were cited.” 


The judgment of the Full Bench was delivered by 


Peacock, C. J.—In these two cases the defendants admit in 
the bonds that they received the consideration. Those admis- 
sions are evidence against them, though not conclusive. If they 
dispute the consideration, the onus lies upon them to show that the 
recitals in the bonds which they have executed are not correct. 
This has been substantially decided in the Privy Council, in 
Chowdhry Deby Persad v. Chowdhry Dowlut Sing (9); see also 
the case of Saheb Perhlad Singh v. Baboo Budhoo Singh (10). 
The cases will be sent back to the Judges who submitted them 
to this Court respectively, with this expression of the Court’s 
opinion. 

(1) 1 B. D. R, A. C, 92. (6) 5 W. Ru 203. 


(2) 10 W. R, 407. (7) 3 W. Ba 111. 
(3) Marsh., 27. (8) W. R. (1864), 197. 


(4) Case No. 870 of 1865, Feb. 5th, 1866. (9) 3 Moore’s I. A., 347. 
(5) S. D. A. (1853), 25. (10) 2 B. L. R., P. O p111. 
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Before Sir Barnes Peacock, Kt., Chief Justice, Mr: Justice Loch, Mr. Justice 
Kemp, Mr. Justice Macpherson, and Mr. Justice Milter. 


AKHOY SANKAR CHUCKERBUTTY (Durenpant) v. RAJA INDRA 
BHUSAN DEB ROY (Puaurrirr.)* 


Suit for a Kabuliat—Enhancement of Rent—Act X of 1859, ss. 4, 18. 


In order to entitle a Jandlord to sue for a kabuliat, he must tender a patta. 

A suit for enhancement of rent cannot be supported without there has been a pre- 
vions service of notice under Act X of 1859, section 13. 

Tums suit was brought in the Court of the Deputy Collector 
of the district of Jessore. 

It was stated in the plaint that in the village of Magoorah, 
within the plaintiff's zemindari, an unsettled holding at a rent of 
rupees 26 was recorded as being in the defendant’s occupancy ; 
but that the defendant was in occupation of 48 bigas 19 katas 
of land under cover of the above holding, and consequently held > 
a considerable quantity of land at an inadequate rent. Plaintiff . 
instituted this suit to obtain a kabuliat from the defendant at a 


rent of rupees 79-4, alleging that the amount was calculated at 


the prevailing rate of rent paid for adjacent lands of a similar 
description throughout the pergunna, No notice was served as 
required by section 13, Act X of 1859 before the institution 
of the suit; nor did the plaint state from what date the kabuliat 
asked for should commence; but no objection appeared to have been 
raised on these points before the Deputy Collector. The defend- 
ant urged that, within the village mentioned by the plaintiff, he 
had a permanent maurasi holding at a rent of rupees 26; that he 
had paid the rent thereof at a uniform rate for a period of more 
than 20 years ; that it was therefore not capable of enhancement ; 
that the amount of land so held by him was only 41bigas 2 katas ; 
and that the rate of rent paid for adjacent lands was rupee 1 per 
biga for homestead, and 8 annas per biga for mattan or mea- 
dow lands. 

* Special Appeal, No. 1522 of 1868, from a decree of the Officiating Additional 


Judge of Jessore, dated the 80th March 1868, reversing a decree of the Deputy 
Collector of that district, dated the 81st December 1866. 
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The Deputy Collector fixed the issues, and in his decision,dated 1869 
31st December 1866, found that the defendant’s holding was Arnor SAn: 
recorded in the name of one Brajakishor Roy, who had died 26 ERBUTTY 
or 26 years previously, at an age variously stated at from 70 to Rasa “Inpa 
72 years; that it was therefore “ not improbable that Brajakishor "Roy. ae 
“ Roy had become of age before the time of the decennial 
* settlement, and acquired the holding in question at that time” ; 
that certain dakhilas produced by the defendant for the years 
1265, 1266, 1267 (A. D. 1852, 1853, 1854,) were authentic and 
genuine ; and generally on the evidence that the defendant had 
paid rent for his holding for 20 years at a uniform rate of 
rupees 26, and that he was therefore entitled to the benefit of -° 


section 4 of Act X of 1859. He dismissed plaintiff's suit. 
The Officiating Judge of Jessore reversed this decision on the Š 


ground that the defendant had not proved that he had paid rent 
at a uniform rate for 20 years. 


The defendant then appealed to the High Court on the 


' following grounds:— 


First.—That the suit for a kabuliat will-not lie, as there was 
no previous tender of a patta, as required by section 9, Act X 
of 1859. 


Second,—That plaintiff has failed to mention in his plaint the 
period for which he demands the kabuliat. 

Third.—That no notice was served as required by section 13, 
Act X of 1859. 

Fourth.—That the lower Court was wrong in holding that a 
uniform payment of rent for 20 years was necessary under 
Act X of 1859; for the law only requires the tenant to prove 


that the rate of rent has not been changed for the last 20 years, 
which had been proved; and 


Fifth, generally on the merits. 


In support of these grotinds, the following cases were cited, 
Gobind Lall Seal v. Kinoo Koyal (1), Umbica Churn Pottro 
v. Boidanauth Pottro (2), Pertab Chunder Banerjee v. Philip- 


(1) Marsh., 400. (2) 1 W. R., 81. 
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pee (1), Troyluckhonath Chowdry v. Kuleema Bibee (2), Golam 
Mahomed v. Asmutt Alee Khan Chowdhry (3), Gobind Chunder 
Addy v. Musst. Auloo Beebee (4), Thakooranee Dossee v. Bish- 
eshur Mookerjee (5), Anundloll Chowdry v. James Hills (6), 
Doorga Persad Dass Chowdry vw. Kalee Kinkur Roy (7), Mun- 
soor Ali v. Bunoo -Singh (8), Modhoo Soodun Chowdry v. Ram 
Mohun Ghur (9), and a decision of the Sudder Court at Agra, 
dated March 31st, 1863, cited in Irvine’s Rent Digest, 149. 


The Court (Loon and MITTER, JJ.,) held that the second 
point taken in appeal was disposed of by the Full Bench Ruling 
in Golam Mohammed v. Asmut Alee Khan Chowdhry (5). As to 


` the fourth and fifth grounds of appeal, the learned Judges said :— 


“We think on the fourth objection that the Judge is wrong. 
«“ The law does not, as supposed by the Judge, require the ryot 
“to prove uniform payment of rent for 20 years, but (see sec- 
‘tion 4, Act X of 1859) to prove that the rent at which the 
“land is held has not been changed for a period of 20 years.” 
“ With regard to the fifth ground taken in special appeal, we 
“think the grounds assigned by the Judge for rejecting the 
e dakhilas to be quite insufficient, particularly when they had 
“been attested by the person who gave them, to whose evidence 
“the Judge took no exception. We forbear to pass any final 
“order in this case, till the result of the reference to the Hull 
« Bench is known.” 


But as to the first and third grounds of appeal, the learned 
Judges considering that the decisions quoted were conflicting, re- 
ferred the following questions for the opinion of a Full Bench:— 


1. Whether the tender of a patta is necessary before the 
landlord can bring a suit for a kabuliat, &c. 


2. Whether a suit for a kabuliat at enhanced rates, without 
previous service of notice, can lie. 


(1) 2 W. R., Act X Rul, 56. (5) Case No. 2064 ; June 19th, 1865. 


(3) 2 W. R., Act X Rul., 96. (6) 4 W. R, Act X Rul., 33. 
(3) Case No. 1176 of 1867; March (7) 5 W.R., Act X Rul., 88. 
19th, 1868. (8)7 W. R, 282. 


(4) 1 W. R., 49. (9) 8 W. B., 473. 
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Baboos Girija Sankar Mazumdar and Bungsi Dhur Sen for 1869 
appellant. eee 
Baboos Mati Lal Mookerjee and Iswar Chandra Chucherbutty eae 

Raga INDRA 
for respondent. Bosan Dep 


a 


The judgment of the Full Bench was delivered by = 

Pxacock, C. J.—I see no reason to change the opinion which 
I expressed in the Full Bench decision in Thahkooranee Dossee v. 
Bisheshur Mookerjee (1), that a land-holder cannot sue fora 
kabuliat at an enhanced rate of rent, without giving the notice 
required by section 13 of Act X of 1859. At the time of the ° 
Full Bench decision in Golam Mahomed v. Asmut Alee “Khan 
Chowdhry (2), I certainly thought that I was in a minority 
in the Full Bench decision in Thakooranee Dossee v. Bisheshur 
Mookerjee (1), the first Full Bench decision to which I have 
referred. Ihave no doubt I was misled by the marginal note (3) 
in that case in which it was said that “a suit for a kabuliat may 
“ be brought without notice of enhancement (Psacoox, C. J. 
“and Norman, J. dissenting); but in such a suit brought without 
“notice, the kabuliat cannot be decreed, except to commence 
“ with the year following that in which the decree is given.” 
According to my recollection at the time, I thought that that 
marginal note was correct; but it appears now that there was 
not a majority of the Judges of the Full Bench in favor of 
that position; many of the Judges did not express any opinion 
on that point, and it did not arise in the case. In the Full 
Bench decision in Ram Kanth Chowdhry v. Bhoobun Mohun 
Biswas (4), it was not held that a suit for a kabuliat at an 
enhanced rent would lie without notice, but merely that a suit 
for a kabuliat would lie without notice under section 13, Act X 
of 1859. I cannot add much to what I said in the first Full 
Bench case to which I have referred; but it is clear, as shewn 
by Mr. Justice Norman, that, if the commencement of the action 
for a kabuliat at an enhafced rate of rent is tantamount to a 
notice under section 13, the commencement of the action creates 


(1) Case No. 2064 of 1864; June 19th, 1865. 
(2) Case No. 1175 of 1867; March 19th, 1868. 
(8) 3 W. R. Act X. Rul, 29. 

(4) Case No. 2216 of 1862; July 7th, 1864. 
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a cause of action, which did not exist at the time when the suit 
was commenced; whereas a cause of action must accrue before a 
suit can be commenced upon it. 


Again, if a notice of enhancement be given under section 13, 
six months before the month of Cheit, that notice can merely 
lie to enhance the rents of the ensuing year. If such notice 
were given, no suit could be commenced before the ensuing year 
for enhanced rates for that year, and the ryot under section 19, 
knowing that his landlord intended to enhance his rent, might, 
in or before the month of Cheit after the notice, relinquish the 
land in respect of which the rent was sought to be enhanced. 
Bat if the.suit to enhance is tantamount to a notice, it must be 
commenced in or before the month of Cheit, in order to enhance 
the rent of the succeeding year; and if commenced six months 
before the end of Cheit, all the expenses of the suit might be 
incurred before the end of Cheit, and the whole expenses of 


the suit, and the vexation attending upon it, would be unneces- 4 


sarily incurred, if the tenant in the month of Cheit should give 
notice of his intention to relinquish the land. 


I think it was urged in the course of the argument that, if the 
suit was brought before the month of Cheit, the tenant would 
not be allowed to relinquish. But if that contention is correct, 
it shows that the commencement of the suit would deprive the 
ryot of the right to avail himself of the provisions of section 19 
of the Act. It appears to me to be quite clear that a suit to 
enhance is not tantamount to a notice given before the com- 
mencement of the suit. 


» 


As to the other point, it appears to me that a suit cannot be 
brought to compel the tenant to execute a kabuliat, unless the 
landlord has tendered a patta to him, such as he was entitled to 
receive. Whether after the expiration of the notice to enhance, 
a suit could be-commenced to declare what were the fair and 
reasonable rents, and that the tenant Would be bound to execute 
a kabuliat at those rents upon the landlords executing or tender- 
ing him a patta, is a matter on which it is not necessary for me 
to express any opinion. It was Btated in argument that there 
is a case to that effect decided in the Agra Court We have 
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not seen the report itself, but merely an abstract of it cited 
from a text-book (1). 

The first question must be answered in the affirmative, that 
in order to entitle a landlord to sue for a kabuliat, he must 
tender a patta; and as to the second question, we hold that a suit 
for a kabuliat at an enhanced rate of rent cannot be supported, 
without a previous notice under section 13, Act X of 1859. 

The decision of the lower Appellate Court will be reversed 
with the costs of this appeal, and the costs in the lower 
Appellate Court. 


Bofore Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Norman, Mr. Jus- 
tice Kemp, Mr. Justice Macpherson, and Mr. Justee Miter. 


SRI RAMMANIK anp anoroer (Durenpants) v. TINCOWRI RAT 
(Puantrer).* 


Attachment before Judgment—Atlachment in Execution of Decree—Priorily of 
Aitachment— Act VIII. of 1859, ss. 89 & 270. 


pi Where the decree-holders in two different guits, against the same defendant, 


attached the property of the judgment-debtor in execution at one and the same timo, 
held, (Noman, . J., dissenting) that they were entitled to be paid rateably.ont of the 
proceeds of sale, notwithstanding that the property had been attached by the decree- 
holder in one suit before judgment. 


THIS suit was brought under the following circumstances. 

On the 27th June 1866, the plaintiff Tincowri Rai instituted a 
suit against one Bismolla Khanum, and on the 27th August 1866 
obtained an attachment before judgment over his property. 

On the 29th June 1866, the defendants, Rammanik Rai and 
Ramsebuk Rai, also instituted a suit against the same person. 
Both suits were tried together, and both the plaintiff and defend- 
ants obtained decrees against Bismolla Khanum on the same 
day, namely, the 5th October 1866, The said property of 
Bismolla was attached in execution of both the decrees, 

Process of execution was entrusted by order of the Court to the 
same officer, and the executions were completed simultaneously. 


(1) March 31st, 1868 ; cited in Irvine’s Rent Digest, 149. 


* Reghlar Appeal, No, 206 of 1868, from a decree of the Judge of 24-Pergun- 
nag, dated the 19th of Angust 1868. 
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The property was sold, and the proceeds of the sale in execution, 


SUE Oras so far as they could go, were paid to the plaintiff and defend- 
Tmcowr: Rat. ants rateably. The plaintiff now sued to make the defendants 


refund so much as would completely satisfy his deeree against 
Bismolla Khanum, on the ground that he had first attached 
the property, and was therefore entitled to priority over the 
defendants, under section 270 of Act VIII of 1859. The 
lower Court held, upon the authority of Raj Chunder Roy v. 
Issur Chunder Roy (1), and Gamble v. Bholagir (2), that the 
plaintiff was entitled to priority, and gave him a decree 
accordingly. i 

The defendants now appealed to the High Court. 

The appeal was heard on the 16th April 1869 by Loom and 
MIıTTER, JJ., who referred the following questions for the opi- 
nion of a Full Bench. 

1st.— Whether a creditor, who has caused the property of his 
debtor to be attached under the 84th section of Act VIII of 
1859, is bound to take out a fresh process of attachment before 
he can proceed against such property in execution. 

2ndly.— Whether an attachment prior to decree hts the same 


` effect as an attachment after decree within the meaning of sec- 


tion 270, Act VIII of 1859, and if so, from what date is such 
effect to be given, whether from the date when the attachment 
was originally made, or from that of the decree by which it is 


\ 
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S 


tiap n en 


followed, or otherwise. f 


In referring the case the following remarks wero made by 


MITTER, J., (who, after stating the facts, continued :)— The” 


o od 


« 


Judge of the 24-Pergunnas, who tried this case in the first ~~ 


instance, has given a decree to the plaintiff relying upon two 
decisions of this Court, in Rajchunder Roy v. Isser Chunder 
Roy (1) and Juggernath Shaw v. Issen Chunder Roy (3). 

I am of opinion, that the conclusion arrived at by the Judge is 
erroneous, and I regret to find that my opinion is in conflict 
with the cases cited by the learned Judge in support of his 
decision. I think that an attachment previous to decree has 


(1) Bourke, 189. (3) Bourke 146. 
(2) 2 Bom. H., C. Rep., 149. E 
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nothing whatever to do with the question of priority between 1869 
rival decree-holders, so far as that question depends upon mere Sar Rasarann 
priority’ of attachment. The only law on the point is contained Twoowm Rar. 
in the 270th section of the Code, and as I read that section, the 
attachment therein referred to means an attachment in exe- 
cution of decree, and not an attachment prior to decree made 
under the provisions of section 84. Section 270 runs as follows: 
& Whenever property is sold in execution of a decree, the person 
“on whose application such property was attached shall be 
“entitled to be first paid out of the proceeds thereof, notwith- 
“standing a subsequent attachment of the same property by 
* another party in execution of a prior decree,” j 
Now this section forms a part of Chapter IV, which relates to 
;ecution of decrees, and the attachments referred to in the 
rlier portion of that Chapter are attachments made in further- 
ce of such execution, so that it is clear that the very position 
igned by the Legislature to the section in question, is itself a 
strong ground for holding that it refers to attachments made in 
execution of decrees, and not to attachments made prior thereto. 
But be this as it may, the concluding words of the section “ not- 
«c withstanding a subsequent attachment of the same property by - 
e another party in execution of a prior decree,” clearly show that 
the attachments under comparison are both of them attachments 
made in execution of decrees. Otherwise, if we were to hold 
that the section applies to attachments prior to decree, as well 
as to attachments after decree, it would stand thus—** When- 
“ ever property is sold in execution of decree, the person, on 
“whose application such property was attached, whether before 
“or after decree, shall be entitled to be first paid out of the 
“proceeds thereof, notwithstanding a subsequent attachment 
“of the same property by another party in execution of a prior 
“ decree.” One result, necessarily arising from the wording of 
the section thus modified would be, that the person, by whom 
the property was attached prior to decree, would be entitled 
by virtue of such attachment to claim priority of satisfaction, 
even though no decree had been passed in his favour. It may 
be said that such a result would be too absurd to be accepted, d 
but the other result is inevitable, namely that a decree-holder, 
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1889 who had caused the property to be attached under the provisions 
Snr Raman of section 84, would be entitled to claim priority,-even though the 
Trxcownr Rar. decree subsequently passed in his favor might not have been in 

existence at the time when the property was attached and brought 
to sale by another decree-holder whose decree was of a prior date. 
Thus, for instance, if property was attached prior to decree at the 
instance of A, and if that attachment was the first in point of date, 
A would have a prior claim to the sale proceeds whenever he 
might obtain a decree, notwithstanding that such decree was not 
in existence at the time when the property was brought to sale 
* at the instance of another decree-holder B; and it would also 
follow that B would render himself liable to refund those sale - 
proceeds to A, if they had been made over to him in the mean- 
time. The pleader for the respondent is not prepared to go 
: this extent; and it seems to be admitted in the cases cited by t 
Judge, that the existence of a decree at the time of sale, or rath 
at the time of the second attachment, is indispensably necess 
before the holder of that decree can lay any claim to priority of 
satisfaction, on the ground that the property sold has been first 
attached by him under the provisions of the 84th section. But, 
- if we are at all to hold that the attachment referred to in sec- 
tion 270 means an attachment of either description, namely an at~ 
tachment prior to decree as well as an attachment after decree, I 
do not see any reason whatever why such a compromise should be 
made. There is nothing in the section itself to warrant such a 
modified interpretation, and, if we once introduce the words 
“whether before or after decree,” we are bound to follow out 
the strict logical consequences of our own hypothesis. It has 
been said that an attachment prior to decree becomes perfected 
when the decree is passed, but I find nothing in the law to jus- 
tify such an assumption. Whatever may be the legal effects of 
such an attachment, it was as perfect of its kind at the time 
when it was made as it possibly could be, and I find no provi- 
sion in the Code by which it can acquire any new perfection 
which it did not originally possess. It has been contended that 
a property, which has been once attached before decree, need not 

. be-again attached in execution after the decree is passed. But 

7 I cannot subscribe to the correctness of this argument. Whether 
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the absence of a fresh attachment, after the decree has been 1869 
passed, would be considered as such a material irregularity as to $81 Rasotantx 
vitiate the sale in execution, is a question upon which I do not TixcowarRar 
wish to pass any opinion; but it appears to me to be perfectly 
clear that every decree-holder, who wishes to control the rights 
of rival decree-holders who were not made parties to his suit, is 
bound to attach the property from which he seeks his decree to 
be levied; and the law has made no exception‘that, I am aware 
of, in favor of those by whom the property has been already 
attached under the provisions of section 84. Section 201 says 
“ If the decree be for money it shall be enforced by the attach- 
* ment and sale of the debtor’s property, &c.” Section 207 says 
“when any party in whose favor a decree has been passed is 
* desirous of enforcing the same, he shall apply to the Court, &c.” 
Section 212 says “ The application for execution shall be in 
‘ writing, and shall contain, among other particulars, the mode in 
,* which the assistance of the Court is required.” Section 232 
; says, “ If the decree be for money and the amount thereof is to be 
„£ levied from the property of the person against whom the same 
“may have been pronounced, the Court shall cause the property 
“to be attached in the manner following.” The word “shall” 
used in all these sections clearly shows that an attachment is neces- 
sary, in every case in which the decree is sought to be levied from 
the property of the debtor, and I do not find that any exception 
whatever has been made in favor of a decree-holder who might 
have already attached such property under the provisions of 
section 84, It may be said that by the provisions of section 85, 
an attachment prior to decree is directed to be made in the 
same manner as an attachment in execution of a decree for money, 
and that it would be a useless repetition of: process if the same 
thing were to be done twice over. But the objects for which 
the two sorts of attachments are made, are entirely different, 
and the Legislature itself appears to have laid down very im- 
portant distinctions between their respective consequences. An 
attachment prior to decree is not an attachment for the enforce- 
ment of the decree, but it is a step taken merely for the purpose 
of “ preventing the debtor from delaying or obstructing” such 
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enforcement when the decree subsequently passed shall be sought 


Sur RamaranIK to be executed. An attachment after decree is an attachment 
TricowarRar. made for the immediate purpose of carrying the decree into 


execution, and it pre-supposes an application on the part of the 
decree-holder to have his decree executed. It is to be borne 
in mind that an application for attachment under section 84 can 
be entertained only so long as the suit is pending; and it is clear 
that the creditor, at whose instance that attachment was made, 
is not competent to proceed against the property attached, until 
he has obtained his decree, and until he has taken certain 
preliminary steps which the law prescribes for its enforcement. 
Suppose, for instance, that a person having caused his debtor’s 
property to be attached prior to decree, goes to sleep over the 
decree afterwards obtained by him until the last day prescribed 
by the Law of Limitation for its execution, would it be just 
and equitable to allow him to awake on such last day and to 
claim priority over other decree-holders by whose diligence, 
and exertions, the property has been brought to sale in the 
meantime? ; and yet this would be the inevitable consequence 
if we were to hold that an attachment prior to decree has the 
same effect as an attachment after decree for the purposes of 
section 270. It has been said that an attachment prior to 
decree becomes an attachment after decree, the moment the 
decree is passed. I have already shown that there is nothing 
in the law to warrant such a hypothesis, but if such were the 
case, what is the date we are to assign to the attachment, 
whether the original date when it was made, or the date 
when the decree was pronounced? It is admitted that if the 
decree, obtained by the person at whose instance the property 
was attached under section 84, happens to be subsequent in date 
to the attachment of the same property by another decree-holder, 
priority must be given to the latter; but I do not find anything 
in the law to justify such a distinction, and the construction whicn 
stands in need of it must be therefore rejected as incorrect. 
All doubts however on this point are removed by the provi- 
sions of section 89. That section expressly lays down that 
“attachments before judgment shall not affect the rights of 
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** persons not parties to the suit, nor bar any person holding a decree 1869 
“from applying for the sale of the property under attachment in Bar Racraxm 
“execution of such decree.” Trxoownt Rar. 
According to these words, it is clear that the rights of rival 
creditors, who are not patties to the suit in which the attachment 
was made, cannot be affected by it, nor can such creditors be pre- 
vented from applying for the sale of the property under attach- 
ment in execution of their awn decrees. The distinction drawn 
between an attachment prior to decree and an attachment after 
decree is obvious; and it would be in my opinion contrary to 
the express provisions of this section, if we were to hold e 
that the one description of attachment is as good as the other 
for the purposes of section 270. It may be said that a person 
who has caused his debtor’s property to be secured by an attach- 
ment prior to decree, is entitled to some consideration from a 
Court of Justice, on the ground of his superior diligence. But 
it must be borne in mind that an application for attachment 
prior to decree can be made only under certain special circum- 
¢ stances, and the discovery of those circumstances by a particular 
creditor might be as.much a matter of accident as of diligence. 
But be this as it may, the diligence we-have to deal with is 
diligence in enforcing the decree itself, and no laches whatever 
can be imputed to a decree-holder who has taken the necessary 
steps for the execution of his decree, merely because he did not 
apply for attachment under the provisions of section 84. As the 
law stands, it is clear that the Legislature itself has drawn a wide 
distinction between an attachment prior to decree and an attach- 
ment in execution of decree, and it is not for the Court to set 
aside that distinction by a construction of its own. Section 272 
provides for a remedy when the decree obtained by the first 
attaching-creditor happens to be collusive ; and the words of that 
section expressly show that the attachment therein referred to 
is an attachment prior thereto; so that it is clear, that if the 
operation of section 270 were extended to attachments prior to 
decree, there is no provision in the Code-by which the effect of 
such attachments can be got rid of, when the parties at whose 
instance they were made happen to be the holders of fraudulent P 
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1869 decrees, for the provisions of section 272 would not certainly 

Sn Ranunx apply to such cases. As however there is a conflict between my 

Trscownr Rat view of the law and the view taken in the cases cited by the 
learned Judge, I would refer this case to a Full Bench. 


Loou, J.—I concur in referring this question to a Full Bench. 


Baboos Mahesh Chandra Chowdhry and Kali Mohan Dass, 
forthe appellants, contended that section 270 of Act VIII. of 1859 
applies ouly to attachments in execution of decrees: Radha 
Gobind Saha v. Sheikh Tawku Jemadar (1). In this case the 
. property had been attached on the application of both parties at 
the same time, and there was nothing to give priority to one 
rather than to the other. The only object of-attachment before 
‘ judgment is to prevent fraud on the part of the debtor. There 
e can be no change in the nature of an attachment before judgment 
by reason of a subsequent decree. Rival deoree-holders cannot 
be affected by it: Ram Persaud v. Callachand Doss (2); 
Pitumber Mundle v. Gocooldoss Soonderjee (3); Luchmeeput 

~ Dogaree v. Kenaram Sein (4). 


Baboos Annada Prasad Bannerjee and Chandra Madhab Ghose, 
for the respondent, contended that, where there was an attach- 
- ment before judgment, no second attachment after decree was 
- <, necessary: Rajchunder Roy v. Issur Chunder Roy (5); Gamble 
i v. Bholagir (6); Baboo Luchmeeput v. Baboo Lekraj Roy (7); 
Futtick Chunder Banerjee v. Golam Ali Chowdry (8). The 
decree gives the existing attachment all the effect of an ordinary 
attachment taken out after decree, and in exeoution thereof 

section 270 has no qualifying words. 


The judgment of the Full Bench was delivered as follows : 


Pracocxn, C. J.—It appears to me that an attachment under 
the sections which authorize attachment before judgment, com~ 


(1) 2B. LR, A.C, 100. `’ (5) Bourke, 139. 

(2) 1L J, N. S., 325; 5, Qy on appeal, (6) 2 Bom. H. C. Rep., 149. 
ib.,3738, . (7) 8 W. R., 415, 

(3) Tb., 327. (8) 10 W, B., 453, 


. (4) Jb, 398, 
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mencing with section 81 of the Code of Civil Procedure, is not 1869 
an attachment within the meaning of section 270, and that the Bar Raoune 
party who attaches property before judgment, if he wishes to Tmcowri Rat. 
avail himself of that property in satisfaction of his decree, must 
proceed under Chapter IV for the execution of his decree against 
the property. I have very little to add to what was stated 
by Mr. Justice Mitter when referring this case; but it ap- 
pears to me that property attached prior to decree is not, 
immediately upon the party’s obtaining a decree, attached under 
that decree. The defendant, whose property is attached before 
judgment, has a right at any time to have that attachment with- 
drawn upon his giving security to perform the decree. Sup- 
pose a plaintiff who has obtained an attachment prior to 
decree, subsequently obtains a decree, and he lies by and does 
nothing under his decree; and suppose on the expiration of two 
years and 360 days from the date of the decree, the defendant 
‘comes in and gives security to perform the decree under sec- 
* tion 87. I apprehend he would have a right to have the attach- 
7 ment withdrawn, and the withdrawal of the attachment at the 
instigation of the defendant would not be a proceeding by the 
f plaintif to obtain execution of his decree. 


. If a plaintiff, one year after the attachment has been with- 
drawn, applied for execution of his decree, which he had ob- 
tained two years and 360 days before the attachment was re- 
moved, I apprehend he would be barred by the Statute of Limi- 
tations, because he had taken no proceeding to obtain execution 
of his decree within three years from the time of his obtaining 
the decree, and he could not say that the property, which he had 
attached prior to decree, was, during the whole of the two years and 
360 days, property which was attached in execution of his decree. 


Again, if the word “ attached ” in section 270 applies to attach- 
ment prior to decree, section 89 of the Code of Civil Procedure 
might be altogether nullified. Suppose A gets a decree on the 
lst of January, and attaches property in execution of his decree 
on the same day. According to section 89 he has a right to do 
so, and his attachment in execution of his decree would prevail 


lo HeD, 
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1869 over the attachment of any other creditor who might have an 
Sri Raman attachment prior to decrec. It appears to me that the word 
Tincowar Bar, “ attached ” in section 270 means attached in execution of a decree 
within the meaning of Chapter IV of the Code, and that the 
words “in all cases of attachment under the preceding sections,” 
in section 242, have reference to the preceding sections in 
Chapter IV relating to execution of decrees, and not to the pre- 
ceding attachment under section 81 and the following sections of 
the Act, between which and the sections relating to the execution 
of decrees, there are various provisions relating to the trial of the 

* suit, and other matters not relating in any way to the execution 
of decrees. 

I am of opinion that in the present case both parties having 
obtained their decrees at the same time, and having attached the 
property at the same time, were equitably entitled to have the 
proceeds of the execution, divided between them, and that the 
party who obtained an attachment prior to decree was not, in 
consequence of his having so done, entitled to priority. If = 
we were to hold that he was entitled to priority because he 
obtained an attachment prior to decree, we should substantially 
hold that a creditor might obtain priority when a fraudulent 
debtor was removing his property out of the jurisdiction of the 
Coart, which he could not have obtained if the debtor had been 
honest and had not endeavoured to evade the law. 

The decision in the execution department was correct, and con- 
sequently the decree in the regular suit, reversing that decision, 
was erroneous, and ought to be reversed. The decision of the 
lower Court is accordingly reversed with all costs. 

I may add that this decision is quite in accordance with the 
decision in Petumber Mundle v. Gocooldoss Soonderjee (1), 
and the decision m Gamble v. Bholagitr (2) is not at all incon- 
sistent with the case referred to, in which that Court merely 
held that a bailiff who had attached property prior to decree, 
and had got it into his possession, was not necessarily bound to 
seize it again under attachment in execution of decree. 








(1) L J., N. 8., 337. ` (® Bon. H. O. Rep., 149. 


4 AOI k 


/ defendant from applying for the sale of the property in execu- 


r 
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Keme and MITTER, JJ., concurred. 1809 

Sri RAMNANIK 
Normas, J., (after briefly stating the facts, continued) :—The woow Rar 
question is whether the plaintiff is entitled to priority under the 
270th section as having been the first attaching-creditor, 

The question is simply, was he “the person on whose applica-~ 
< tion the property was first attached ; ” because, if so, the 270th 
section gives him priority. The section is not one of those of the 
group in Chapter IV which relate to attachments after decree. 
I see nothing to limit the word “attached” to an attachment 
after decree : the language is perfectly general. An attachment 
is not the less an attachment because it is before judgment. It is 
true that section 89 provides that “ attachments before judgment 
shall not affect the rights of persons not parties to the suit.” . 
But the attachment under section 84 -is to be in operation till ° 
further order, that is, not only before, but after, judgment. The 
89th section goes on to provide that thé attachment before judg- 


ment is not to bar any person holding a decree against the 


tion of the decree. The right to apply for the sale of property 
in execution of a decree, is a right which is possessed not only 
by a decree-holder who is in the position of the first attaching- 
creditor, but by any decree-holder who has attached after 
judgment. 

It seems to me that if there are two creditors, one of whom 
diligently pursuing his remedies finds out that the debtor is 
absconding, discovers property which the debtor is concealing, 
and procures such property, to an extent sufficient to satisfy his 
claim in the whole or in part, to be attached, who probably 
incurs not only the costs of the attachment, but the risk of « 
contest as to the right to attach the property with claimants 
who may come in under section 246, such a creditor must, in 
common fairness, upon the principles on which Courta of Justice 
favor vigilant creditors, be entitled to priority over one who 
has taken no such precautions, and incurred no such risks, 
Though not without considerable diffidence as to the correctness 
of my view, because I have been convinced that some of the 
grounds on which I then relied are untenable, I retain the 


du a 
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_ 1869 opinion which I expressed in Raj Chunder Roy v. Issurchunder 
Ser Rannan Roy (1), that sections 89 and 270 must be read together, and 
TroownrRar. that section 89 deprives the attaching creditor of all advantage 
over his competitor in the case until after judgment. Until he 
has obtained judgment, any decree-holder may sttach, seize, and 
sell, notwithstanding any right acquired by him under section 84. 
But after judgment, he stands unaffected by the provisions of 
section 89, except so far as other decree-holders may have previ- 
ously got priority over him by attaching before he got his decree. 
It seems to me that the language of the 270th section admits 
° of this construction, and‘if so, that we ought to give effect to it. 
Every argument which can justify the giving to an ordinary 
first attaching-creditor priority over others, appears to me to 
apply with infinitely greater force to one who has attached and 
thereby secured the property of an absconding debtor; and that 
not necessarily for himself, for if others can attach before he gots 
judgment, they come in before him. 


MACPHERSON, J.—I am of opinion that a judgment-creditor \ 
who has caused the property of his debtor to be attached prior} 
to decree, under section 84 of the Code of Civil Procedure, 
must, after decree, attach the property anew before he can 
proceed against it in execution. 

The scope and object ‘of sections 81, 83, and 84 are merely 
to protect a plaintiff against loss arising from the defendant 
making away with his property pending the suit. These sections 
do not ensure to the plaintiffs payment in any event of whatever 
may be decreed to him: they do so only so far as that is ensured 
by preventing the defendant from making away with property. 

Under sections 83 and 84, no attachment is to issue, if the 
defendant furnishes the Court with proper “security in such 
“gum as may be specified in the order, to produce and place at 
“ the disposal of the Court, when required, the said property, 
‘or the value of the same, or such portion thereof as may be 
‘sufficient to fulfil the decree.” If the security is not given, 
then the property, or so much of it as is “ sufficient to fulfil 


(1) Bourke, 139, 
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“ the decree,” may be attached. The more general words which 1869 
are used in section 81, “ security to fulfil any decree that may Sar Raratanre 
be passed against him in the suit,” are explained and limited by Txxcownr Rat 
the directions contained in section 83 as to the nature of the secu- 

rity required, viz., “ to produce and place at the disposal of the 

Court, when required, the said property, &c.” And the sections 

go read shew clearly that the only object was to prevent property 

from being improperly made away with, and to protect the 

plaintiff against loss from that cause. That this is the true 
construction is proved by section 89, which declared that “ attach- 

‘* ments before judgment shall not affect the rights of persons not e 
“parties to the suit,” a declaration inconsistent with the idea 

that the attachment of necessity ensures the property tothe person 

who attaches it, provided only he eventually gets a decree. 

Moreover, the attachment ia “until farther order” only. ° 
But section 78, which refers to the arrest before judgment of a 
defendant who is about to leave the jurisdiction, enacts that he 

/ may be committed to custody “until the decision of the suit, 

» or if judgment be given against the defendant, until the execu- 

tion of the decree.” These latter words, or some corresponding 
words, would naturally have been found in sections 81, 83, and 84, 
if it had been intended that the attachment of property before 
judgment should be sufficient for the purposes of the execution 
of a decree subsequently obtained. 

Turning from the construction of these sections to that 
portion of the Code which relates to “ the execution of decrees 
for money by attachment of property,” section 232 declares that 
if the amount of a decree is to be levied from the defendant’s 
property, “ the Court shall cause the property to be attached in 
the manner following.” The “manner following” is given in 
detail in the subsequent sections, throughout which there isnowhere 
any allusion to attachments, which were issued before judgment, 
having any operation as attachments in execution of the decree. 
In section 246, attachments before judgment are mentioned; but, 
(as clearly appears from section 86) this reference to them 
relates not to objections to sales in execution, but merely to 
claims preferred by third parties who say the property is theirs 
and ought not to have been attached before judgment. 
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On the whole, a careful consideration of the provisions of 


Sar Resncars Act VIIL of 1859 leads me to the conclusion that though an 
Trxcown Rar. attachment before judgment will remain in force after decree, 


B0 as to keep the property in the custody of the Court, the 
person who attached it, must, if he wishes to proceed against the 
property in execution of his decree, attach it de novo, proceeding 
in precisely the same manner as any other person holding a 
decree against the defendant would have to proceed, if he wished 
to attach that property. 


It almost necessarily follows that I think that the words “the 
person on whose application such property was attached ” (in 
section 270, which stands among the sections as to execution of 
decrees), refer to attachments after decree only, and not to attach- 
ments before judgment. 

For these reasons I concur in the answer which the learned 


Chief Justice proposes to give to the questions referred for our 
opinion. 


m., 1870. 
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Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Kemp, Mr. Justice 
Macpherson, Mr. Justice Mitter, and Mr. Justice Sir C. Hobhouse, Bart. 


AMBIKA DEBI AND axoture (two or THE Dereéxpants) v. PRANHARI 


DAS (PLAINTIFF) AND OTHERS (Dsrenpants.)* 


Regulation VIII of 1819, s. 13, cl 4—Act VIII of 1865, B. Ca 8. 6— 
Act X of 18659. 


An undor-tenant, who has gaved tho superior tenure from sale by depositing tho 
amountof rent due, not only has the security of the tenure which he preserves, and 
of which he can obtain possession on application to the Collector, but he also has a 
right to recover the amount deposited by him ås a loan in an ordinary suit. 


. THESE were two analogous cases brought under precisely 
,Similar circumstances. Both suits were heard together in the 


’ Mofussil Courts. Pranhari Das was the plaintif in each — 


case; the defendants were Muktakasi Debi, Mohan Chandra, 
Tincowri, Srinath, and Ambika Debi. The facts of one case 
were as follows:—One Srikant Lahuri obtained a decree 
under Act X of 1859, against the owners of a mehal, of which 
Muktakasi Debi owned eight annas, and Mohan Chandra, 
Tincowri, and Srinath held the other 8-anna share. Before 
putting up the mehal for sale under the rules laid down in Act 
VIII of 1865 (B. C.), for sales of under-tenures in satisfaction 
of decrees under Act X of 1859, Mohan Chandra, Tincowri, 
and Srinath sold their 8-anna share to Ambika Debi. When 
it was put up for sale, the plaintiff who had a sub-tenure 
‘under Muktakasi Debi, in order to save his sub-tenure, and, 
for the protection of the mohal in which he was then interested, 
deposited the amount due for rent, and the sale was consequently 
stopped; he now sued to recover his deposit from the share- 


* Special Appeals, Nos. 3237 and 3299 of 1868, from the decrees of the Officiating 
Judge of Jessore, dated the 2nd September 1868, affirming the decrees of the 
Moonsuf of that district, dated the 30th December 1867. 
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1869 holders. There was no dispute that the share which had been 
Aurea Des: purchased by Ambika Debi was liable for rent due on it, but 
Pranuant it was contended on her behalf that, as the rent due was for a 
Das. : > 
period previous to the date of her purchase, she was not liable 
for it. A decision of the High Court In re Sreenath Haldar (1), 
on a reference from a Small Cause Court, was relied on as show- 
ing that a suit would not lie for the recovery of plaintiffs depo- 
sit; butit was pointed out that, in the case referred to, the sale in 
execution of an Act X decree took place under Act VIII of 
1835, which did not provide for parties depositing money due 
under the decree, whereas the sale in the present case took 
place under Act VIII of 1865 (B. C.), and the plaintiff deposited 
his money under section 6 of that Act. Both the Court of first 
instance and the lower Appellate Court held that the plaintiff 
was entitled to recover. 

Ambika Debi and Muktakasi Debi then appealed to the High 
Court on the following grounds: \ 

First.—That the plaintiff was not entitled to recover the\ 
amount sued for from the special appellants, inasmuch as the 
plaintiff’s under-tenure had no connection with the share pur- 
chased by the special appellants. 

Second.—That assuming that the plaintiff was entitled to 
recover the said amount from the special appellants and his co- 
sharers, his only remedy was to apply to the Collector for imme- 
diate possession of the tenure preserved from sale, under the 
provisions of clause 4, section 13, Regulation VIII of 1819. 


After argument before a Division Court (GLOVER and 
Mitrer, JJ.,) the following question was referred to a Full 
Bench : . 

Whether an under-tenant who has saved the superior tenure 
from sale by depositing the amount of rent due from the holders 
of that tenure to the zemindar, is bound to apply to the Collec- 
tor for immediate possession of the tenure thus preserved 
from sale; or whether he is competent to sue for the recovery 
of the amount deposited by him in the ordinary way without 
making any such application. 


(1) 4 W. R, S. C. C. Ref., 4. 


1870. | 


VOL. IV.) FULL BENCH RULINGS. 79 


The following remarks were made, in referring the question, by 1869 
ÅXNBIKA DEBI 


Mitten, J.— With reference to the first ground of appeal, we PRASIIARE 
are clearly of opinion that it is not valid. It is admitted that ?* 
there has been no legal partition between the special appellants 
and their co-sharers, and that the whole tenure was liable to be 
sold for the arrears due to the zemindar. Under such circum- 
stances, it is clear that the special appellants were just as much 
benefited by the payment made by the plaintiff as their co-sharers, 
and the provisions of clause 4, section 13, Regulation VIII 
of 1819, clearly show that the proprictors of the tenure saved 
from sale are liable for the amount paid by the under-tenant 
for that purpose. We overrule this objection. 

The second objection is also untenable. An application to the 
Collector, for obtaining immediate possession of the superior 
tenure, is not the only remedy prescribed by the provisions of 
clause 4, section 13, Regulation VIII of 1819, which have been 

/ extended to cases of this description by Act VIII of 1865 of 
the Bengal Council. Clause 4, section 13, Regulation VIII of 
1819 (1), distinctly enacts “that the deposit shall be considered 
“as a loan to the proprietor of the tenure preserved from sale 
“by such means, and the talook so preserved shall be the secu- 
“rity to the person or persons making the advance, who shall be 
* considered to have a lien thereupon in the same manner as*if 


(1) Regulation VIII of 1819, Sec. 13, 
Clause 4.—If the person or persons making 
such a deposit, in order to stay the sale of 
the suporior tenure, shall have already paid 
the whole of the rent due from himself 
or themselves, so that the amount lodged 
is an advance from private funds, and 
nota disbursement on account of the 
snid rent, such deposit shall not be carried 
to credit in, or set against future demands 
for rent, but shall be considered as a loan 
made to the proprietor of the tenure pre- 
served from sale by such means, and the 
talook so preserved shall be the security 
to the person or persons making the ad- 
vance, who shall be considered to have a 
lion thereupon, in the same manner as if 
the loan had beon made upon mortgage ; 
and he or they shall be entitled, on 


applying for the same, to obtain imme- 
diate possession of the tenure of the 
defaulter, in order to recover the amount 
so advanced from any profits belonging 
thereto. If the defaulter shall desire to 
recover his tenure from the hands of the 
person or persons, who, by making the 
advance, may have acquired such an in- 
terest therein, and entered in possession 
in consequence, he shall not be entitled 
to do so, except upon repayment of tho 
entire sum advanced, with interest at 
the rate of twelve per cent. per annum, 
up to the date of possession having been 
given as above, or upon exhibiting proof, 
in a regular suit to be instituted for the 
purpose, that the full amount go advanced, 
with interest, has been realized from the 
usufruct of the tenure. 
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“ the loan had been made upon mortgage; and he or they shall 


Amsa Dust‘ be entitled, on applying for the same, to obtain immediate 
Pranianr e possession of the tenure of the defaulter, in order to recover the 


Das. 


“amount advanced from any profits belonging thereto.” It is 
quite clear that the last portion of this clause merely amplifies the 
remedy of the party by whom the advance is made; but it 
cannot deprive him of the privilege of recovering that advance by 
an ordinary suit. The amount advanced is to be treated as a 
loan secured upon a mortgage of the tenure preserved from sale, 
and the party by whom the advance is made has every right to 
recover it by an ordinary suit in the Civil Court, or by obtaining 
immediate possession through the Collector. The jurisdiction of 
the Civil Court has been in no way barred by the provision relat- 
ing to immediate possession, and we are therefore bound to 
entertain this suit by the provisions of section 1, Act VIII. 
of 1859. As, however, our opinion seems to be in conflict with 


a decision passed by a Division Bench of this Court, in Kartick, 


Surmah v. Bydonath Saeenee (1), the question must be submitted 
to a Full Bench for an authoritative decision. 


Baboo Bangsidhar Sen for appellants. 


Mr. Rochfort and Baboo Karuna Das Bose for respondents. 


The judgments,of the Full Bench were delivered as follows : 


Peacock, C. J. (concurred in by MACPHERSON, Mirrer, and 


_ Hosnouvss, JJ.)}—It appearstome thatthe suit will lie, Clause 4, 


section 13, Regulatiom VIII of 1819 says, that the money paid to 
preserve the tenure ‘‘ shall be considered as a loan paid to the pro- 
“ prietor of the tenure preserved from sale by such means, and the 
e talook so preserved shall be the security to the person or persons 
* making the advance, who shall be considered to have a lien there- 
“ upon in the same mannerasif the loan had been made upon mort- 
“ gage.” If itis to be considered as a loan, then all the remedies 


(1) 10 W. R., 205. 
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which the law allows for the recovery of loans must apply to this ___1869__ 
case, unless there are wordsto show that that hasnot been the inten- ASA Dear 
tion of the Legislatuge. I thought at one time that the word “the” Psaxmant 
before the word “ security” was intended to show that the talook 
preserved was intended to be the only security. But that could 
' not have been_the intention of the Legislature, for the owner of 
an under-tenure might have to pay more to save his under-tenure 
than the superior tenure which he obtains as a security is worth. 
In order, therefore, to give the owner of the under-tenure, who is 
compelled to pay money in order to save his under-tenure, a suffi- 
cient security, he must not only have the security of the tenure 
which he preserves, but also the right of action to recover the 
loan, if he considers it necessary. 

It appears that in this case the amount sued for is below 
rupees 500, and that the suit is brought to recover simply a sum of 
money. ‘There is, therefore, no appeal in this case. The appeal 

# therefore, dismissed, with the ordinary costs of the appeal. 

This decision also governs Special Appeal, No. 3299 of 1868. 
The appeal is, therefore, dismissed with the ordinary costs of this 
appeal 

Kemr, J..—As I was one of the Judges who decided - 
the case of Kartick Surmah v. Bydonath Saeene (1), I desire 
to say that I entirely concur in the judgment which has 
just been delivered by the Chief Justice. I was under the 
impression that the talook which was protected from sale by the 
deposit made by the dar-patnidar or sa~patnidar, as the case 
may be, was the only security the depositor had, and that a suit 

jto recover the loan would not lic. I have no doubt that my | 
op* 0p. was wrong, and I concur in ‘the conclusion at which my 


/_~-oolleagues have now arrived. “4 
E ‘ » 


(1) 10 W. R., 205. 
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Before Sir Barnes Peacook, Kt, Chief Justice, Mr.' Justice Bayley, Mr. Justice 
Kemp, Mr. Juste Macpherson, and Mr. Wustice Glover.. 


RHIDOY KRISHNA GHOSE (Puririoner) v. KAILAS CHANDRA 
BOSE (Opposite Parry.)*- 


Act X of 1859, s. 92— Execution of Decree—Interpretistion of Statutes. 


The word © issued” in the sentence, “no process of execution of any description 
whatever shall be issued,” at-the commencement of the 92nd section of Act X of 
1859, is to be interproted to mean “sued out” or “ applied for with success ; „that is, 
no application for a process of execution shall be successful, unless the application 
for it is made or it is sued out within the fixed time.” (BAYLEY and Kump, JJ., 
dissenting). 

TH question in this case was as to the interpretation to be 
put on the words “no process of execution of any description 
whatsoever shall be issued, &c.” in. the 92nd section of Act X of 
1859. That section is as follows :— ` ' 

« No process of execution of any description whatsoever shal: 
“ be issued, on a judgment under this Act, after the lapse of three ` 
“ years from the date of such judgment, unless the judgment be 
“for a sum exceeding five hundred rupees, in which case the 
“period within which execution may be had shall be regulated 
“by the general rules in force in respect to the period allowed 
e for the execution of decrees of the Civil Courts.” 

The material facts of the case were that Rhidoy Krishna Ghose, 
the applicant, sued one Kailas Chandra Bose, in the Collector’s 
Court, for ‘arrears of rent. The suit was dismissed; and. on 
the 7th September 1864, a final judgment was given, by which 


_:-Rhidoy Krishna Ghose was directed to pay to Kailas Chandra 
, the costs of the suit, the amount being less than Rs. 500. 
On the 14th August 1867, Kailas Chandra applied to execute 
‘his decree for costs; but the application was struck off on 


the 3lst August, without any real steps having been taken 
to proceed with it. On the 4th September 1867, Kailas Chan- 
dra made a second application for the execution of his decree. 
Notice was served in the usual manner; and on the 9th Septem- 


_ber 1867, the judgment-debtor appeared and objected to the exe- 


* Rule Nisi, No. 108 of 1869, against the order of the Collector of Howrah, dated 
the 8th Fobrnary 1869, 
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cution of the desi on the ground that such execution was 1869 
barred by the Statute of Limitations; but the objection was over- eae 
ruled; and on the 22nd October 1867, the property of the judg- Gnose 
ment-debtor was attached in execution. From this date, until Karas OHAN- 
the 1lth January 1869, execution-proceedings i in the Revenue "t °™ 
Court were stayed under orders of various dates of the Court of 
the Sudder Ameen of the 24-Perguynas;° but on „the date 
above-mentioned (11th- January 1869), these orders were with- 
drawn; and on the 8th February 1869, the Collector directed 
that the execution might proceed. On the 19th February 1869, 
Rhidoy.Krishna Ghose, the judgment-debtor, appeared before 
the High Court, and obtained a rule calling upon the judgment- 
creditor, Kailas Chandra, to show cause why the Collector’s order 
of attachment of the 22nd October 1867, and his further order 
of the 8th February 1869 to proceed with that attachment, should 
not be set ‘aside, on the ground that the Collector had not, with 
teforence to the provisions of section 92, Act X of 1859, juris- 
diction to allow any process, in execution of the decree of the 
7th September 1864, to be issued after the lapse of three years 
from that date. 


On the part of the applicant, Rhidoy Krishna Ghose, it was 
contended that the words of thesection are to beconstrued literally. 

On the part of the decree-holder, Kailas Chandra Bose, it was 
contended that the construction to be put on the provisions of the 
section is that put upon itin Heeralall Seal v. Poran Matteah (1), 
namely, that no execution shall issue upon a deéree, unless 
® proper application for execution be made within three years. 
from the date of the decree. 7 

The question was referred by a Division Bench (BAYLEY 
and HOBHOUSE, JJ.,) to a Full Bench, with the following.” 
remarks by 


HosHouse, J. (who after stating the facts continued) :_—The 
ruling on which the pleader for the decree-holder, Kailas Chandra ~, 
Bose, relies is, we think, exactly in point, and is entirely in his 
favor. It is also a ruling to which we are bound to pay the great- 


(1) 6 W. R, Act X Ral, 84. 
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est deference; and for the reasons given in that raling, we should 
probably ourselves have been glad, for the interests of justice 
generally, to follow it, could we have put upon the law the con- 
struction which that ruling gave to it; but if the wording of 
the law itself is absolutely clear, so that there can be no conten- 
tion as to what the meaning of that wording is, in its ordinary 
sense, we think we cannot put any construction upon the law 
other than the exact wording will justify. 

Now the law says distinctly that in a case such as this, where 
a judgment passed under the provisions of Act X of 1859 is 
for a sum which does not exceed rupees 500, “ no process of oxe- 
*cution, of any description whatsoever, shall be issued on the 
“judgment after the lapse of three years, from the date of such 
“ judgment:” 

An attachment is a process of execution; and if we were to 
hold that the Collector had jurisdiction to proceed with the 
execution in this case, we should have to say that he might issue 
a process of execution in the shape of attachment at a date more 
than three years after the date of the judgment before us. But 
the law says that no process shall issue after the lapse of three 
years from the date of the judgment. So far as regards the present 
case, there is no hardship in this law, for it is evident that the 
decree-holder has only himself to blame, should he be unable to 
execute his decree: itis of date the 7th September 1864, and he did 
nothing towards the execution of it, until only three days were left 
to the three years from the date of the judgment. But, no doubt, 
the law interpreted strictly by its language, may tell hardly 
upon some suitors ; and we admit fully the hardship conveyed in 
the cases put in the ruling we have been referred to, and we 
could suggest that there might possibly be cases of even greater 


“hardship; still if we think that the wording of the law is un- 


mistakeable, we must also think that it is not for us to look to 
cases of possible or probable hardship to which that wording 
may lead, but that we must be bound by it and follow it. 

If our view of the law is right, then the order for the process 
of attachment of the 22nd August 1867 was issued without 
jurisdiction ; and if our view is right, no further proceedings, with 
& view to carrying out that order, can legally be issued. But 
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having a ruling the other way, we think we are bound to submit 1869 
the case for the opinion of a Full Bench, and we accordingly do so. pomor.: 
Thus, the material facts seem to be that the judgment of Guosn 
the Court, constituted under the provisions of Act X of 1859, Karas Citan- 
í s DRA BOSE. 
was passed on the 7th September 1864; that application was 
made for execution on the 4th September 1867 ; that the judg- 
ment-debtor objected to the execution on the plea that limitation 
barred it on the 9th September 1867; that the Revenue Court, 
nevertheless, issued process of attachment on the 22nd October 
1867, and sanctioned further proceedings, which would probably 
be proceedings to sale, on the 4th February 1867; and the 
question is whether, with advertence to the provisions of section 92, 
Act X of 1859, the Revenue Court had jurisdiction to issue 
process of attachment on the 22nd October 1867, and to direct 
further proceedings on that attachment on the 8th Febru- 
ary 1869? 


A ' Baboo Baikantha Nath Pal for petitioner. 
F. Baboo Hem Chandra Banerjee for opposite party. 


The opinions of the learned Judges of the Full Bench were 
delivered as follows :— 


Peacock, C. J.—I see no reason to change the opinion which 
I expressed in the case, which has been referred to, of Heeralail 
Seal v. Poran Matteah (1). We ought to put a reasonable 
interpretation upon the words of section 92. The two cases of 
Gooroo Doss Auckholee v. Modhoo Koondoo (2) and Kungalee 
Churn Ghosal v. Bonomalee Mullick (3) show that it would not 
always be safe to put a literal interpretation on the words of an 
Act of the Legislature. If, as has been shown by the vakeel 
who has argued this case on the part of Kailas Chandra, a literal 
construction had been put upon section 20, Act XIV of 1859, 
no execution whatever could be issued upon any judgment of a 
Mofussil Court. There must always be a first time for every- 
thing; but if a literal construction were put upon that section, 

(1) 6 W. R, Act X Ral., 84. (8) Oase No. 445 of 1866; Slat 


(2) Case No. 778 of 1865; 11th Sept. May 1867, a 
1866. 
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the first application for execution must be dismissed for want of 
a previous application. According to the strict words of the sec- 
tion, no execution is to be issued to enforce a judgment, “ unless 
“ some proceeding shall have been taken to enforce such judg- 
“ment, decree, or order, or to keep the same in force within 
“ three years next preceding such application.” 

It has been pointed out that very great inconvenience would 
have ensued from putting a mere literal construction upon sec- 
tion 21 of Act XIV (1) of 1859, without regarding the spirit and 
intention of the Act. 

In this case the decree was obtained on the 7th of September 
1864, and execution was not issued until the 22nd of Ootober 
1867. From that time up to the llth of January 1869, the f 
proceedings were stayed. If the contention insisted on by the 
opposite party is correct, if execution had been applied for on 
the 8th of September 1864, and from some cause or another for 
which the applicant was not responsible, the proceedings had , 
been tied up to the 24th October 1867, the plaintiff would not \ 
be entitled to execute his decree. t 

I can suppose many cases in which, if the construction con- , 
tended fór is correct, the applicant might, without any fault on 
his part, lose the fruits of his decree, even if he should apply 
for execution on the very day after obtaining the decree. For 
instance, if he were to apply for execution, and the defendant 
should die the next day. It would be necessary for him in such 
case, under section 91, to bring in the heir or representative of 
the judemont-debtor; and, according to that section, execution 
could not be issued against the heir or other representative 
without notice to him to appear and be heard. 

So, if a person who obtains a decree die, and his representative 
comes in and asks for execution, the Judge may require him to 
obtain a certificate to collect debts before he allows him to sue 
out execution. In such a case the applicant would have to go 


(1) Act XIV of 1859, 3. 21.—*Nothing either within the time now limited by law 
in the preceding section shall apply to for issuing process of execution thereon, 
any judgment-decree or order in force at or within three years next after the pass- 
the time of the passing of this Act, ing of this Act, whichever shall first 
but process of execution may be issued expire.” 
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to a Court of Justice to obtain the necessary certificate. He. 1869 
might obtain an order giving him a certificate, and an appeal Rumor 
against the order might be preferred. Three years might expire Guoss 
pending the proceedings; and if the Judge could not make an Karras was Oran- 
order for execution upon the ground that three years from the 
date of the judgment had expired, the decree-holder might lose 
the benefit of the decree, though his application were made the 
very day after the decree was obtained. 

I am not looking at the particular facts of this case, but. to 
what interpretation we ought to put‘on the section, not merely 
with reference to this case, but with reference to others which 
may occur. Did the Legislature intend by the word “ issue” 
to declare that no writ of execution should issue out of Court ~ 
on decrees (such as those under section 92), unless actually issued 
within three years, whatever the circumstances which might pre-  - 
Souk the actual issue of the execution? 

‘ The words of a Legislature ` cannot always be interpreted 
literally. For instance, in a case in which it was enacted that, 
if a jailor should allow a prisoner to escape, he should be guilty 
of a misdemeanour. The jail took fire, and rather than allow 
the prisoners to be burnt to death, the jailor allowed them all 
to escape. It was held that he was not guilty of a misdemean-~ 
our for so doing. If the word “issue” is to be taken in its 
literal sense, many cases may occur in which great injustice may 
be done. | 

In Domat’s Civil Law, Title I, section 2, it is said, * that two 
e classes of cases occur in which it is necessary to interpret the 
“laws, One is, when we find in a law some obscurity, ambiguity, 
“or other defect of expression; for in this case it is necessary 
‘to interpret the law, in order to discover its true meaning. 

* And this kind of interpretation is limited to the expression 

* that it may be known what the law says. The other is when 
“it happens that the sense of a law, how clear soever it may 
“appear in the words, would lead us to false consequences, 
“and to decisions that would be unjust, if the laws were in- 

c differently applied to everything that is contained within the 
‘expression. For, in this case, the palpable injustice that = 
“ would follow from the apparent sense obliges us to discover, 
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1869 “by some kind of interpretation, not what the law says, but 
Empor ‘ whatit means; and to judge by its meaning how far it ought 
Gnoss ‘to be extended, and what are the bounds that ought to be 

Kanas Cran. “ Bet to its sense.” 

The author then gives an example :—“ There is no rule in law 
* more evident and certain than this, that a depositary ought to 
c restore the thing deposited to the person who intrusted him with 
“it, whenever he shall please to call for it; but if the owner of 
“ money deposited has lost the use of his reason when he calls 
“ for his money, every body must own that it would be a great 
‘¢ injustice in the depositary to give it to him back. For who does f 
c not see that there is another rule which forbids the giving to a | 
“mad man a thing that may perish in his hands, or of which he 
“ may make a bad use, and that to restore it to him, would be to 
“ do him prejudice ?” 

The section to which I have alluded is not the only one in 
this Act or in other Acts in which a literal construction would 
lead to great injustice. Ifa law should enact that a jailor 
who neglects to obey a writ ordering him to bring a prisoner a 
into Court shall be punished, no one would hold that, because 
he is ordered to bring the body into Court, he must do so if the 
prisoner is dead or so ill that his removal would cause his death. 
The Act which requires the jailor to bring the prisoner into 
Court, must be interpreted in a reasonable manner. 

In my opinion the word “ issued” is not to have a strict literal 
interpretation put upon it. I should rather interpret it to mean 
sued out or applied for with success, that is, that no application 
for a process of execution shall be successful, unless the appli- - 
cation for it is made, or it is sued out within the fixed time; 
that I think is the meaning of the Legislature which may be 
fairly inferred from the remaining portion of the section. It 
says :—‘* No process of execution of any description whatsoever 
“shall be issued, on a judgment under this Act, after the lapse of 
“ three years from the date of such judgment, unless the judgment - 
“be for a sum exceeding rupees five hundred, in which case the 
e period within which execution may be had shall be regulated 
“ by the general rules in force in respect to the period allowed for 
“ the execution of decrees of the Civil Courts.” i 
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We thus have the words “issued” and “had” used in the 1869 
same sentence. The word “had” does not mean actually issued, ™mor 
but granted. I think both these words refer to the application Giese 
of the suitor, and not to the time at which, after delays which Karas al Cea 
may occur in the course of the case, the execution isto be i 
actually given out of Court. 

Giving the words of the Act a reasonable interpretation, I 
do not think that the word “issued” means that the execution 
must be actually out of Court, without reference to any circum- 
stances whatever before the expiry of three years from the date 
of the judgment. 

The rule will be dismissed with costs, by 


BAYLEY, J.--In this case the reference by the Division 
Bench, for the consideration of the Full Court, involves the ques- 
tion whether, under the terms of section 92, Act X of 1859, the 
Collector has acted without jurisdiction in issuing a process of 

> attachment at a period admittedly beyond three years. It has 
been -stated in the order of reference that, with regard to this 

- particular case, there is no ground of hardship, as the decree- 
holder himself is to blame for the great want of diligence that 
he showed in executing his decree. 

Now, as regards this case, it is quite clear that the judgment 
was passed on the 7th September 1864. It is equally clear that s 
the Revenue Court issued the process of attachment on the 22nd 
October 1867, that is to say, beyond three years after the date 
of the judgment. 

Against the view taken by the referring Judges, there is a 
decision by the Chief Justice and Mr. Justice Markby in Heera- 
lall Seal v. Poran Matteah (1), holding that the words of section 
92 must bear a reasonable construction ; and in support of the 
view taken by those Judges, there is adecision by Mr. Justice Loch 
and Mr. Justice Gloverin Shureefoonissa v. Raj Kishen (2), and 
another by Mr. Justice Kemp and Mr. Justice Seton-Karr in 
Prosunno Coomar Surma Chowdry v. Rammohun Sircar (3). 


(1) 6 W. R., Act X Rul, 84. (3) 3 W. R., Act X. Rul., 131, 
(2) 4 W. R, Mis., 24. 
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1869 -If, according to any legal principle of construction, this case 
Empor could have been brought within the jurisdiction of the Collector, 
Guoss we wouldhave done go, if it had been shown that the decree-holder’s 
Karas Cay- hands were entirely tied up by the superior force of a decree of 
pra Bose: the Civil Court. It is, doubtless, the fact that the Sudder Ameen 
of the 24-Pergunnas had attached the decree for a large portion 
of the three years; but on the other hand, it is to be remarked 
_ that, when the decree-holder did take out execution within three 
days of the expiry of the three years, he did it contrary to 
law, that is to say, he applied for attachment of the immoveable 
property without first having applied, as required by the law, 
for the attachment of the moveable property. This he admitted 
in a petition dated the 25th October 1867, when the three years 
had admittedly elapsed; so that in reality, as regards the question 
whether the decree-holder applied in time, this circumstance of 
there being no legal application before the Court within the 
three years is one of some importance. I will, however, confine 
myself to the rules of construction. ms 
Now, in the general rules of construction, as laid down in < 
-Dwarris on Statutes, 2nd edition, 1848, Part II, page 578, it is ; 
stated :—“ It is a rule of construction, founded in reason, and 
“ supported by many authorities, that words in a will or statute 
“are to be construed according to their strict and proper accept- 
“ation, unless there be something to show that such a construc- 
“tion is not intended. Words of known legal import are to 
“ be considered as having been used in their technical sense, or 
“according to their strict acceptation, unless there appear a 
“manifest intention of using them in their popular sense.” 
Again in a judgment by Lord Denman, in Lamond v. Eiffe (1), 
cited on the following page, itis said :—‘* We cannot introduce 
any such qualifications; and I cannot help thinking that the 
‘6 introduction of qualifying words in the interpretation of statutes 
* is frequently a great reproach to the law. None of the distinc- 
“tions suggested are contained in the plain words of the Act, and 
* we cannot qualify them by any arbitrary introductions,” So in 
Everett v. Wells (2), Tindal, C. J., said :—“ It is the duty of 
° all Courts to confine themselves to the words of the Legislature ; 


(1) 3 Q B., 910. (2) 2 Scott’s N. R., 581. 
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“nothing adding thereto, nothing diminishing. We must not 1869 
“import into an Acta condition or qualification which we do ive 
* not find there.” Gitoss 
Now, under these rules of construction, I cannot see any ions Crax- 
ambiguity whatever in the terms of section 92: “No process sR 
“of any description whatsoever shall be issued on a judgment 
“under this Act, after the lapse of three years from the 
“date of such-judgment, &c.” No words could be clearer, 
and no intentions could be expressed in plainer terms than by 
the words used in section 92. I, therefore, do not think that in 
this case the enactment in the section being expressed in such ° 
very clear words, we should go beyond those words themselves, 
and admit suggestions and qualifications for the purpose of con- 
struing them, which would be against the rules of construction 
above cited. It is true that, in this case, had the party applied . 
three days before the expiry of the three years, in a proper and 
Tegal manner,,that is say, for the attachment of the moveable 
“ properties, before proceeding against the immoveable properties, he 
would be barred of a legal remedy by reason of the superior force 
of the Court of the Sudder Ameen over which he had no control. 
It is also true that the words of section 92 would not provide 
for a case where the decree is for a tenure, and not for a sum; 
still when the Legislature uses such very clear words to express 
its intention, I think it is for us only to read the law as it stands 
in those words. If there are defects and omissions in the law, it 
| is for the Legislature, and not for us, to correct them by amending 
the law, and so provide against such difficulties as may arise. 
Thus difficulties would be met, and at the same time the rules 
of construction maintained. 

In regard to sections 20 and 21, Act XIV of 1859, relied 
upon bythe opposite party, I think there are in -those sections 
terms very dissimilar to the different and definite’ terms used in 
section 92, 

After giving my best consideration to the matter, and with 
every wish that justice may be done to the parties, I cannot but 
think that the view taken by Mr. Justice Hobhouse and myself in 
the referring order is the correct view as the law stands, and I still 
think, therefore, that the Collector had no jurisdiction in the case. 


w . 
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1869 ` Kemr, J.—This was an application to execute a decree under 
Ermo Act X of 1859 for costs. The amount due under the decree was 
Guoss under rupees 500, and, therefore, the general rules in force, with 
Karas CHAN- respect to the period allowed for the execution of decrees of. the 
Oma Rake Cl Court, do not apply to this case under the latter portion 
of section 92, Act X of 1859. In this case there was no 
proper application, on the part of the decree-holder, within 
three years from the date of the decree. The decision of 
the Chief Justice and Mr. Justice Markby in Heeralall Seal 
v. Poran Matteah (1) treats of a case in which a proper ap- 
e plication for execution had been made. In the present case, 
2 the decree being for the payment of money, not being money i 
due as arrears of rent of a saleable under-tenure, under sec- 
tion 109, satisfaction of the judgment could not be obtained 
d against the immoveable property of the judgment-debtor, with- 
out first taking out execution against his person and move- 
able property. : Therefore, though we are not called upon 
to decide this case, with reference to the particular circum- `} 
stances of it, I cannot but say that this is a case in which the 
decree-holder is not entitled to any consideration from the 
Court. 
On the bare point of law, I entirely concur in the view taken 
by the learned Judges who have referred this case to the Full 
. Bench. That view isin accordance with the view which had 
already been taken by me, although my decision was not 
brought to the notice of those learned Judges. My decision 
will be found in the case of Prosunno Coomar Surma Chowdry 
v. Rammohun Sircar (2). It appears to me that, when a 
statute is expressed in clear and unambiguous language, the 
Court is bound to interpret the Jaw in the words of the Legis- 
lature. Section 92 of Act X of 18659 enacts “ that no process 
“of execution of any description whatsoever shall be issued on 
“a judgment under this Act, after the lapse of three years, from 
“ the date of such judgment.” So far with reference to judg- 
ments for sums under rupees 500. In this case no proper 
application for process of execution was made within three 


(1) 6 W. R., Act X Rul, 84. (2) 3 W. R, Act X Rul, 131, 
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years from the date of the judgment, and the Collector’s order 1869 
issuing process being dated more than three years from the date Rmmor 


K 
of the judgment, I hold it to be an illegal — and one Gnose 
beyond his jurisdiction to pass. Karas CHAN- 
DRA BOBR, 


MACPHERSON, J.—I concur in the answer which itis pro- 
posed to give to the question referred for our decision; but it is 
impossible for me to say that I have not entertained considerable 
doubts upon the point. Section 92, Act X of 1859, expressly 
enacts that “no process of execution, of any description whatsoever, 
“c shall be issued on a judgment under this Act, after the lapse of . 
* three years from the date of such judgment; ” and according to 
the literal interpretation of these words, upon the expiry of the 
three years, no further process of any description can issue.. 
Taking this section according to the literal meaning of the words . 
used, if a person who has obtained a decree proceed at once to 
take the necessary steps towards executing it, and proceed with 

„all diligence, but, neverthleless, from no fault of his own, is 
unable to obtain complete execution before the lapse of three 
years from the date of his judgment, all the proceedings which 
he has taken become ineffectual, and his right to execute his 
decree is at an end the moment the three years expire. To read 
the language of the section thus, gives it a very harsh and un- 
reasonable operation: and I think it will bear the more reason- 
able construction put upon it by the Chief Justice and Mr. Jus- 
tice Markby in the case of Heeralail Seal v. Poran Matteah (1); 
and that the words should be construed as meaning that execu- 
tion shall not issue, unless a proper application for execution has 
been made within three years from the date of the judgment. 


GLOVER, J.—Assuming that this reference is to be answered 
only so far as the principle of section 92 of Act X of 1859 is 
concerned, I have no hesitation in expressing my concurrence in 
the view taken by the Chief Justice and Mr. Justice Markby, 
in the case of Heeralall Seal v. Poran Matteah (1). I think with 
those learned Judges that the meaning of section 92 of the 
Act is that no execution shall issue upon a decree, unless a “ pro~ 
per application” is made within three years from the date of the . 


(1) 6 W. RB, Act X. Rul, 84. 
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judgment. In this case, there was an application. made on the 
4th of September 1867, that is, within three years; and as the 
question as to whether that was a “ proper application” or not is 
not now before us; I assume, for the purposes of this reference, 
that it was a proper application; and if so, I have no doubt that 
the Collector had jurisdiction to issue process of execution 
when he did, although at the time he issued it. more than three 
years had elapsed since the original judgment. All that the 
decree-holder was by law bound to do was to apply for execution 
within three years; indeed, that was all that he could do; every- 
thing else was in the hands of the Court; and if the Court de- 
layed the subsequent attachment, for reasons of its own, the 
decree-holder ought not to be made responsible. 


Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Loch, Mr. Justice 
Kemp, Mr. Justice Macpherson, and Mr. Justice Mitter. i 


4 
BRAHMA MAYI DEBI anD OTHERS (Prarrters) v. BARKAT BIRDAR 2 


AND ANOTHER (Darexpants.)* 

Decree under Act XIV of 1859, 8. 15—Aot VIII of 1859, 8. 280—Stamp. 

A had been dispossessed of certain land in execution of a decree which B had 
obtained in a suit against C under section 15, Act XIV of 1859, A applied under 
section 230, Act VILI of 1859, to recover the land. 

Held, the decree obtained by B was a decree within the meaning of section 230 of 
Act VIII of 1859, and, therefore, A had rightly applied under that section. No 
stamp was necessary on A’s application, 

THIS was an application, under se¢tion 230, Act VIII of 1859, 
in support of a claim to certain land valued at rupees 150, over 
which the defendants had obtained a decree against one Umir 
Paramanik, in a suit under section 15, Act XIV of 1859. The 
application did not bear the stamp necessary for the institution 
of a suit. The plaintiff Brahma Mayi sued in her own right; 
the plaintiffs Icha Mayi and Bamasundari on behalf of their 
minor sons. 

The applicants, plaintiffs, alleged that, within their patni talook 
Dehi Jagnarnathpore, one Manu Sirdar, deceased, held a tem- 

* Special Appeal, No. 1782 of 1868, from a decree of tho Subordinate Judge of 


Beerbhoom, dated the 4th April 1868, reversing a decision of thé Sudder Ameen of 
that district, dated the 25th November 1867, 
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porary jote of 28 bigas of land, which was found on measure- 
ment to be 32 bigas and 14 katas; that onthe expiration of 
his term of jote, the plaintiffs under a kabuliat dated 2nd 
Magh 1263 (1856), entered upon khas (or immediate) possession 
of the said 32 bigas 14 katas, from the lst Baisakh 1273 
(1866); that the defendants stating the same land to con- 
tain 32 bigas 2 kgtas had sued one Umir Paramanik and another, 
under Act XIV of 1859, section 15, and obtained a decree, in 
execution of which they ousted the plaintiffs on 21st Chaitra 1273 
(1866); and that the plaintiffs, who were no parties to that suit, 
made the present application, under section 230 of Act VIII of 
1859, to recover possession of the land. The application did not 
bear the stamp necessary for the institution of an ordinary suit, 
The application was numbered and registered asa suit between 
the applicants as plaintiffs and the decree-holders as defendants. 
. The Court of first instance gave a decree for the plaintiffs. 
The Principal Sudder Ameen of Pubna, on appeal, reversed 


f this decision. 


The plaintiffs then appealed to the High Court on the 
grounds, inter alia, that the original suit which gave rise to the 
present case being one under section 15, Act XIV of 1859, no 
appeal lay to the Principal Sudder Ameen from the order of the. 
Court of first instance granting their application. 

The case was referred to a Full Bench by the Division Court 
(Norman and Jacxson, JJ.) with the following remarks : 

Baboo Iswar Chandra Chuckerbnuity, pleader for the special 


respondents, objects to the hearing of the special appeal. The: 


original suit was a suit by the defendants against Umir Para- 
manik, under section 15, Act XIV of 1859. The special appel- 
lants, plaintiffs in this case, being dispossessed in execution of the 
decree in that suit, applied to the Court, under section 230 of 
Act VIII of 1859. The case of Gobind Chunder Bagdee v. 
Gobind Nauth Ghose Mundul (1) was cited to show that the 
plaintiffs having been dispossessed under a decree in a suit under 
section 15, Act XIV of 1859, and not in an ordinary regular suit, 
could not apply under section 230. He says, that the plaintiffs 
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ought to have brought a regular suit upon proper stamp, and that, 
therefore, the special appellants have now no right to be heard. 

We are disposed to dissent from the law laid down in the case 
referred to, and, therefore, think the case should be referred to 
the Full Bench. . 


Baboo Mahini Mahan Roy for appellants, ¢ 


Baboo Iswar Chandra Chucherbutty for respondents, 
The opinion of the Full Bench was delivered by 


Puacooxr, C. J.—I think this is a very clearcase. The 
applicants are persons other than the defendants. They have, 
been dispossessed of land in execution of a decree, for I have 
no doubt that the order passed by the Court in a suit under 
section 15, Act XIV of 1859, is a decree. The plaintiffs. 
in the possessory suit are not injured. They are not worse 
off under a proceeding authorised by section 230, than they. 
would be ina regular suit brought by the applicants against them 
to recover the land. The argument in respect of the stamp 
duty, that the applicants will be enabled to proceed without pay- 
ment of stamp duty, is not one which affects the interests of the 
plaintiffs in the possessory suit; and it appears to me to be most 
reasonable that when a man is turned out of rightful possession 
under a decree of Court against another person, he should not 
have to pay stamp duty in order to get his land back again. The 
case must go back, with this opinion, to the Division Bench 
which referred it. The respondents will pay the costs incurred 
by this reference. ` 
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Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Bayley, Mr. Justice 
Kemp, Mr. Justice Glover, and Mr. Justice Mitter. 


MANIRAM DEB (ong or THR Derxnpants) v. DEBI CHARAN 
DEB (PrarntizF) AND OTHERS (Derenpants.)* 


. Evidence—Fact of Possession. 


A statement by a witness thata party is in possession is, in point of law, admissible 
evidence of the fact that such party was in possession. 

DeB Cuaran Poppar brought this suit to establish his right, 
and to recover possession, with mesne profits, of a one-third 
share in certain land. 

The defendants were Maniram, Golak Chandra, and others, 
They stated that their predecessors purchased the talooks in 
separate shares in the years 1175-76-78 (1769-70-72); that they 
made a gift of only 74 gandas to the plaintiff; and that the 

‘Plaintiff was entitled to no more than those 7} gandas of which 
he was in possession. 

The Moonsiff did not believe that certain papers filed by the de- 
fendants were genuine; but he was of opinion that the defendants 
had colluded together to turn the plaintiff out of possession, and 
gave him a decree for possession of the lands claimed by him. 
Maniram then appealed to the Principal Sudder Ameen, who, in 
the course of his judgment, made the following remarks :— 

“ The plaintiff brings this suit to establish hisright, and recover 
c possession, with mesne profits, of one-third of the land in suit. It 
“ appears that this talook was jointly settled with the plaintiff 
“andthe defendants 1 and 2. The settlement does not specify 
“their rggpective shares, nor does it appear that the talook 
“sjin question has been legally partitioned or divided. The 
“receipt of the 6th March 1866 filed by the plaintiff shows 
“that a portion of its rent was discharged by the plaintiff. 
« A witness for the plaintiff proves that the plaintiff held pos- 
“session of one-third, and has been subsequently ousted by the 


* Special Appeal, No PEE of 1868, from a decree of the Principal Sudder Ameen 
of Chittagong, dated the 16th April 1868, affirming a decree of the Moonsiff of that 
district, dated the 18th April 1867. 
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1869 “defendant. This witness appears respectable, and his evidence 
Maxmast Den “ alone is worthy of belief. Further, his evidence is borne out by 
Def Gana “ certain other witnesses. I am, therefore, clear that the plaintiff 

“‘ wasin possession of his share in suit within twelve years before 

“the alienation and suit. Most of the defendants’ witnesses do 
& not know the extent of the shares of the parties respectively, 
* and no witness asserts that the defendants or, their predecessors 
“have been in possession of the plaintiffs share from above: 
“ twelve years before suit.” Generally, on the evidence, he agreed 
with the Court of first instance, and dismissed the appeal. 

Maniram Deb then appealed to the High Court, urging mainly 
that the plaintiff had not been able to prove, by legal and satis- 
factory evidence, that he was ever in possession of the disputed 
land within twelve years before the commencement of the suit ; 
and that he had failed to establish his previous possession and 
subsequent dispossession by the defendant. 

The Division Bench referred the case to a Full Bench under, 
the following judgments recorded by them :— y 


Peacock, C. J.—If it were not for the case which has been 
cited of Ishan Chunder Behara v. Ram Lochun Behara (1), 
I should have thought that a witness proving that a man was in 
possession, was not in point of law insufficient evidence of the 

fact. “In dealing with a case of the sort in regular appeal, the 
Court would probably require something more than a statement 
that the man was in possession; but that is a matter for the 
Court which has to decide the fact, and is not ene which can 
be urged as a ground of special appeal. The case must be 
referred to the Full Bench on the point of law. 


JACKSON, J.—I entirely concur. I should apprend that, 
‘in the case cited, the learned Judges were rather dealing with 
the merits of the particular case, and intimating dissatisfaction 
with the mode of proof, than laying down general legal principles. 

But as the judgment does, undoubtedly, in its terms amount to 
a ruling on the point of law, I think it will be necessary to have 
the point settled by the Full Bench. 


(1) 9 W. R., 79. 
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i Baboo Akhil Chandra Sen for appellant. 
Baboo Rajendra Nath Bose for respondents. Denr frar 
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The judgments of the Full Bench were delivered as follows: 


Peacock, C. J.—In this case the plaintiff sued to recover pos- 
session with mesne profits of a one-third share in certain land. A 
witness for the plaintiff proved that the plaintiff held possession of 

" the oné-third share of the land, and had been subsequently ousted 
by the defendant. The Judge says:—* This witness appears res- 
“ pectable,and his evidence aloneis worthy of belief. Lam, therefore, 
“ clear that plaintiff was in possession of his share in suit within 
“ twelve years before the alienation and suit.” The Court of first 
instance arrived at asimilar conclusion. It was objected, how- 
ever, before this Court in special appeal that there was no suffi- 
cient legal evidence, and that the witness ought to have shown 
what he meant by possession, and not merely to have stated that 
_ \ the plaintiff was in possession. 

I do not think that I can add anything to what I said when 
the case was before me, and when I referred it to the Full 
Bench. No doubt, if a witness were to come into Court and say 
that the plaintiff was in possession of one-thirdof an estate, I should 
think it necessary to cross-examiue him, and to ask him how he 
knew it. But in this case, there was no cross-examination, and” 
the Judge says that the defendants’ pleader declined to cross- 

t examine the witness. It appears to me that there was legal. 
evidence on which the Court was justified in deciding in favor 
of the plaintiff's possession, and that the question must be 
answered to the effect that, when a witness says that a party isin , 
possessign, that, in point of law, is admissible evidence of the fact 
that such party was in possession. 

It is admitted by the pleader for the appellant that this is the 
only point in the case. The appeal will, therefore, be dismissed 

$ with costs. s 


BAYLEY, Kemp, and GLOVER, JJ., concurred. 


MITTER; J.—As I was one of the Judges who took part in the 
decision of Ishan Chunder Behara v. Ram Lochun Bekara (1), 1 


(1) 9 W. R., 79. 
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1869 Aik it desirable to say a few words in prio of the view 
Maxmmaat Dee which I had taken on that decision. There can be no doubt, I think, 
Droi Granax that a bare statement of a witness that A. B. was in possession, 
unaccompanied by any information as to his means of knowledge, 
or as to the materials upon which he came to that conclusion, 
would be, even if it were admissible in law, evidence of a most 
unsatisfactory character. But the question is, whether such a 
statement ought to be admitted in Iaw as evidence. I confess. ` 
that I am not even now without grave doubts on this point. If 
_the word “ possession” is understood in the sense of actual occu- 
` pation, —a fact directly cognizable by the senses,—there can_ be 
no doubt that the statement would be admissible; but if the word 
e possession” is to be understood in the sense of what is called ` 
in legal phraseology constructive possession, as it was admitted 
by the pleader for the respondent himself, the witness must be 
considered to have been speaking not of a fact directly wi chin, 
his knowledge, but of a conclusion based upon facts, HEN IN 
the knowledge of those facts might hava been actually deriv 
from sensation, the primary source of all our knowledge. As\* 
however, all my learned colleagues are of a different opinion, I: 
should not think myself justified in differing from them, on this 
point, particularly as I find that I am not in a position to cite 


. any authorities in support of my view. 
t 
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Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Bayley, Mr. Justice 
Kemp, Mr. Justice Glover, and Mr. Justice Mitter. 


KRISHNA KAMAL SING (Dscass-norvse) v. HIRU SIRDAR anD 1869 
ANOTHER (J UDGMENT-DEBTORS.)* Sept. 4. 


Execution of Decree-<Kisthandi—Limitation—Act VIII of 1859, ss. 194, 
206, 243—Act XXIII of 1861, s. 11—Act XIV of 1859, 8. 20. 


A. obtained’ a decree against B., on the 17th September 1853, The decree was 
kept in forco by sundry proceedings, the last of which was taken on the 30th 
December 1864. On the 6th February 1865, the parties filed a kistbandi, whereby they 
agreed that the amount dne under the decree should be payable by instalments, the 
first instalment to fall due on 14th July 1865 ; at the same time an existing attach- 
ment was given up. On 14th July 1868, A. applied for execution of the decree in 
respect of stx instalments due under the kistbandi. 

‘et Held (Mrrren, J., dissenting), the Court cannot recognize any arrangement 
between the parties enlarging the period of limitation allowed by law for the execu- 
tión of decrees, or which alters the terms of the decree. The filing of the kistbandi 

-ond relinquishment of the attachment was not a proceeding to enforce the decree or 
Beep it in force, Execution of the decree was barred by limitation. * 


Tears was an application on the part of Krishna Kamal Sing, 
fihade” on the 14th July 1868, before the Moonsiff of Nite. 
for execution of a decree dated 17th September 1853. The 
decree was passed in the Moonsiffee of Chowgong, since abo- 
lished, and the Court of the Moonsiff of Nattore apparently d 
took the position of the Court which passed the decree, but this 
was not clear on the record. The decree was transmitted to the 
‘Court of:the Moonsiff of Belmariah for execution. The last 
application for execution before the present one was made to 
the Moonsiff of Belmariah, on the 30th December 1864. The 
Moonsiff admitted the application, and certain properties of the 
judgment-debtors were attached. Afterwards, on the 6th Febru-. 
ary 1865, the decree-holder and judgment-debtors came to an 
arrangement, whereby the sum covered by the decree was to be 
‘paid by instalments, and filed a kistbandi to that effect; there- * 
upon the Moonsiff decided that the properties attached should 


* Miscellaneous Special Appeal, No. 204 of 1869, from a decree of the Judge of 
Rajshahye, dated the 20th February 1869, affirming a decree of the Moonsiff of 
Nattore, dated the 14th July 1868, 
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1869 be released, and, on the 22nd February 1865, struck the case off 
Knina Ri- the file. The first instalment under the kistbandi became 
due on the 14th July 1865. The decree-holder now, on the 
14th July 1868, applied to the Moonsiff of Nattore to recover 

the first six instalments which had fallen due. 

The Moonsiff of Nattore wasof opinion: First—that the Moonsiff 
of Belmariah had acted illegally in admitting the applicaton for 
execution of the decree, no certificate having been first applied 
for in “this Court” as required by section 285, Act VIII of 

< 1859. Seeond,—That, under Act VIII of 1859, the Court could 
not recognize an arrangement between the parties altering the 
decree, which had been arrived at after the passing of the decree 
—Mosoodan Lal v. Bhikari Sing (1); that as the decree 
E was passed, so itmust be executed—Lall Mahomed v. Shona Jolla 
Gazee (2); and that Act XXIII of 1861 did not delegate to the 
Court of execution any judicial powers, as for instance, in cor- 
. porating a kjstbandi withadecree. Third.—That no proceedings 
having been taken by the decree-holder within three years nex 
preceding the present application for enforcing the decree, ene 
was barred by limitation under section 20, Act XIV of 1859, ~ 

His decision was upheld by the Judge on appeal. 

The decree-holder then filed a miscellaneous special appeal 
to the High Court, on the ground that the period of limitation 
must run from the day when the first instalment became due 
under the kistbandi 

. The case came on before a Division Bench (Peaoook, C. J., 

_ and Mirrsr, J.) by whom it was referred toa Full Bench, with 
the following observations: 


v. 
Hiıgu Srepax, 


Pracook, ©. J.—In this case the decree ie dated the 17th 
of September 1853 in the Court of the Moonsiff of Chowgong. 
It is said by the Moonsiff of Nattore to have been transmitted to 
the Court of the Moonsiff of Belmariah for executions He says, 
that the application for execution, which was made to the 
Moonsiff of Belmariah on the 30th of December 1864, was ille- 
gally admitted, for, under section 285 of the Code of Civil 
Procedure, the decree-holder ought to have applied to the Court 


(1) Case No. 249 of 1865 ; 15th Sept. 1866. (2) 2 W. R, S. C. C. Ref, 3. 
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of thé Moonsiff of Nattore, whose duty it was to execute the 1889 
decree, to transmit a copy thereof to the Moonsiff of Belma- Kassma Ka- 
riah for execution. I don’t understand to which Court this 
decree really belongs,—whether it is to the Moonsiff of Chow- 
gong or to the Moonsiff of Belmariah, and which is the Court 
to send a certificate, if necessary, under section 285 of the Act. 
All that is certain on the face of the proceedings is that we 
are now, in 1869, discussing questions as to the right of executing 
a decree of 1853. It appears, however, that the last application 
for execution was made in the Court of the Moonsif of Belmariah 
on the 30th of December 1864; certain properties were attached 
in execution, and, on 6th February 1865, the decree-holders 
and the judgment-debtor entered into an arrangement, whereby 
property was released, and the decree was to be paid by 
ents. The first payment under the kistbandi was due 
the 14th of July 1865. The application, out of which this 
present appeal arises, was made on the 14th of July 1868. It 
appears to me that although the decree-holder may have bound 
himself not to issue execution before the 14th of July 1865, 
that circumstance did not give the decree-holder three years 
from that date to apply for a fresh execution, but he ought to 
have applied within three years from the 30th of December 1864. 
He had about two years and-a-half remaining within which he » 
might have applied for execution after the default was made on 
14th July 1865. The fact of his binding himself by kistbandi 
not to issue execution within a certain time does not appear to 
me to affect the question of limitation any more than a voluntary 
abstaining from issuing execution would have done. But some 
cases have been decided in which it has been held that a 
kistbandi filed with the consent of the Court has the effect of alter- 
ing the time for payment under the decree. But for these deci- 
sions I should have thought that a Court of execution was bound 
to execute the decree as it found it, and was not justified in 
adding to, or in any way altering, the terms of the original decree 
in consequence of any consent of the parties. That is my pre- 
sent impression ; but I am quite open to be convinced that that 
impression is wrong, and that the cases to which I have referred 


Ve 
Hru Srrpar. 
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1869 are correct. This case will therefore be referred to a Full Bench 
Knina Ka- for determination. 
MAL BING 
The cases to which I have referred are Tarif Biswas v. 
Kalidas Banerjee (1) and Upendra Mohan Tagore v. Takalia 
Bepari (2); there is also a case in the Agra Court which 
is cited in the latter case: 

, In the meantime it must be ascertained how the decree ori- 
ginally got to the Court of the Moonsiff of Belmariah for exe- 
cution, and how it got into the Court of the Moonsiff of Nat- 

. tore, whether by virtue of a certificate for execution, or in conse- 
quence of its having been transferred to one or other of those 
Courts as substituted for the abolished Moonsiffee of Chow- 
gong. The Judge should be requested to send up the whol 
` of the records connected with the execution of this case and a 
the kistbandi. 


v 
HIRU BIRDAR. 


MITTER, J.—I concur in referring this case to a Full Bench. 
I have already expressed my opinion in the case of Tarif 
Biswas v. Kalidas Banerjee (1), and I may add that arrange- 
ments similar to the one now before us are frequently allowed 
and sanctioned by the Court in the execution department. 

On the question of limitation, I wish to observe that it would 
be highly unjust to allow the judgment-debtor to count the period 
during which the first instalment did not become payable in 
calculating limitation against the decree-holder. The arrange- 
ment was entered into for his benefit, and he is, in my opinion, the 
last person to say that the decree-holder ought to have taken 
out execution before the money became actually payable. 


Baboo Narsing Chandra Mitter, for appellant, cited Jankee v. 
Sreenath Roy Chowdhry (3), Dwarkanath Sadhoo Khan v. Doorga 
Churn Saha (4), Raja Satyasaran Ghosal Bahadur v. Bhairab 
Chandra Brahmo (5), Biprodoss Gossain v. Chandra Seekur 

` Bhuttacharji (6), Bhubaneswari Debi v. Dinanath Sandial (7), 


(1) 2B. L. R., A. C., 223. (5) 2 B. L. R., A O., 198. 
(2) 2 B. L. R, A.C, 345. (6) Oase No. 583 of 1866; May 3ist, 
h (3) 5 W. B., Mis., 19. 1867. 


© 
(4) 6 W. R, Civ. Ref., 1. (7) 2 B. L. R, A. O., 320. 
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e 
Tarif Biswas v. Kalidas Banerjee (1) and Upendra Mohan ___ 1089 
Tagore v. Takalia Bepari (2). Krisina Ka- 


MAL SNG 


v, 
The respondents were not represented. Hiru SIRDAR. 
The opinions of the Full Bench were as follows : 


Peacock, C. J.—It appears to me that the decision of the 
lower Appellate Court, affirming the decree of the Moonsiff, ought 
to be affirmed. I can add but very little to what I stated when 
this case was referred, but I may add that it appears to me that 
a Court of execution has no power to alter a decree of the Court 
which passed it, and that parties cannot alter the law or a decree 
of Court even by consent. A man may bind himself not to exe- 
cute a decree of Court, or he may:bind himself not to execute a x 
decree of Court within a certain period, but he cannot, by bind- 

‘ing himself not to execute the decree for a certain period, add 
to the time which the law allows him to execute it. If aman hav- 
ing a cause of action against another to recover immoveable pro- #3 
perty, or to recover money, or to recover damages for a trespass 
upon his land, or for an assault, should say to that person “ I will 
not sug you for twenty years,” he would not acquire a right 
to sue after the period of limitation fixed by law. If he binds 
himself not to sue within a stated period, and does not intend to 
give up his right to sue at all, he must take care not to bind 
himself beyond the time within which the Law of Limitation allows 
him to sue. So, in the case of a decree, if a man binds himself 
not to execute a decree within a certain period, he must take 
care, if he wish to execute the decree at all, not to bind himself ` 
not to execute the decree for a longer period than'that within 
which the law would allow him to execute it. In the present case 
the decree, which is. sought to be executed, was a decree of 1853, 
about sixteen years old. The last application for execution: 
prior to the one now under consideration was made on the 30th 
December 1864. Under that execution certain property was 
attached. On the 6th February 1865, the execution-creditor 
entered into a kistbandi, giving time to the judgment-debtor to 


(1) 2B. L, R., A. C., 223, '  @) 2BLR, A.C, 345. 
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1869 pay by instalments, the frat of those instalments falling due on 
ee the 14th July 1865. The present application for execution was 
made on the 14th July 1868, three years after the first instal- 
ment became due. It is contended that this kistbandi was bind- 
ing, because it was in the Court of execution; but the Court of 
execution had no power to alter the Law of Limitation, or to 
enlarge the term for executing the decree to the 14th July 1868. 
It had no power to give three years from the date fixed for the 
payment of the instalment to execute the decree. The defend- 
ant did not stipulate that the plaintiff should have an extended 
period of limitation, and there was ample time for the plaintiff to 
have issued his execution after the default, for his last applica- 
tion for execution was on the 30th December 1864; and when 
the default was made in payment on the 14th July 1865, he 
might have applied for execution at any time before the 30th 
December 1867, that is to say, about two years and-a-half from , 
the time at which the instalment became due. I see nothing \ 


v. 
Hrev BIRDAR, 


o either in the agreement of the defendant, or in the consent of the 
Court of execution to allow the kistbandi to be filed, to extend 
the time allowed by law for executing the decree. That time 
expired at the end of three years from 30th December 1864. 
But if the Court did agree, or if the defendant did agree, that, if 
the plaintiff would not issue execution before the 14th July 1865, 
he should have a longer period for executing the decree than the 
law would allow, such agreement was beyond their powers. Ifthe 
contention is.correct that when an execution-creditor gives time to 
his debtor to pay, he has a right to execute his decree at any 
time within the period of three years from the extended time, 
an execution-creditor who has only one day left for executing his 
decree might, by giving the judgment-debtor one day longer for 
payment, gain three years from the expiration of the extended 

«time; and thus, instead of having only one day, he would get 
three years to execute his decree. The Legislature must have 
had some object in limiting the period for executing decrees, 
and that object cannot be frustrated by any private agreement. 
If a man agrees not to execute his decree for ten years, he does 
not gain a right to execute it at any time within three years after 
the expiration of the ten years. 
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1869 is different from that which has been arrived at by my learned 
ERA Ka- colleagues. I do not wish to contend for one moment, that 
a Court of execution is not bound, as a general rule, to 
execute the decree precisely as it stands; nor do I wish to 
dispute the correctness of the proposition that when a Court 
of competent jurisdiction decrees a particular sum of money 
without any specification as to the time within which it is to be 
paid, the right of the decree-holder to take out execution for the 
full amount of the decree accrues on the very day on which it is 
passed. But every general rule has its exceptions ; and if cases 
do not fall within the principle upon which it is founded, such cases 
are, in my opinion, justly entitled to be exempted from its opera- 
tion. Now there are two objections only which can be possibly 
urged against the execution of a money-decree by instalments, 
namely: first, that it would interfere with the right of the judg- 
ment-creditor to take out immediate execution for the full 
amount of his decree; and, secondly, that it would cause unneces- ` 
sary trouble and annoyance to the judgment-debtor by subject- \ 


v. 
Hiro SIRDAR. 


ing him to a fresh process of execution as each instalment would 
fall due. None of these objections, however, can hold when both 
the parties to the decree are’agreed that it should be executed 
in that particular manner, and the reason of the rule failing, 
the rule itself must necessarily fail in its application. No 
doubt, if the arrangement proposed is one which goes to alter 
the very nature of the decree,, or to provide for a special 
process of execution not recognized by the law, even the consent 
of the parties would not give jurisdiction to the Court of execu- 
tion to sanction it. But when the decree is sought to be modi- 
fied merely as to its amount without involving any transgression 
of the pecuniary limits of jurisdiction fixed by the law, or even 
as to the time within which that amount is to be realized, there 
seems to be no reason in justice or equity, why a Court of exe- 
cution should not have the power of sanctioning the arrange- 
ment, when it is called upon to do so by all the parties who can 
be possibly interested in the matter. Suppose, for instance, that 
a decree is passed for rupees 10,000, and suppose also that the 
parties agree between themselves that execution should be taken 
out for rupees 5,000 only,—can it be said that the Court of 
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execution has no power to recognize such an agreement, merely 1869 
because it is bound to execute the decree precisely as it stands? a 
I do not mean to say that this case is exactly parallel to the one 
under our consideration ; but I refer to it merely for the purpose 
of showing that the rule which requires a Court of execution to 
adhere to the terms of the original decree, is not so inflexible in 
its operation as it is supposed to be. 

Practically speaking, it is but seldom that a decree-holder in 
this country is gble to realize the whole amount of his decree by 
a single proceeding in the execution department. Innumerable 
difficulties are thrown in his way, for to use the words of the 
learned Chief Justice in another case, “it is only when a suicor 
has obtained a decree, in this country, that his troubles begin.” 
As a necessary consequence of these troubles and difficulties, ; 
a decree-holder is frequently obliged to realize his money by a 
number of executions repeated through a series of years; and 

_.What then is the practical result of these numerous executions? 
* Does it not come to the same thing as if the decree had been 
realized by gradual instalments? But if’a Court of execution 
is bound to issue a fresh process, so long as the smallest part of 
the decree remains unsatisfied, what reasonable objection can 
there be to its sanctioning an arrangement for its gradual 
satisfaction by instalments, when that arrangement is deliber- 
ately agreed to by all the parties concerned? That a Court 
of execution is competent, notwithstanding the opposition of, 
the judgment-creditor, to direct the gradual realization of 
a money-decree through a Receiver, is evident from the provi- 
sions of section 243 of the Code of Civil Procedure. Now, 
it is perfectly clear, that whether the amount is ordered to be 
realized in this manner, or by instalments, the practical result in 
both cases is exactly the same; and if a Court of execution 


V. 
Hrev BIRDAR 


is competent to sanction the one arrangement without the 
consept of the judgment-creditor, it would follow a fortiori 
that it is also competent to sanction the other when such consent ` 
is expressly given. The only difference that I can perceive 
between the two cases consists in the appointment of a Receiver; 
but this provision, which is evidently made for the security of the 
judgment-creditor, and which would be, therefore, imperative in 
16—B 
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1869 a case in which the Court is required to act upon its own respon- 
pea Kas sibility, becomes a matter of no consequence whatever, when the 
; only person for whose benefit it was intended chooses to dispense 
with it. Suppose, for instance, that a decree-holder finding that 
the Court is inclined to appoint a Receiver under section 243, 
comes forward and says, that he has no objection to allow the judg- 
ment-debtor to remain in possession of his estate, provided that 
he would agree to make over to the Court the whole of his 
annual profits, until the decree is satisfied; and suppose also that 
. the judgment-debtér is perfectly ready and willing to enter into 
such an agreement,—can it be said that the Court will not be 
justified in sanctioning this arrangement? And if it does 
sanction it, will the order be null and void for want of juris- 
° diction? Speaking for myself, I am clearly of opinion that both 
these questions ought to be answered’ in the negative ; and I am; 
therefore, unable to see why a Court of execution should not 

have the power to sanction an arrangement for the gradual satis 

faction of a money-decree by instalments. 

It has been said, that there is nu express provision in the Code 
of Civil Procedure authorizing a Court of execution to sanction 
such an arrangement. But the answer to this objection seems to _ 
be perfectly plain. The necessity of an express provision might 
exist in those cases only in which the Court is required to act 
upon its own responsibility, as for instance in a case under 
section 243, But when the parties themselves are agreed that a 
particular thing should be done, such a provision would be per- 
fectly superfluous. Thus, for instance, there is no general provision 
in the Code of Civil Procedure, authorizing the Court to pass , 
a decree upon confession of judgment; and yet it would be 
simply absurd to contend that such a decree would be void for 
want of jurisdiction. I may add, however, that the provisions 
of section 206 clearly go to show that a decree might be adjusted 
in part or in whole by consent of parties; and all that is 
necessary under that section to give validity to such an adjust- 
ment is that it should be either made “ through the Court, or be 

e certified to the Court by the person in whose favor the decree 
has been made, or to whom it has been transferred.” 

The foregoing obgervations are, I believe, sufficient to show 
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that a Court of execution is fully competent to sanction an 1869 

arrangement for the gradual satisfaction of a money-decree by Kirinin Kas 

instalments; and I will, therefore, proceed to deal with the ques- 

tion of limitation, which is, in fact, the only question directly 
` raised in this case. 

With reference to this question, I am clearly of opinion that ` 
the period of limitation ought not to be computed against the 
decree-holder otherwise than from the date when the first instal- 
ment became payable. So long as that contingency did not 
happen, it is perfectly clear that the decree-holder was not in a 
position to execute his decree, and as the law is never supposed 
to require an impossibility, it would be highly unjust and inequi- 
table to hold him guilty of any negligence for not doing a thing 
which it was not in his power to do. Suppose, for instance, that 
the original decree itself had been passed on the basis of an 
instalment bond, and suppose, also, that the first instalment had 

/ been made payable three years after the date of the decree,—it 
; / cannot be possibly contended, that, in such a case, limitation would 
4 be calculated against the decree-holder, from any date anterior 
to that on which the first instalment fell due, for to follow such 
a contention would be tantamount to holding that the decree 
was barred by limitation before it could be executed. Why 
then are we to adopt a different principle in the case of a similar 
arrangement, merely because it has been sanctioned by a Court 
of execution? If.the decree-holder in this case were to insti- 
À tute afresh suit upon the basis of this very arrangement, it is 
perfectly clear that limitation would not be calculated against 
him otherwise than from the date when the first instalment 
became due. But if there is no particular advantage to be 
gained by driving him to such a course, there seems to be no 
reagon whatever why a different principle is to be adopted when 
he comes to the Court of execution for redress. It has been 
said, that if arrangements like this are to be recognized by the 
Court, the parties might easily evade the operation of the Law 
of Limitation. I confess that I am altogether unable to perceive 
the force of this objection. It has been held in several cases, 
that the plea of limitation is not a plea of jurisdiction, and if 
those for whose benefit it is intended deliberately choose to give ` 


v 
Hey Srapax. 


4? ADT 


2 e 
112 HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


1869 a starting point to their adversaries, the Court can have no parti- 
Krisuxa Ka- 


wai Swa  CUlar reason to regret that it is unable to apply the Law of Limi- 
Hmv Smvan tation. In the present case it is perfectly clear that the arrange- 
ment in question was sanctioned by the Court for the exclusive 
benefit of the judgment-debtor, and it does not certainly lie in 
his mouth to say that the time which was allowed to him as a 
mere matter of favor, ought to be included in calculating the 
period during which the deoree-holder has neglected to: prosecute 
his rights. Suppose, for instance, that the Court had, at the 
request of the debtor, and in the exercise of the discretion vested 
in it by the provisions of section 243, suspended the execution of 
the decree for a period of three years or upwards, with a view to 
í enable him to raise the amount by a private alienation of his 

4 property; whether the Court would be justified in allowing 
; such a long period of time or otherwise is wholly immaterial for 

‘the purposes of the present argument, for it is clear that the 
order would not be null and void for want of jurisdiction.\ 
Would any Court of Justice in the world allow the debtor to\, 
plead the Law of Limitation upon the ground that the decree-holder ri 
ought to have taken out execution within the period mentioned 
above? And if it would not, I do not see the slightest reason 
why such a ‘plea should be allowed in the present case, when it 
is beyond all doubt that the arrangement under our consideration 
was fully equivalent to a solemn agreement on the part of the 
debtor, that he would not take advantage of the time during 
which the first instalment would not become payable in calculat- 
ing the period of limitation against the decree-holder. 
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Before Sir Barnss Peacock, Ki, Chief Justice, Mr. Justice Kemp, My. Justice 
i Macpherson, Mr, Justice Mitter, and Mr, Justice Sir C. P. Hobhouse, Bart. 


PRATAP CHANDRA BURUA (Prammer) y. RANI SWARNAMAYI 1869 


(Duranpant.) Sep. 10. 
AXD , . 
RANI SWARNAMAYI (Dzrmoanrt) v. PRATAP CHANDRA 
BURUA (Pramrr.)* . 


Mesnè Profits, Suit for—Possession, Suit for—Act VIII of 1859, 
88. 2, 7, and 196—Act XXIII of 1861, s. 11—Limitation. 
The plaintiff brought a suit for possession of land with mesne profits. The snit 
was dismissed. He appealed on the question of possession only, and obtained a 
decree for possession without any mention of mesne profits; and afterwards, in 
, execution of the decree, he obtained possession of tho land. Held, the plaintiff A 
could afterwards bring his suit to recover mesne profits from the date of decree for 
the period of six years next before the commencement of the suit, exclusive of the 
; period during which the plaintiff was in possession. Sections 2, 7, and 196 of 
“Act VII of 1859 and section 11 of Act XXIII of 1861 were no bar to such suit. 


Trs suit was instituted, on the 28th of August 1864, in 
the Court of the Principal Sudder Ameen of Rungpore, 
whence it was transferred to the Civil Court in Gowalpara. 
The plaintiff sued to obtain the mesne profits of bigas 22,887-10, 
of certain chur lands, which had been decreed tó him, called 
Saheb’s Alga and Katlamari in Titimari, Jai Narayan Marah 
in Chalapara, and Kalan Algain Kokradanga,—all in Pergunna 
Jamira, at the annual rate of five sicca annas a biga, amounting 

7 to sicca rupees 87,834 odd, or company’s rupees 93,627 odd, 
from the 14th September 1852, the date of dispossession, to 
25th December 1864, the date of re-entry on execution of a 
previous decree for possession, together with costs and interest. 
He alleged that he had been wrongly dispossessed by the 
defendant, on the 14th September 1852, under color of an award 
under Act IV of 1840, dated 11th September 1852, in respect of 
the first and second plots claimed by him, and of an order of the 
Bevenue Board, dated 14th September of the same year, in respect 


I 


4 Regular Appeals, Nos. 24 and 27 of 1869, from a deeree of the Officiating 
Deputy Commissioner of Gowalpara, dated the 31st October 1868. 
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1869 of the whole of the four plots; that, ina suit for possession in 
ened the Civil Courts, he contested those orders, and, on appeal to the 
Borva High Court, obtained a decree for possession of all the four plots, 

Rast on the 18th February 1863; that under that decree he obtained 
SWABSAMATT: | Oggession (at different dates) from the 25th December 1864 
ete ae to Ist January 1865; that the defendant had in previous suits 
Purr Admitted the rate of rent for the lands claimed to be five annas 
CRANDRA '' per biga, and that she had caused many of the tenants to desert, 
and granted several settlements at insufficient rates; and that 

although, since he (the plaintiff) had been put in possession, he 

° bad repeatedly requested the defendant to pay the amount of 


the mesne profits, she had not paid anything up to the date of 


suit. 
The defendant set up that the suit was res adjudicata, under 
° section 2, Act VIII of 1859; that the plaintiff ought to 


have sought to recover mesne profits on the execution of his 
decree in the original suit for possession ; that when possession, 
was decreed to him in the original suit without mention of mesne T 
profits, he ought to have applied for a review of judgment ; 
that under clause 16, section 1 of Act XIV of 1859, plaintiff's 
claim for mesne profits for more than six years before suit 
was barred by limitation; that she did not retain possession of 
the lands with any knowledge that the plaintiff had any title to 
them ; that the lands had been improperly measured, and the 
mesne profits calculated at an exorbitant rate; that by mesne 
profits was to be understood the rents actually collected from 
the tenants, and that, after a deduction of rupees 268 was made 
for collection charges at 10 per cent., a balance of rupees 2,411 
was all that came into her hands; that, at the time when the 
survey map was made'in 1852, only ẹ small portion of the 
lands decreed were under cultivation, and that, owing to the 
action of the water, various changes had taken place in the 
lands. She denied that she had caused any tenants to desert, 
but asserted, on the contrary, that she had taken’ care to 
induce several tenants to.come over, and had settled with them 
such lands as at intervals became fit for cultivation, and by 
° means of setting up piles had caused these lands to be culti- 
vated; that the boundaries mentioned in the present plaint did 
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not tally with those mentioned in the decree which the plaintiff 
had obtained for possession, and with the set and lay of the dis- 
puted plots; and. that in the present suit the plaintiff claimed 
mesne profits for lands which the defendant had “ ever held and 
owned without dispute,” although, on the 24th December 1864, 
plaintiff had been put in possession of the lands as included 
in the boundaries mentioned in the decree for possession. 

The Deputy Commissioner of Gowalpara fixed the following 
issues: 

1. Is the suit, or any portion of it, barred under section 2, 
Act VIII of 1859? 

2. Is it barred under section 11 of Act XXIII of 1861? 

3. Is it barred, by lapse of time? 

4, On the facts— What profitsaccrued from date of disposses- 
sion to that of decree, and from the latter date to that of plain- 


` tiff’s re-possession of the land decreed by certain boundaries to 


NS 


the plaintiff. 

The original suit, which was for possession and mesne profits, 
was inatituted in the Civil Court at Rungpore, on the 14th April 
1855; and on the 15th, June 1859, possession of the plots Katla- 
mari and Kalan Alga was decreed to the plaintiff. On appeal to 
the High Court, possession also of the remaining plots, Sabeb’s 
Alga and Jainarayan Marah, was, on the 18th February 1863, 
decreed to the plaintiff. No mention was made of mesne profits 
in the decree in either Court, except that the Judge of Rungpore 
had ordered an enquiry to be made into the profits which had 
accrued on the churs decreed by him, on execution of his decree 
being taken out. Act VIII of 1859 had not come into operation 
at the time when that suit was instituted, nor at the date of the 
decree in the Rungpore Court. The Deputy Commissioner, 
Captain Morton, gave his judgment on the 3rd February 1866, 
He referred to Circular Order No. 44 of the 29th September 1820, 
Circular Order No. 9 of the 15th June 1849, Construction 
1229 quoted by Baboo Ramaprasad Roy in his note to sec- 
tion 283 Act VIII of 1859, Bishomoye Dabee v. Ramnarain 
Mookerjee(1), Khaja Wahed Hossein v. Mussamut Alarakhee (2), 


(1) S. D. A, 1861, 197,” (2) 8. D. A. 1858, 329. 
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Luteefoonissa Beebee v. Lucheemonee Dossee (1), Circular No. 29 
of the 11th January 1839, paragraph 7, Act XXIII of 1861, sec- 
tion 11, Grey v. Anundo Mohun Moitro(2), Khettermonee Dossee v. 
Gopeemohun Roy (3). He considered that the suit for mesne 
profits as to the churs Katlamari and Kalan Alga decreed 
by the Judge of Rungpore was barred altogether; but with 
regard to the other plots, Saheb’s Alga and Jainarayan Marah, 
possession of which had been decreed by the High Court on 
appeal, he was of opinion that the plaintiff could sue for 
mesne profits accruing from a period twelve years before the date 
of the High Court’s decree in 1863, down to the date of the 
institution of the original suit for possession; but that he was 
unable to sue for them after that date or after decree, no 
mention having been made of them in the decree; and that the 
plaintiff should have applied for a review of judgment in that 
respect. He, therefore, decided, with regard to the two last 


15 Apri 


mentioned plots, that the plaintiff should have mesne profits of \ 


them from the date of dispossession, 14th September 1852, till 
the date of the institution.of the suit for possession on the 
14th April 1855. He left the question of fact, as to the amount 
of profits and boundaries, to form the subject of a subsequent 
inquiry. 

On the 28th February 1867, the Deputy Commissioner, 
Captain Campbell, decided that the plots Saheb’s Alga and 
Jainarayan Marah were within the boundary of the land decreed 
by the High Court to the plaintiff. 

On the '3lst October 1868, a final order was passed by the 
Officiating Deputy Commissioner, Mr. Smith, who decreed that 
the plaintiff should recover from the defendant the mesne profits 
of the churs Saheb’s Alga and J ainarayan Mareh, from 14th 
September 1852 to 14th April 1855, “ the amount to be caleu- 
“lated according to the sums which the plaintiff would have 
“collected if in possession,” and directed that the “exact 
“ amount hereby decreed shall be arrived at by local investiga- 
“tion at the time of executing this decree.” 

„ Both parties appealed to the High Court. 


(1) 1 Hay’s Rep, 161. (2) W. R., 1864, 79. (3) 1 Hay’s Bep., 178. 
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The plaintiff appealed to the High Court on the ground: 1869 
First.—That as there had been no adjudication as to the claim Fea 


for wasilat, either by the Court of first instance, or by the High Busoa 
Court on appeal, the claim in respect thereof could not be barred ott, sal 
as res adjudicata under section 2, ' Act VIII of 1859. me 

Second.—That the lower Court ought to have decreed wasilat at Swanwauar 
five annas a biga, a rate admitted by the defendant as the proper Prarar 
rate for contiguous churs, possessing similar advantages, and ANDRA 
comprising lands of the same deseription. 

The defendant filed a cross-appeal on the following grounds : 

First,—That the whole of the plaintiffs claim is barred under 
seciion 2, Act VIII of 1859, and the law generally, on the 
principle of res adjudicata. 

Second.—That the lower Court is wrong in giving the plaintiff ` 
a decree for wasilat from 14th September 1852 to l4th April 
1855, the claim being evidently barred under the Law of 
jLimitation. 

/ Third—That the lower Court is wrong in decreeing plaintiff's 
’ claim to wasilat in respect of new chur lands for a period antece- 
dent to the date of the suit for possession of the said lands. 

Fourth.—That the present suit having been instituted for 
wasilat only, the lower Court was wrong in giving the plaintiff a 
decree without determining the actual amount due. The Court 
should not have left the amount to be determined in execution 
of the decree. If the plaintiff failed to make out his claim in 
Court, his suit should have been dismiased at once. 

: Fifth.—That the amount of wasilat claimed is eouadsratly 
more than has been ‘actually collected by your petitioner, ns 
shown by the evidence filed. 

Sizxth.—That the lower Court has awarded to plaintiff wasilat 
in respect of lands considerably in excess of those covered by 
the decree of the High Court. 

At the hearing of the case by a Division Bench ( NORMAN 
and E. Jaoxson JJ.), the following question was referred for 
the opinion of a Full Bench: 

Whether, where the plaintiff, in a suit claiming possession * . 
with wasilat, after a decree against him in the first- Court, has 
appealed only on the question of possession and obtained a 

17—B 


oe See 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


decree for possession only, without any mention of wasilat, and 
afterwards, in execution of that decree, obtains possession of the 
land so decreed, he can in a fresh suit recover wasilat which 
might have been, but was not, adjudged to him in his former suit ? 

While referring the question to a Full Bench, the folowing 
judgments were delivered by 


Norman, J.—The plaintiff sues for the mesne profits of cer- 
tain churs called Saheb’s Alga and Jai Narayan Marah, at the 
annual rate of five sicca annas per biga, for 12 years 3 months 
and 11 days, from the 14th of September 1852, the date of dis- 
possession, to the 25th December 1864, the date of plaintiff’s 


‘re-entry upon the churs in execution of his decree. The suit 


under which he obtained possession of the churs was instituted 
in the month of April 1855. It-wasa suit for possession with 
mesne profits. The decree of the Judge of Rungpore, dated 
the 15th June 1859, dismissed the plaintiff’s suit altogether. 
From that decision the plaintiff appealed, and the decree o 


the Judge of Rungpore was reversed by the High Court on \ 


the 18th of February 1863. 

The decree of the High Court, which was in accordance with 
the prayer of the plaintiffs petition of appeal, awarded to 
the plaintiff only possession of the churs without mesne profits, 
not mentioning wasilat, or mesne profits, in any way. The 
plaintiff obtained possession of the churs in execution of his 
decree on the 25th of December: 1864, and on the 28th 
August 1865, he brought his present suit for wasilat. 
The lower Court has awarded to the plaintiff mesne profits 
from the 14th September 1852, the date of his dispossession, 
to April 1855, the date of his former suit. The Deputy 
Commissioner, considering that, as the High Court was 
silent as to mesne profits due to the plaintiff in respect of 
the land decreed to him by the High Court from the date 
of his original suit, was of opinion that his regular suit to 
recover those mesne profits was barred, saying that the proper 
remedy would have been by an application for a review of judg- 
ment on the present suit. 

Both parties have appealed from the decision of the Deputy 
Commissioner. 
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As regards the defendant, it seems plain that the claim for 
mesne profits, from September 1852 to April i855, is clearly 
barred by limitation; and, therefore, as regards that amount 
awarded to the plaintiff, the decision must be reversed. But 
the plaintiff, appellant, contends that he is entitled to mesne 
profits for six years before suit, or for ‘any longer period to 
which he may be entitled under the Law of Limitation, 

There are two decisions of Mr. Justice Macpherson, one in 
Balum Bhutt v. Bhoobun Lall (1), and the other in Baboo Gauri 
Byjnathprasad v. Budhu Sing (2), as to the correctness of 
which I am in doubt, and I think that the question should be 
referred to a Full Bench, whether, where the plaintiff, in a suit 
claiming possession with wasilat, after a decree against him in the 
first Court, has appealed only on the question of possession, and 
obtained a decree for possession only, without any mention of 
wasilat, and afterwards, in execution of that decree, obtains pos- 


Reporta, Soars ane 
1, 1870. 
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session of the land so decreed, he can in a fresh suit recover . 


wasilat which might have been, but was not, adjudged to him 
in his former suit. It appears to me that the Court, before 
whom these two cases came, has not ‘considered the application 
of section 7 of Act VIII of 1859; their decisions appear to be 
at variance with Chennapa Nayudu v. Pitchi Reddi (3), and 
probably with the principle which is stated in the case of Srimut 
Rajah Moottoo Vijaya Roganodha Bodha Gooroo Sawmy Periza 
Odaya Taver v. Katama Natchiar (4). 

My own opinion is that as regards so much of the wasilat as 
could have been recovered in the former suit, it was the busi- 
ness of the plaintiff to have followed up his claim for wasilat 
if he so desired, and that having failed to do so, he cannot 
bring a fresh suit in respect thereof. 

Subject to the opinion of the Full Bench on this point, the 
case must be remanded to the lower Court for an enquiry as to 
the amount of wasilat from the date of the decree of the High 
Court of the 18th February 1863 to the 25th December 1864. 
The decree is imperfect at present, because it does not decide 


(1) 6 W. R., 78. (3) 1 Mad. H. O. Rep., 453. 
(2) 2 B. L, RB, S. N., 16. : (4) 11 Moore’s L App., 59. 
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1869 that which in this particular case is a matter in issue in the 
ee cause, not merely to be decided in execution. The record of 


Borua the case must be retained on the files of this Court, until the 


D. 


Bası “© case is disposed of by the Full Bench. 


SwARNAMAYI. 


nae ` As admitted by the parties, this decision will also govern 
Swanxauarr Appeal No: 27, 
ere l 
Canpa E. Jackson, J.—I concur with Mr. Justice Norman, that 
the decree passed by the Commissioner for mesne profits from the 
year 1852 to 1855, must be reversed, and that the claim to such 
profits must be dismissed, as barred by the Law of Limitation. 
Upon the plaintiff’s appeal to this Court, I think that his 
claim to mesne profits from the year 1855 to 1859 must be dis- 
missed, on the ground that the plaintiff has already brought a 
suit for such mesne profits, and that such suit was tried and 
determined by a competent Court, and that the determination N 
so come to was final. The plaintiff might have appealed from \ 
that determination, but he did not do so. He cannot bringafresh 
suit on the same cause of action. But I see no sufficient reason q 
for rejecting the claim of the plaintif to mesne profits subse- 
quent to the year 1859. There has been no suit for such pro- 
fits, and if it can be held that the plaint in the former suit 
included such profits, there has been no determination “‘regard- 
ing them. The decision can only be taken as relating to profits 
which were alleged to be due up to the date on which the decision 
was passed. I am not satisfied that there is anything in Sections 
7, 8, and 9 of Act VIII of 1859 to bar the present suit. It does 
not appear to me that there was any relinquishment or omission 
to sue on the part of the plaintiff: in fact, the plaintiff did sue 
for the mesne profits. It is true the plaintiff omitted to appeal, 
but he was not under the law bound to appeal, and as far as 
the decision of the first Court went against the plaintiff and 
was not appealed from, the plaintiff is barred from any further 
- suits, but no further. There has not been much argument upon 
this, point, and as the question has been referred to a Full 
. Bench, it is not necessary to decide it. 
As regards the mesne profits for 1863 and 1864, I concur with 
Mr. Justice Norman that the plaintiff is entitled to a decree. 
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Mr. Allan and Baboo Tarini Charan Bhattacharjee for 
plaintiff.—The claim for possession, and the claim for mesne 
profits are perfectly distinct causes of action, which it was not 
necessary to join in one suit; when a decree has passed for 
possession, without any determination as to mesne profits, the 
question as to such mesne profits cannot be said to be res adjudi- 
cata, To conclude a plaintiff by a plea of res adjudicata, it is not 
sufficient to show that there was a former suit between the same 
parties upon the same cause of action; it is also necessary to 
show that there was a decision finally granting or withholding 
the relief sought.—Sutkhappa Chetti v. Rant Kulanda Puri 
Nachiyar (1). Here there was no decision as to mesne profits. 
In giving a decree for possession, the Court is not bound .to 
provide for mesne profits for any period. The plaintiff is at any 
rate entitled to mesne profits for six years before the institution. 


, of this suit. 


Baboo ‘Annada Prasad Banerjee and Srinath Das for defend- 
ant.— The plaintiff not having obtained a decree for mesne profits 
in hia former suit for possession, is precluded from asking for them 
now. When he sued for possession, he should, under section 7 
of Act VIII of 1859, have included the whole claim, that is for 
mesne profits as well as possession, arising out of his cause of 
action. Under section 11 of Act XXIII of 1861, this suit for mesne 
profits would not lie. The question as to what mesne profits 
were due should have been decided by the Court executing the 
decree, and at the time of execution. With reference to section 
196 of Act VIII of 1859, the word “ may” used in that section 
should be read “must.” The Court in giving a decree for 
possession was bound to include in the decree mesne profits from 


_ the date of the decree till the time when plaintiff should be 


putin possession. As the Court had not so provided in the 


decree, the plaintiff’s proper remedy would have been to apply 


for a review of judgment; he should not have brought a fresh suit 
for the mesne profits.—Chennappa Nayudu v. Pitchi Reddi (2), 


(1) 3 Mad. H. C. Rep., 84. (2) 1 Mad. H. C. Rep., 453. 
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1869 Oonkur Doss v. Heera Singh (1), Ram Shunkur v. Mussamut 
Paarar Lali Baee (2), Lakshmi Narasimhalu v. Chatrazu Jaganna- 
Bosua dham Pantalu (3). 


‘Swanewart Lhe opinions of the Full Bench were delivered as follows:— 


Swear Peacock, C. J. (concurred in by Kemp and Mirrer, JJ.)— 

l | The plaintiff in 1855 brought a suit to recover possession of - 

Caanpra land, andin that suit he asked for wasilat from the time of dis- 
possession, As I understand the claim, it was for mesne profits 

e from the time when the plaintiff was dispossessed up to the time 
of the decree. The Zila Court decided the case in 1859, and 
held that the plaintiff was not entitled to possession. They said 
nothing as to the mesne profits, and it is clear that, in that suit, 
having decided against the plaintiff’s right, they could not have 

- awarded mesne profits. The plaintiff appealed to the Highs 

Court; and in 1863 that Court reversed the decision of the : 
Zilla Court, and decreed that the plaintiff was entitled to recover X 
possession; but the High Court did not decree any mesne pro- N 
fits whatever. The question is whether the plaintiff is entitled ^ 
to bring a new suit for wasilat from the time the Zilla Court 
decreed the case in 1859 up to the time when the plaintiff 
obtained possession under his decree. 


It is contended that the plaintiff is not entitled to bring a 
separate action for those mesne profits. It is not very clear 
whether it is referred to us to determine whether his right is 
barred by reason of section 7 or by reason of section 196. 
It is clear that the question is not referred to us to decide ` 
whether the suit is barred by section 2, Act VIII of 1859, 
upon the ground that there has been a decision of a com- 
petent Court deciding against his right to the mesne profits. 
With regard to section 7, which Mr. Justice Norman says 
does not appear to have been sufficiently considered, it appears 
to me that the plaintiff was not bound to include ‘in his suit, 
which he brought in 1855, a claim for the mesne profits from 


(1) 1 Agra H. C., 141. (2) 2 Agra H. C. Rep., 268. 
(3) 3 Mad. H. O. Rep., 287. 
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the time he might obtain a decree up to the time he might 1869 
obtain possession under that decree. Section 7 says, “ that ee 
“ every suit shall include the whole of the claim arising out of Borta 
“the cause of action.” The plaintiffs claim to mesne profits 
from the time he might obtain a decree to the time he might 
obtain possession under that decree was not a claim which Swarxasayr 
he had at the time when he filed his plaint; and he would pratar 
not therefdre include that claim for mesne profits in his plaint. Cua 
Independently of that, I think that he was not bound to 
include his claim for mesne profits in the suit for possession. 
Section 10 of Act VIII of 1859 is very clear upon that point. e 
He is clearly not barred by reason of his not having included in 
his suit a claim for’mesne profits from the date of the decree in 
1859 to the time of hia obtaining possession in the suit which 
he brought in 1855. He could not, in his suit commencedin ` ° 
` 18565, have included a claim for mesne profits from 1859 to 1863. 
It was contended (though I do not see that that point has 
been referred to us), that the suit will not lie, in consequence of 
section 11, Act XXIII of 1861, which enacts that “all ques- 
“tions régarding the amount of any mesne profits which, by the 
“terms of the decree, may have been reserved for adjustment 
* in the execution of the decree, or of any mesne profits or 
“c interest which may be payable in respect of the subject-matter 
“of a suit between the date of the institution of the suit and 
« execution of the decree, shall be determined by order of the 
* Court executing the decree, and not by separate suit.” The 
words “ all questions regarding the amount of any mesne pro- 
fits” in that section had been held by a Full Bench of this Court, f 
in Mosoodan Lal v. Bhikari Sing (1), not to mean questions 
relating to the right to mesne profits, but questions relating to 
the amount of mesne profits which are made payable by virtue 
of a decree. If the Court had held that plaintiff was entitled 
to recover the mesne profits and had ordered that the amount of 
those mesne profits should be assessed in execution, then this 
section would have applied; but inasmuch as the Court which 
had to decide the rights of the parties did not pass any decree 
with regard to mesne profits, those mesne profits were not pay- « 


SWABNAMAYI, 


(1) Case No. 249 of 1865; 15th September 1866. 
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able under the decree within the meaning of that section, so as 
to authorize the Court of execution to assess the amount of it. 
The Full Bench Decision of this Court in Mosoodan Lal v. 
Bhikari Sing (1), to which I have referred, appears to be at 
variance with the decision on the same section of the Code by the 
Madras High Court in Chennapa Nayudu v. Pitchi Reddi (2); 
but in a subsequent case of Lakshmi Narasimhalu v. Chatrazu 
Jagannadham Pantalu (3), that Court stated that the High Court 
at Bengal has put a more reStricted construction upon section 11, 
Act XXIII of 1861, than they had done; but they did not express 
any opinion as to whether they considered that decision to be 
right or wrong, as the decision of the case before the Madras 
High Court did not render it necessary for that Court to decide 
whether they concurred with the decision of the High Court of 
Bengal, or not. The High Court at Bombay, in the case of 
Radhabai v. Radhabai (4), have concurred in the view which 


‘was taken by the Bengal High Court with regard to the con- 


struction of section 11. It does not appear to me that there ia 
any sufficient ground for thinking that the decision of Mosoodan 
Lal v. Bhikari Sing (1) is erroneous. The High Court at 
Agra have taken another view of this point. They seem to 
consider that where there is a decree for possession of land, it 
necessarily follows that there must be mesne profits to be awarded 
between the date of the decree and the:time when the plaintiff 
obtain possession. ,That is, as I understand the Agra High 
Court decision in Oonkur Doss v. Heera Sing (5). It appears 
to me, however, that it is impossible to\say that because a 
decree is passed holding that a plaintiff is entitled to posses- 
sion of land, there necessarily must be mesne profits to be 
assessed for a period subsequent to that decree. It is clear 
I think that the execution of a decree for possession is not to be 
stayed so far as delivery of possession is concerned, until the 
amount of mesne profits from the date of delivery is ascertained 
in execution. If a plaintiff, having obtained a decree for pos- 
session, is not to be put into possession until the Court has 


(1) Case No, 249 of 1865; 15th Sep- (8) 3 Mad. H.C. Rep., 287. 
tember 1866, (4) 4 Bom. H. C. Rep, A. Ca, 181, 
(2) 1 Mad. H. O. Rep., 453, (5) 1 Agra H. C. Bep, 141, 
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ascertained what amount of mesne profits he is entitled to recover 
from the date of the decree, a local investigation may be 
ordered, and a very long period may elapse in ascertaining the 
amount of mesne profits, during the whole of which time the 
plaintiff must be kept out of possession and the defendant ren- 
dered liable to continuing’ mesne profits. If, then, the Court is 
justified in executing a decree for possession by putting the 
plaintiff into possession before it has assessed the amount to be 
paid for mesne profits subsequent to the date of the decree. 
it does not necessarily follow that the plaintiff will be entitled 
to have execution against the defendant for mesne profits 
subsequent to the date of the decree for possession. It appears 
to me that there is no more reason for saying that an amount 
for mesne profits subsequent to the date of the decree for 
ssession will necessarily be payable, than there is for saying 
at interest will necessarily be payable under a decree for 
principal sum of money. The question of, the right to mesne 
profits is not to pe tried in a Court of execution; the only 
thing a Court of execution is to try is the amount of mesne 
profits when mesne profits have been awarded by the decree. 

It was urged that, under section 196, the Court which awarded 
possession of the land was bound to award mesne profits from 
the date of the decree to, the date of delivery of possession. 
It is admitted that the Court would not be bound to award 
mesne profits from the date of suit until the date of the decree 
if they were not sued for; yet it is contended that the Court 
which is not bound to award mesne profits from the date of 
suit to the date of decree, must award mesne profits from the 
date of decree to the-date of delivery of possession, although the 
Court may have to investigate in another suit the right to, as 
well as the amount of mesne profits, from the date of disposses- 
sion to the time of the decree. J have frequently seen in suits 
for possession that the plaintiff, in consequence of the stamp duty 
which he would have to pay, if he claim mesne profits, postpones 
his claim for mesne profits until after his right to the land has 
been decided. Is the Court then bound, when it sees that a 
separate suit for mesne profits from the date of dispossession to 
the date of decree is likely to be necessary, of its own accord to 
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1889 award mesne profits from the date of the decree to the time of 
Prarar obtaining possession? It may be that a separate suit for mesne 
Burva profits is pending in another Court. In that case, is the Court 

gua BAN which tries the right to possession, necessarily bound, under 
wanes section 196, to give a decree for mesne profits from the date of 

Rant è . . 

Swarsaarr the decree to the delivery of possession, when it knows that there 


Prarap is a guit in another Court for mesne profits from the date of dis- 


oe possession to the date of decree? If a separate suit should be 
pending in the Moonsiff’s Court for mesne profits from the date 
‘ of possession to the date of decree in which the Court will pro- 
bably order a local investigation, is the Court in which the suit 
for possession is brought necessarily bound to give a decree for 
mesne profits from the date of decree to the date of possession, 
. to be assessed in execution of his own decree by the Court of 
execution, which may render it necessary to have another lo 
investigation as to the value of the land made by a different lo 
Ameen? It appears to me that such a proceeding would b 
highly inconvenient and vexatious. I think fhe Court was not 
bound to award mesne profits from the date of decree to the date of 
possession. The words of section 196 are not compulsory. They 
_are: “the Court may provide in the decree for the payment of mesne 
“ profits from the date.of the suit until the date of delivery of 
“ possession.” It is contended that the Court is not bound to award 
mesne profits from the date of suit to the date of decree, but only 
that it is bound to award them from the date of decree to the 
date of the plaintiffs obtaining possession. The question, then, 
arises, was the High Court, when, in 1863, it reversed the deci- 
sion of the Zilla Court, and gave a decree for the plaintiff 
that he was to recover possession, bound to award mesne profits 
from the date of the decree of the lower Court in 1859, to the 
date on which the plaintiff should obtain possession under that 
decree, although it was not bound to award mesne profits from 
the date of the institution of the suit in 1855, down to the date 
of the decree of the Zilla Court in 1859? The contention is that 
the Court was bound to award mesne profits from the date of the 
decree in 1859 down to the time of the delivery of possession 
under the decree of the Appellate Court, though it was not 
bound to award mesne profits from 1855, when the suit was 
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commenced, to 1859, when the lower Court dismissed the plain- 1889 

tiff’s suit for possession. It appears to me that the Appellate Pratap 
CHANDRA 

Court was not bound to make any such decree, and that the Borua 


fact of its not having made any such decree is not a ground for RANI 


holding that the plaintiff is not entitled to maintain a separate SALSA 
suit for those mesne profits. BWARNAMAYI 
It therefore appears to me that section 196 does not bar the  pPrarar ` 


plaintiff’s right to recover mesne profits for the period of six years “Boroa. 
next before the commencement of the suit, and that his suit is 
not barred by section 2, section 7, or section 196 of Act VIIL 
of 1859, or by section 11, Act XXIII of 1861. The plaintiff 
is entitled to recover in this suit the mesne profits which accrued 
during the period of six years next before the’ commencement of 
the suit, exclusive of the period during which the plaintiff was in 
possession. 
These cases will be sent back to the Division Bench with this 
P of our opinion. The plaintif will recover the costs 
of this reference. 


MACPHERSON, J.—I also think that the suit is not barred 
under section 7, or section 196, of Act VILI of 1859, or under 
section 11 of Act XXIII of 1861, and it was not in my opinion 
necessary for the plaintiff, if he wished ever to recover wasilat, to 
ask for it and obtain an order for it in the suit which he brought 
for possession, 

We have, in the discussion of this matter, rather lost sight of 
one part of the question which Mr. Justice Norman referred 
for our decision, which related to two cases. which had been 
decided by Division Courts. The question referred was “ whe- 
“ ther, where the plaintiff, in a suit claiming possession with wasi- 
“lat, after a decree against him in the first Court, has appealed 
“only on the question of possession and obtained a decree for 
“ possession only ; without auy mention of wasilat, and afterwards, 
«in execution of that decree, obtains possession of the land so 
“decreed, he can in a fresh suit recover wasilat which might 
“have been, but was not, adjudged to him in his former suit.” 
The two decisions which induced the learned Judge to make . 
the reference were based exclusively upon section 2 of Act 
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1889 VIII of 1859. So far as the question before us arises upon 
ae section 2, I am prepared to say that it appears to me still that 
Burva my decision in the case of Balum Bhutt v. Bhoobun Lall (1) 
sian ee (the facts in which are very similar to those in the case now 
before us) was right. What I decided there was that, sub- 
Swarnamarr Stantially, the question of wasilat had never, in the suit for 
“Pace possession, been in issue in any Court, and had never been 
CHANDRA adjudicated upon; and that, therefore, a subsequentsuit for wasilat 
wus not barred under section 2. If a matter has in fact not 
been in issue or adjudicated upon before, a suit in respect of it 


cannot be barred under section 2. 


Hoxsxovsn, J.—I agree in the answer which is proposed to be 
given to the question before us. I understand that that question 
substantially i is, whether the plaintiff in this case is entitled to 
mesne profits only for the years 1863 and 1864, or to mesne pro- 
fits for the years 1859, 60, 61, 62, 63, and 64. It is said, as I 
understand the arguments, first, that the plaintiff is not entitled ` 
to mesne profits for the year 1863, because he did not include X 
those mesne profits in the suit which he instituted in the year 1 
1855; that is, it is said that he is barred by the provisions of sec- 
tion 7 of the Code of Civil Procedure, because he did not 
include the whole of the claim arising out of his cause of action 
in 1855. Now it seems tome that he did, inthe case referred 
to, include the whole of the claim which arose out of his cause 
of action. That claim was, on the one hand, for possession of the 
land, and on the other hand, for mesne profits accruing upon that 
land ; and he sued for mesne profits from the date on which he 
was dispossessed up to the date of his suit, and it appears to me 
that that was the whole of his claim at the particular time when 
he sued. I think, therefore, that the provisions of section 7 are 
no bar to the claim. ; 

Tt is then said that the provisions of section 196 of the Code 
apply, and that they bar the claim, and: that is put upon the 
ground that the Court was bound under. the provisions of that 
section to provide in the deere for the payntont, G mesne pro- 


“ 


(1) 6 W. B., 78, 
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fits on the land in suit from the date of the suit up to the date 
of the delivery of possession. Now the words of that section 
do not bind the Court; that section does not say that the Court 
shall provide, but it says it may provide. The terms are dis- 
tinctly permissive, and not obligatory; and unless we are 
shown some authority or some reasons why those terms should 
be deemed obligatory, which are in their common acceptance 
obviously only permissive, I think those terms must be taken to 
be what they are in their ordinary and natural construction, 
that is permissive. For this reason I think that the suit is not 
barred under the provisions of section 196 of the Code of Civil 
Procedure. 

Neither in my judgment is the suit barred by the application 
of the provisions of section 11, Act XXIII of 1861. The con- 
tention upon that section is, as I understand it, that inasmuch 
asthe mesne profits, for which there is the present contention 
before us, were the mesne profits which were payable in 
respect of the subject-matter of the suit between the date of 
the institution of the suit and the execution of the decree, 
therefore any question as regards these mesne profits was a 
question which could alone be tried and determined by the Court 
executing the decree (that is the Court, in the present instance 
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which passed the decree in 1863), and not, under the words of - 


the Act by another Court in a regular suit. But that is a ques- 
tion which, it seems, has already been determined by the judg- 
ment of the Full Bench which the learned Chief Justice has 
quoted. By that judgment, as I understand it, it was held, 
that when the decree itself was silent .as to any mesne profits 
payable at the time, to which the words of the section, which I 
have quoted, refer, then the Court which was executing the 
decree could not declare the amount of any such mesne profits, 
and could not award them. I think, therefore, for these reasons, 
that the suit is not barred by the provisions of section 11, Act 
XXIII of 1861. | 
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Before Sir Barnes Peacock, Kt, Chief Justice, Mr. Justice Loch, Mr. Justice 
Bayley, Mr. Justice Kemp, and Mr. Justice Macpherson. 


FAKIR CHAND BOSE (Deczes-norpxe) v. MADAN MOHAN GHOSE 
(JUDGMENT-DRBTOR.)* 


Instalment—Kisthandi—Decree—Payment—Act VIII of 1859, ss. 206, 216—~ 
Aot XIV of 1859, s. 20. 


Where a creditor has obtained a decree for money payable by instalments, the 
whole amonnt to become due on failure by the debtor to pay one of the instalments, 
he is, upon failure, entitled, notwithstanding section 206 of Act VILL of 1859, to 
come into Court and certify to the Court and prove payment of the earlier instal- 
menta, to show that execution of his decree is not barred. 

Bhubaneswari Debi vy. Dinanath Sandyal (1) followed. 


Tue following case was submitted, for the opinion of the 
High Court, by the Judge of the Small Cause Court of Jessore. 

“ The decree in this case was passed by consent on the 28th 
January 1864, for rupees 197, payable by instalments from 
Chaitra 1270 (1863) to Chaitra 1278 (1871), both inclusive ; 
the whole to be recoverable with interest at 12 per cent., 
if the instalments were not paid. The decree-holder now applies, 
i. e. within three years from Chaitra 1272 (1865) for the execu- 


` tion of the same, and urges in bar of limitation that he has 


received the instalments for Chaitra 1270 (1863) and 1271 
(1864), The question, therefore, arises whether the alleged pay- 
ments having been made out of Court, and not certified to the 
Court by the decree-holder, I ought, under section 206 of Act 
VIII of 1859, to issue a notice to the judgment-debtor requir- 
ing him to show cause, within a limited period, why the decree 
should not be executed against him. f 

« It has been ruled by thé High Court in the following cases, 
Bindabun Chunder Sircar Chowdhry v. Khosal Chunder Dutt (2), 
Byhunt Ghose v. Kishen Chunder Ghose (3), Digamburee 
Debia v. Sharoda Pershad Roy (4), Hureenarain Chatterjee v. 


AU sapaj- 


Smith (5), Kali Pershad Surmah Roy v. Khetturnath Shaw (6), . 


* Reference, No. 91, from the Judge of the Small Oause Court of Jessore, dated 
the Sth May 1869. 

(1) 2B,L R., A.C, 320. (4) 3 W. R., Mis, 27, 

(2) 2 W. B., Mig, 2. (5) 3 W. R, 8. C. C. Ref., 11. 

(3) 2 W. B., Mis, 43. (6) 4 W. R., Mis, 11. 


ril, 1870. 


VOL. IV.] FULL BENCH RULINGS. 131 


Motee Lall v. Ram Doss (1), Kedarnath Mahata v. Heeralol 1869 
Mundul (2), Luchmee Narain v. Shoda Sheo Sing (3), Prosonno Faxm Onanp 
Coomar Roy Chowdhry v. Kashee Kant Bhuttacharjee (4), ER A 
Mussamut Fuzeelutoonnissa v. Chuttur Dharee Sing (5), Kissen Gnose. 
Mohun Jush v. Chunder Kant Chucherbutty (6), Joteeram 
Das v. Shaikh Huruf (7), Mussamut Luchmun Kunwar v. 
Luchmun Bhuhut (8), Bhya Bhoop Nath Sahee v. Kunwan (9), 
Thakoor Lall Misree v. Kanye Lall Tewaree (10), Chunder Kant 
Mitter v. Ram Narain Dey Sircar (11), Dwarkanath Dass 
Biswas v. Unnoda Churn Doss (12), Gunga Gobind Gooptoo v. 
Makhun Lal Hattee (13), Bharut Chunder Roy v. Nawab Nazir 
Ali Khan Bahadoor (14),—that payments made otherwise than 
through the Court, and not certified to the Court in adjustment 
of a decree, cannot be recognized as keeping alive the same; but 
that an attempt at settlement of accounts in Court is sufficient 
to keep a decree alive, and that an admission by a judgment-debtor 

r gives the creditor a fresh start, and avoids the limitation which 

j might otherwise run against execution; but the act of taking out 

j the proceeds of a previous sale in execution of a decree, is not a 
proceeding to keep alive the decree within the meaning of sec- 
tion 20 of Act XIV of 1859., A further question, therefore, 
arises whether the alleged payments can come under the term 
“ some proceeding” in section 20, Act XLV of 1859. 

“In Subatolla Sircar v. Thompson (15), Mr. Justice Wells 
said that Act VIII is altogether a plaintiffs Act; and the Chief 
Justice in Bhubaneswari Debi v. Dinanath Sandyal (16), says :— 

“c I am not sure that a part-payment under a decree may not 
be proved for the purpose of avoiding limitation, although the 
payment has not been made through the Court, or certified to 
the Court. I am disposed to think that the words “no adjust- 


i 


(1) W. R. (1864), Mis., 38. (9) 7 W. Ry 134. 


(2) 4 W. R, Mis, 21. (10) 7 W. R., 510. 

(8) 5 W. R, Mis., 12. (11) 8 W. R., 63. 

(4) 5 W. R, Mis, 31. (12) 8 W. R., 319. 

(5) 6 W. R, Mis., 43. (18) 9 W. R., 362. 

(6) 6 W. R, Mis., 49. (14) 10 W. R., 354. : 
(7) 6 W. R, Mis, 115. (15) 1 Hyde, 98. 


(8) 7 W.B, 79. (16) 2 B. L. Ry A.C, 320. 
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1889 ment of a decree in part or in whole shall be recognized by 
Me * the Court,” in section 206, mean that no adjustment shall be 
recognized as an adjustment in favor of the debtor, unless it is 
Manga Honan made through the Court, or certified to the Court by the person 
in whose favor the decree has been made; the meaning being 
that the person in whose favor the decree has been made is not 
to be bound by an alleged payment out of Court, unless he has 
certified it. If the Legislature had contemplated the Statute of 
Limitation, and had intended to prevent a payment made within 
the period of limitation from being made use of to prevent the 
operation of limitation, I should think they would have required - 
the payment to be certified by the defendant, who would in that 
case, be affected by it. I am corroborated in this view by 
. finding that no time is fixed within which ‘the plaintiff is to 
certify. If the plaintiff comes in at any time and certifies that 
he has been paid, he must be bound by it; but if limitation was 
the object of the Legislature, they would have required the 
certificate to be made within @ fixed time.’ ” x 
“ After reading the remarks of his Lordship on section 206,I —\ 
take the same view of the section as his Lordship has done. It } 
would, therefore, be presumptuous in me to add anything to 
what has already fallen, from his Lordship, further than to say i 
that a payment out of Court to a'decree-holder is a proceeding 
under section 20, Act XIV of 1859. I, therefore, think that 
under section 216 of Act VIIT of 1859, a notice may be issued, 
calling upon the judgment-debtor to show cause why the decree 
should not be executed against him; and should he come in and 
contest the alleged payments, both parties will then be at liberty 
to prove their respective allegations. But for the purposes of 
the notice, I shall assume that the alleged payments have been 
made.” 
This case was submitted to a Full Bench (by Pzacoox, C. J., 
and MITTER, J.), under the following remarks by 


Pracock, C. J.—As there are conflicting decisions, the ques~ 
tion must be referred toa Full Bench. The decisions which 
š conflict are Kedarnath Mahata v. Heeralol Mundul (1) and ` . 


(1) 4W. R, Mis, 21, 
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Bhubaneswari Debi v. Dinanath Sandyal (1). The other cases _1889 
cited by the Judge of the Small Cause Court appear to have no Faxm Cuaxp 
bearing upon the question referred. 


The opinion of the Full Bench was delivered by 


Pzacoox, C. J.—This question arises out of a point of law 
stated by the Small Cause Court Judge for the opinion of this 
Court. The plaintiff obtained a decree for a sum of money 
payable by instalments, the whole amount of the decree to be $ 
recovered if any one of the instalments should not be paid as it 
became due. The earliest instalment was due more than three 
years before the application for execution, but the instalments 
which the plaintiff wished to levy under an execution fell due 
within the three years. The plaintiff applied under section 216, 
Act VILI of 1859, for the issue of a notice calling on the 
judgment-debtor to show cause why the decree should not be 

; executed against him, and he stated that the defendant had 
paid the earlier instalments which became due more than three 
years before the time of the application. The question was 
whether the plaintiff could be allowed to prove that those 
payments had been made to him as the instalments became due, 
the payments not having been made by the defendant to the 
plaintiff through the intervention of the Court. In consequence 
of some decisions holding that a plaintiff was not at liberty to 
show that the earlier instalments had been paid, and that he was 
not therefore barred by limitation, the question was raised for 
the opinion of the High Court as to whether the plaintiff could, 
notwithstanding section 206 of Act VIII of 1859, come into 
Court and certify to the Court and prove that the defendant had 
paid the earlier instalments, and that he was not barred from 
applying for execution of the decree or the later instalments. 


I do not think I can add anything to what I stated in the 
case of Bhubuneswari Debi v. Dinanath Sandyal (1). The 
section only requires the certificate to be made by the plaintiff, 


(1) 2 B. L. R., A.C, 320. 
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1869 I am of opinion that the plaintiff had a right to come into 


a cee Court and ask for execution of the later instalments, and to 
ManasAronay COTY to the Court and prove that the defendant had paid the 
Guose. earlier instalments as they fell due. The Judge of the Small 
Cause Court ought to be told that he will be justified in issuing 
a notice, on the plaintiff’s certifying that the defendant paid the 
earlier instalments, and on his proving, to the satisfaction of the 
Judge, that those payments were made as they became -due. 
The defendant will then be at liberty to come in and show that 
he had not made the payments, and consequently that the 
plaintiff was barred by reason of not having taken out execu- 
tion within three years from the time when the first instalment 

fell’due, upon which the whole decree became payable. 


Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Norman, Mr. Justice 
Kemp, Mr. Justice Macpherson, and Mr. Justice Mitter. 


1869 SHEIKH KUDRATULLA v. MAHINI MOHAN SHAHA.* k 
Sept. 18. 
Caen KUMAR ROY aw» oruzns v. JAN MAHOMED, Anp ornens.t 


FARMAN KHAN v. BHARAT CHANDRA SHAHA CHOWDHRY.{ 


Mahomedan Law— Pre-emption between Mahomedan Vendor and Co-sharer and 
í Hindu Purchaser—Regulation VII of 1832, 8. 9. 


Per Pracook, C. J., and Kewer and Mrrrer, JJ.—A Hindu purchaser is not 
bound by the Mahomedan law of pre-emption in favor of a Mahomedan co-partnor, 
although he purchased from one of several Mahomedan co-parceners, nor is he 
bound by the Mahomedan law of pre-emption on the ground of vicinage. A right 
of pre-emption ina Mahomedan does not depend on any defect of title on the 
part of his Mahomedan co-partner to sell except subject to his right of pre-emption, 
but upon arule af Mahomedan law, which is not binding on the Court, nor on any 
purchaser other than a Mahomedan. 


* Special Appeal, No. 2548 of 1868, from a decision passed by the Judge of 
Dacca, dated the 13th August 1868, affirming a decision of the Subordinate Judge of 
that district, dated the 31st August 1866, i 
t Special Appeal, No. 2821 of 1868, from a decision passed by the Officiating Judge 
of Rungpore, dated the 4th September 1868, reversing a decision of the Subordi- 
nateJudge of that district, dated the 13th January 1868. 
? t Special Appeal, No. 512 of 1868, from a decision passed by tho Additional 
Subordinate Judge of Dacca, dated the 18th December 1867, reversing a decision of * 
the Moonsiff of that district, dated the 25th February 1867. 
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Per Norman and Maornerson, JJ. (disgentientibus, )—Whenever a Mahomedan 1869 
co-sharer or neighbour has aright of pro-emption, when property is sold by his gurra 
neighbonr or co-sharer, also a Mugsulman, his right is not defeated by the mere Kontarent 


fact that the purchaser is s Hindu. Mane Mo- 
HAN BHANA, 

Tue first of these cases (No. 2543 sf 1868) arose in Zillah gayaa 
Dacca. It was brought’ by a Mahomedan, against a Hindu pur- *™" Box 
chaser, to enforce a right of pre-emption, the vendor being a 74% Mauo- 


Mahomedan. The suit was dismissed by the Court of first in- Pinus Kuan 
stance, and (after a remand by the High Court) by the district 5.0 Gnan. 
Judge, on the ground that the plaintiff had failed to prove that e 
the Hindus in the district had adopted the custom of pre-emp- 

tion, and that, therefore, the right could not be enforced by a 7 
Mahomedan against a Hindu purchaser. 

On appeal to the High Court, it appearing that the point in 
the case had arisen in another case, which had been referred 
to a Full Bench for a decision on that point, the Division Court 

, (L. S. Jackson and Marxsy, JJ.) referred the question in 

' this case also to a Full Bench, namely: “ Whether a Mahome- 

“ “dan who sues to enforce the right of pre-emption which he 
“would have had in respect of property by reason of vicinage 
“ or co-partnership, if such property had been conveyed by the 

` vendor to a Mahomedan, is debarred from enforcing such right, 
“where the purchaser is other than a Mahomedan ?” 

Case No. 2821 of 1868 was brought before the Principal Sudder 
Ameen of Rungpore. The plaintiffs who claimed the right of pre- 
emption were Mahomedans, the vendor was a Mahomedan, the 
purchaser a Hindu, the former owner of the property was also 
a Hindu. The Court of first instance dismissed the suit, on the 
ground that the Mahomedan plaintiffs were not entitled to claim 
a right of pre-emption, the purchaser, as well as the former 
proprietor of the property, being Hindus, and they (the plaintiffs) 
not having established as‘a fact that the custom of pre-emption 
obtained in the district. 

On appeal the Division Court (Norman and E. JaoKson, JJ. ) 
referred the following question for the opinion of a Full Bench : 

« Whether, when the plaintiff claiming pre-emption and the 
“vendor are both Mahomedans, the Mahomedan law of pre- 
“ emption does not apply?” 
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1869 The third case (No. 512 of 1868) arose in Zillah Dacca. 
Ks, Nanu Khan was owner of a certain quantity of land situate in 
Man Mo. Persuna Jehangir Nagar. He was succeeded by his three 
nan Saana. gons Bakshi Khan, Nazar Mahomed, and Badal Khan, who all 
Saran] a jointly enjoyed the property. Bakshi Khan died, leaving his 
alia: son Barkatulla; Nazar Mahomed died, leaving his son Fyzu 

usp, Khan; and Badal Khan died, leaving his sole representative 
FanwanKnax and daughter, Miher Bibi. Barkatulla died, leaving his son 
BraravCuax- Lall Khan; Fyzu Khan died, leaving his son Nassean Khan; 
Coe. and Miher Bibi died, leaving ason Farman Khan. The three 

surviving members of the family, viz., Lall Khan, Nassean Khan, 
and Farman Khan, held and enjoyed the property jointly. 
About the month ‘of August 1866, some months after the death ` ' 
s of Lall Khan, his mother, Allunnissa Bibi, and widow Abidun- 
nissa Bibi, sold the one-third share of Lall Khan to a Hindu 
resident of the village, Nando Lall Baboo and others, for 
Rs. 625. The sale took place at Dacca, where the vendors had 
gone, and the other Mahomedan co-sharers had no knowledge or \ 
any opportunity of obtaining a knowledge of the transaction. 
In the following November, or three months after the sale, 
the vendors and purchaser came to the spot, and put & post on 
the land, declaring possession to have been taken by the pur- 
chaser. Thereupon, the other two co-sharers tendered the 
sum of rupees 625, for which the property had been sold, and 
claimed their right of pre-emption under the Mahomedan law. 
In December 1866, the two co-sharers brought a suit against 
the vendors and purchaser, in the Court of the Moonsiff, founded 
upon their right of pre-emption under the Mahomedan law. 

The Moonsiff gave a decree in favor of the plaintiffs, ordering 
them to pay into Court the amount of the purchase-money, 
rupees 625, within two months, which was done. Against this 
judgment, the purchaser appealed to the Principal Sudder 
Ameen of the district, who reversed the decision of the Moonsiff., 
He said— 

““Tt has been held by several decisions of the High Court that, 
“unless a prescriptive usage and local custom be clearly estab- 
“lished, a Hindu defendant is not bound by the Mahomedan 
“law in a case in which a Mahomedan seeks to enforce his right 
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“ of pre-emption; and in the case of, Sheraj Ali Chowdhry v. 1869 
“ Rumzan Bebee (1), it has been held that no such local custom | Suzie 


“prevails in the district of Dacca, whereby Hindus in that eo, 

“district are bound by the Mahomedan law in suits brought in man SHAHA. 

“right of pre-emption.” Saxara Ku- 
. From this decision the plaintiff, Farman Khan, appealed to the gt es 

High Court sia 

j Farsan KEAN 

GLOVER, J., referred the following question to a Full Bench: panii rane 


«Where no local custom exists with regard to pre-emptione pra Suana 
CROWDHRY, 
“amongst Hindus, can a Mahomedan pre-emptór be deprived 
f of his right of pre-emption as against a Mahomedan vendor, 
“ because that vendor chooses to sell to a Hindu?” 

In referring the question, the learned Judge made the following 
remarks: “ The point arose in a Special Appeal from Dacca, heard 
“by Mr. Justice L. S. Jackson and myself, in December last, and 
“it was argued for the special appellant that the decision in 
“ Fukeer Rawot v. Shaikh Emambuksh (2) did not apply to this 
“ case ; that the two decisions in which the point was decided, viz. 
“ Dewan Munwar Ali v. Syed Azhurooddeen Mahomed (3) and 
“ Sheray Ali Chowdhry v. Rumzan Bebee (1) were bad law; that 
“ the right of pre-emption belonged inalienably by Mahomedan 
“Jaw to all Mussulmen wherever located, without reference to 
“ custom ; and that a Mahomedan pre-emptor could not be cheat- 
“ed outof his right, merely because his Mahomedan vendor 
“ chose to sell the property to a Hindu, for the purpose of defeat- 
“ing his claim as shafee.” 

„The three cases were heard together. 


Mr. Money, for the plaintiffs, contended that where a Mahome- 
dan co-parcener sold immoveable property, he could only do so 
subject toaright of pre-emption by his co-sharer; nor could a 
purchaser gain any right to the property by his purchase except 
subject to the right of pre-emption in his vendor’s co-sharer. It 
was a disability attaching to land in the hands of Mahomedana, 
that it could not be sold except subject to such right of pre-emp- 


(1) 8 W. R., 204. (2) Case No. 1116 of 1861; 28th Sept., 1863. 
(8) 6 W. R, 270. 
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1869 tion in the person entitled to claim it. A person having a right 
Peo ae of pre-emption could not be deprived of that right by the mere 
v. fact that the purchaser over whom he claimed it was a person 
Mannı Mo- 
nax Sana. Other than a Mahomedan. 
Savaata Ku- 


TAR MOE Baboo Kali Mohan Das, for the defendants, contended that 


v. 
an Man ™ with reference to Regulation IV of 1793, section 15, and Regula- 
Farman Kuan tion VIT of 1832, section 9, the Mahomedan law would not apply 
BraratCuax- against a Hindu purchaser; that the Mahomedan law could 
Oks Buana snot be permitted to operate to deprive the Hindu purchaser 
of the property to which but for the operation of such law he 
would be entitled. 
The arguments and cases cited are very fully referred to in 


R the opinions of the Full Bench, which were as follows: 


Mitter J.—The question to be determined in these cases is, 
whether in a district, the Hindu inhabitants of which have not 
adopted the Mahomedan custom.of pre-emption, a Mahomedan 
is entitled, either upon the ground of vicinage or co-parcenary, 
to enforce a right of pre-emption against a Hindu purchaser 

` from a Mahomedan vendor. Iam of opinion that this question 
ought to be answered in the negative. For the purpose of arriving 

at a correct solution of this question, it is necessary, first of all, to 
ascertain the law upon which the solution ought to be based. That 
the Mahomedan law is not the law of the land is, I believe, a pro- 
position beyond all dispute ; and it follows, therefore, that the mere 
fact that the subject-matter of this suit is immoveable property, 

is no ground whatever for holding that it is necessarily governed 

by the provisions of the Mahomedan law as the law of the place 

in which that property is situated. If, therefore, we are at all 
bound to apply the Mahomedan law of pre-emption to a case of 
this description, it must be either because the application of 
that law has been made obligatory upon us by some positive 
legislative enactment, or because the principles upon which 

it is founded are so eminently consistent with those of justice, 
equity, and good conscience, that the Courts of this country are, 

j by their very constitution, bound to follow them, in the absence 
è of any express legislative declaration to the contrary. Sec- 
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tion 9, Regulation VII of 1832, however, appears to me to 1869 
be conclusive on this point. That section runs as follows: k Srema i 
“ It is hereby declared that the sbove rules are intended, and E 
‘shall be held, to apply to such persons only as shall be bond maw Smama. 
: * fide professors of those religions at the time of the application Sarara Ku- 
“of the law to the case, and designed for the protection of the ae ie 
“rights of such persons, not for the deprivation of the rights of 
“others. Whenever, therefore, in any civil suit, the parties to Farman Kuan 
“such suit may be of different persuasions, where one party shall Braker Ciawi 
“be of the Hindu and the other of the Mahomedan persuasion, - Gta. 
“or where one or more of the parties to the suit shall not be 
“ either of the Hindu or Mahomedan persuasion, the laws of 
* those religions shall not be permitted to operate to deprive such 
‘party or parties of any property to which but for the operation é 
“of such laws they would have been entitled. In all such cases, 
‘the decision shall be governed by the principles of justice, equity, 
“and good conscience.” Now the present suit is admittedly 
/ suit of a civil nature, and it is also a suit the parties to which 
7 are of different religious persuasions. Under such circumstan- 
ces, it is perfectly clear, that the decision of such a suit must 
be governed by the section above referred to, and that section 
not only requires that we should follow the rule of justice, 
equity, and good conscience as our only guide in cases of this 
description, but it absolutely forbids us to apply the Hindu 
or the Mahomedan law to those cases, if we find that the 
result of such application would beto deprive any one of the parties 
of a property to which he would have been otherwise entitled. 
This then being the law upon which our decision ought to be 
based, let us see, first of all, whether the effect of our allowing 
the Mahomedan law of pre-emption to operate in this case would 
be to deprive the Hindu purchaser of a property to which he 
would have been entitled but for the operation of that law ; and, 
in the next place, whether the provisions of that law are so con- 
sistent with the principles of justice, equity, and good conscience 
that we are bound to administer them, without any reference 
whatever to the religious persuasions of either of the contending 
parties. If the first of these two questions is answered in the 
affirmative, it would be useless to proceed with the second, for it 


v. 
Jan Mano- 
MED. 
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‘ef 1869- is clear that however just and reasonable the Mahomedan law 
“keH a of pre-emption might be in itself, it would be not only contrary 
Ce ene to the rule of justice, equity, and good conscience which we 
max Susana. are bound to follow in all such cases, but also to the positive 
Savana Ko- injunctions of the Legislature, if we allow that law to defeat 
xar Ror í 
the vested rights of an individual, who is under no legal or 
moral obligation to obey it. If, on the other hand, the first 
Famn Kuan question is answered in the negative, we shall have still to pro- 
BuanatCnax- ceed with the solution of the second, for unless we find that the 
Courage Mohomedan law of pre-emption is in strict conformity with the 
principles of justice, equity, and good conscience, we have no 
right whatever to enforce it against a Hindu, who is, as I have 
already observed, under no legal or moral obligation to abide by 
it. Both these questions, however, are inseparably connected 
with each other, and the answer to both of them entirely 
depends upon the nature of the right of pre-emption under the 
Mahomedan law. If that right is founded on an antecedent 
defect in the title of the vendor, that is to say on a legal dis- 
» ability on his part to sell his property, to a stranger, without 
e giving an opportunity to his co-parceners and neighbours to 
purchase it in the first instance, those co-parceners and neigh- 
bours are fully entitled to ask the Hindu ‚purchaser to surren- 
der the property, for although as a Hindu, he is not necessarily 
bound by the Mahomedan law, he was at any rate bound by the 
rule of justice, equity, and good conscience to inquire into the 
title of his vendor; and that very rule also requires that we 
. should not permit him to retain a property which his vendor had 
no power to sell. If, on the contrary, it can be shown, that there 
was no such defect in the title of the vendor, or in other words 
that he was under no such disability, even under the Mahomedan 
law itself, it would follow as a matter of course, that there was no 
defect in the title of the purchaser, at the time of its creation ; 
and it would be, therefore, contrary to the express provisions of 
section 9, Regulation VII of 1832, to deprive him of a property 
which has already become his, by the application of a law which 
per se has no obligatory force upon him. Now, so far as I can 
judge of the Mahomedan law of pre-emption from the materials 
within my reach, it appears to me to be perfectly clear that a 
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rigbt of pre-emption is nothing more than a mere right of 
re-purchase, not from the vendor but from the vendee, who is 


‘troated, for all intents and purposes, as the full legal owner of 


the property which is the subject-matter of that right. There 
is nothing whatever in the Mahomedan law, so far as I am aware 
of, which imposes upon any one the obligation of making the 
first offer to his neighbour or co-parcener before he can sell his 
property to a stranger; nor is there any thing to show that the 
right of pre-emption is based upon any such obligation the non- 
fulfilment of which would prevent the stranger from acquiring a 
complete and valid title in the property by virtue of his pur- 
chase. On the contrary, I find it clearly laid down by the 
Mahomedan lawyers themselves, that it is an extremely, 
feeble right which comes into existence for the first time 
after the full legal title has already passed to the purchaser 
by the sale, and that it is based upon considerations arising not 
from any defect of title in the purchaser or in the vendor, but 
from the inconvenience to which the pre-emptor would be sub- 
jected if a stranger were allowed to retain a property which is 
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situated in his neighbourhood, or in which he is interested as a 


co-parcener. * 

These remarks appear to me to be fully borne out by the 
following passages in the Hedaya: “ And certainly a greater 
“ regard is due to the partner than to. the stranger, since the 
“ vexation that would ensue ‘to the partner from forcing him 
“to abandon a place which from long residence may have ac- 
“ quired his affections would, doubtless, be greater than that to 
“ which the stranger is subjected; for although he may be thus 
“dispossessed contrary to his inclination of a property ovér 
“ which he has acquired a right by purchase, yet still the griev- 
“ance is but inconsiderable, since he is not dispossessed without 
“ receiving a due consideration.”— Volume III, page 563. “ ‘The 
se privilege of shaffa is established after the sale.” — Ibid, page 568. 
“ The right of shaffa is not established until the demand he re- 
“ gularly made in the presence of witnesses, and it is requisite 
« that it should be made as soon as possible after the sale is known, 
* for the right of shaffa is but a feeble right, as it is the diaseiz~ 
‘ing another of his property, merely in order to prevent appre- 
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1869 “hended inconveniences.”—Jbid. “When the demand has 
Bhai “been regularly made in the presence of witnesses, still the 
me shafee does not become proprietor of the house until the pur- 
nan Sana. “ chaser surrenders it to him, or until the Magistrate passes a 
Sayama Ku- “decree; because the purchaser’s property was complete, and 

mar Roy 
ee ee “ cannot be transferred to the shafee but by his own consent, or 

amp. “by a decree of the Magistrate.”"—JIdid. “ But if possession has 
Taman Krax “ been delivered to the purchaser, the taking of evidence against 
BaararCnan- “the vendor is not sufficient, he being no longer an opponent; for 

pna SHAHA chaying neither the possession nor the property, he is a 
“ atranger.”—TIbid, page 572. ‘ Where the seller, however, is in 
“ possession of the premises, the presence of both is necessary, 
“for first the purchaser is the proprietor, and the seller the 
“ possessor; and as the decree of the Kazi must be against both, , 
“both must be present.”—Jbid, page 576. These passages con- 
clusively prove that the right of pre-emption is nothing more than 
a mere right of re-~purchase from the purchaser, who is recognized 
for all intents and purposes as the full legal owner of the property ; 
that it is a right which arises not from any antecedent defect of — j 
title in the vendor, but comes into existence after the right to 
the property has completely passed to the purchaser; and lastly 
that it is a right of an extremely feeble nature, solely and 
exclusively based upon considerations of “ apprehended incon- \ 
veniences” to the pre-emptor, if the purchaser is not com- 
pelled to part with it on receiving back the full amount of the 
purchase-money which he had paid to his vendor. 
Such then being the nature of the right under the Mahomedan 
law itself, and the simple question in all such cases being, as the 
Mahomedan lawyers have themselves put it, whether the incon- 
venience to which the purchaser would be subjected by being 
obliged to surrender a property, over which he has acquired a 
“ completetitle” by purchase, is greater or less than the incon- 
venience to which the pre-emptor would be subjected if his claim to 
_ Te-purchase were not recognized, are we not at once met by that 
portion of section 9, Regulation VII of 1832, which peremp- 
torily lays down that we should not, in any civil suit, the parties 
to which are of different religious persuasions, permit the law of 
the Mahomedan religion to operate to deprive any one of the 
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1869 property by virtue of his purchase, as his vendor had none to 
Suen gell, a declaration which is beyond all question perfectly con- 
KUDR\TULLA , r s % š 5 
v. gistent with that rule of justice, equity, and good conscience 
Ma smana, which the Legislature has laid down for our guidance in such 
Sarama Ku- cases. Indeed, the right of the purchaser in such a case, if any, 
xar Ror ig entirely based upon the Mahomedan law; and it is by appeal- 
Jax Mano- ing to the provisions of that law that he can pretend to make 
Fanan Kuan OUt that right, for there is no other law upon which he can fall: 
BuarssCuan. back. The present case, however, stands on quite a different 
gza Suma footing. It is true that the party from whom the respondent 
made his purchase was bound by the Mahomedan law, which 
was the law of his religion; but that law did not prevent the 
respondent from acquiring a complete and valid title by virtue 
. of his purchase. If, therefore, after he has already acquired 
such a title, we apply the Mahomedan law against him, we 
deprive him of a property to which he would have been entitled 
but for the application of that law, and this we are strictly for- - 
bidden to do by the express provisions of the section to which \ 
reference has been so often made. 

In order to point out clearly the nature of the right of pre- 
emption under the Mahomedan law, we have only to contrast it 
with the right which the member of a joint undivided Hindu 
family possesses against the other members of that family under \ 
the Mitakshara, By the latter law, every member of a joint 
undivided Hindu family has a positive right of veto against the 

r other members, if they are about to dispose of their undivided 
«shares in the joint property either by sale, gift or otherwise; and 
every such disposition is absolutely null and void, if made with- 
out his consent. The Mahomedan law, on the other hand, allows 
the right of pre-emption to come into operation only in the case 

of a sale, and it nowhere recognizes any right of veto in the 
pre-emptor. In the former case, there is a positive legal dis- 
ability on the part of the member of a joint undivided Hindu 

. family, which prevents him from conveying a valid title to the 
purchaser, without obtaining the consent of his co-parceners; 
and if the purchaser chooses to purchase without such consent, 
he does so at his own risk and peril. Suppose that the purchaser 
happens to be a Mahomedan, and a suit is brought against him by 


ae 
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the co-parceners of his Hindu vendor, for the purpose of setting 


aside the purchase, the ends of justice and equity would certainly 
require that we should look to the Hindu law for the purpose 


of determining the respective rights of the parties; and when we ` 


apply the provisions of that law to such a case, we do not con- 
sult the mere conveniences of the parties, but we simply protect 
the rights of the Hindu co-parceners without depriving the Maho- 
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medan purchaser of any property to which he would have been Pamaran Karan 
otherwise entitled; for he has no property to be deprived Of, BHARATCHAN- 


as there was none which his vendor could sell, and none, there- 
fore, which could pass to him by virtue of his purchase. The 
Mahomedan law, on the contrary, far from imposing such disability 
upon the vendor, expressly sanctions various tricks and artifices 
by which the right of pre-emption can be absolutely defeated. 
I shall have occasion hereafter to refer to these tricks and 
artifices in dealing with the second question which I proposed 
at the commencement of this discussion; but I wish to refer 
to them in this place, merely for the purpose of showing that, 
if the founders of the Mahomedan law had the least intention 
of establishing the right of pre-emption upon a positive obliga- 
tion on the part of the vendor not to sell his property to a 
stranger, without making the first offer to his neighbours and 
co-parceners, they could not have, at the same time, allowed that 
obligation to be evaded by tricks and artifices, which, to say the 
least of them, would be on such a hypothesis nothing but fraudu- 
lent. This argument becomes almost insurmountable, when 
we reflect that the Mahomedan law itself is essentially based 
upon the Mahomedan religion, and it is almost incredible that 
the professors of that law, who are notorious for the tenacity 
with which they adhere to the tenets of their creed, should have, 
after having imposed a legal obligation upon the vendor, and 
thereby made it almost equal to a religious obligation, allowed 
him to get rid of that obligation, by fraudulent devices, which, 
upon such a supposition, they could not but have regarded as 
positively sacrilegious. 

Now as to the second question, namely, whether the provisions 
of the Mahomedan law of pre-emption are so consistent with 
justice, equity, and good conscience that we are bound to 
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1869 administer them, irrespective of any consideration arising from 
PaaS ate the difference in the religious persuasions of the parties to this 
Y a litigation. I have already observed that the determination of 
nan Suan. “this question would be perfectly unnecessary, if the first question 
ig Ko- is answered in the affirmative; and as I believe that I have 


ae tak already shown that the first question does not admit of any 

wep. other answer, I will dismiss the second with very few re- 

Farsan Kran marks. A Full Bench of this Court in Fuheer Rawot v. 

BuaratCuan- Sheikh Emambuksh (1) has already decided that a Hindu cannot 

DRA BHANA : . . 

Cnownypr. enforce a right of pre-emption against a Mahomedan pur- 
chaser from a Mahomedan vendor, in a district, the Hindu 
inhabitants of which have not adopted the Mahomedan custom 
of pre-emption. Iam far from saying that this decision has, 

° in any manner, settled the point which has been referred to us 
in the present case; nor do I mean to say for one moment that 
the converse of every true proposition is necessarily true. But 
what I mean to say is, that it is at least a conclusive authority 
to show that there is nothing in the Mahomedan law of pre- 
emption to recommend it to us upon the bare abstract ground 
of justice, equity, and good conscience. Whether the Hindu 
inhabitants of the district in which the case in which that decision 
was passed arose had adopted the Mahomedan custom of pre- 
emption or not, would have been perfectly immaterial, if the 

Court had found that the Mahomedan law of pre-emption was 

strictly consistent with the principles of justice, equity, and good 

conscience; for in that case the Court would have been bound 
to follow that law not because it was the law of the Mahomedans, 
but because it was identical with that rule of justice, equity, 
and good conscience which it is bound to administer in all cases 
in the absence of any positive legislative provision to the con- 
trary. Butit is needless to dwell any further upon this point. 

The Mahomedan law itself, as I have already shown, puts the 

right of pre-emption entirely upon considerations of “ appre- 

hended inconveniences” to the pre-emptor; but the value of 
such considerations is absolutely ni? before a Court of Equity, 
when it finds that the necessary consequence of acting upon 


(1) Case No. 1116 of 1861; September 28th, 1863. 
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1869 respect by the Mahomedan law, which was in fact the law of 
= aaa the land. But now that the Mabomedan law has ceased to be 
nent the law of the country, it seems to me to be manifestly unjust 
nan Seana. and inequitable that we should enforce the Mahomedan law of 
Baraia Ee pre-emption against a Hindu, without giving him the benefit 
ae of that law in other cases in which he would like to stand in the 

position of a pre-emptor. No doubt, if the ends of justice and 
Ramwan Kaan equity require, that this should be done, let it be done by all 


Branar Cran- manner of means; but I believe that I have already shown that 
DRA 


Jax 


Cuowpaerr. We are positively forbidden, by the Legislature itself, to introduce - 


the Mahomedan law of pre-emption in a case of this description. 

It has been argued that if two persons jointly purchase a piece 

of land, and covenant between themselves that neither of them 

°’ will sell his share in the land to a stranger without giving an 
opportunity to the other to purchase it in the first instance, and 

if a stranger purchases such a share with notice of the covenant, 

he would be certainly bound by it before a Court of Equity. 

But there is no real analogy between this case and the present. 

‘In the first place where is the privity between the vendor and 

the pre-emptor in the present case. It is true that they are both 


io apii 


Mahomedans, and as such bound by the Mahomedan law; but - 


.they might have acquired their respective interesta without any 
reference to each other, and neither of them would have any 
right in that case to charge the other with any breach of faith 
if the latter were to use his own property without interfering 
with the rights of the former. Suppose that the vendor in this 
- case had changed his religion before or at the time of the sale,— 
could it have been still contended that he was bound by the 
Mahomedah law of pre-emption, and that the effect of that law 
was to create a permanent covenant between him and his neigh- 
bours and co-parcenera, which would, at all times, prevent him 
from selling his property to any one he liked, without their 
consent and sanction? But the argument is conclusively 
refuted by the fact that the Mahomedan law itself imposes no 
such obligation on the vendor; but, on the contrary, it authorizes 
“i him to defeat any claim of pre-emption which his neighbours 
and co-parceners might choose to advance by tricks and arti- 
fices which could not but have been rogarded as fraudulent 
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and sacrilegious, if any such obligation had been in actual 1869 
existence. Suppose that two persons were to enter into a cove. , ©! RAUL 
nant like the one assumed in the argument in question, and sei ato- 
suppose also that there was a clause in that covenant to the maw Sumana, 
effect that the obligations created thereby could be evaded ‘by Sarana Ku- 
tricks or artifices similar to those recognized by the Mahomedan v, 

. Jax Mano- 
law of pre-emption, —would not every Court of Equity treat xep. 
such a covenant as an absolute nullity? And would anybody Fanan Kiran 
contend for one moment that a purchaser for valuable considera- BuaratCuan- 
tion would lose his rights by such purchase, merely because it T, 
was made with notice of such a covenant? I think that there ° 
can be but one answer to both these questions. 

In conclusion, I have only to add that so far as decided cases 
are concerned, they are all in favor of the.view which I have taken 
in this case. „The first case cited in the course of the argument, 
Gholam Nobby Chowdhry v. Gour Kishore Rai(1),is too obscurely 
reported to be relied upon as an authority on either side. It 
appears that the first regular suit, which was brought solely . 
upon the ground of the Mahomedan law, was dismissed by 
the provincial Court; and we further find that there was a 
direction in the second suit to enquire whether the Hindus 
of the place had adopted the Mahomedan custom of pre-emp- 
tion. Nothing farther appears from the printed report on the 
point of custom, and it is impossible to say whether the Maho- 
medan law, which was ultimately applied to the case, was so 
applied on the ground of custom or otherwise. The cases of 
Dewan Munwar Ali v. Syed Azhurooddeen Mahomed (2), Baboo 
Mohesh Lal v. Christian (3) and the same case (4) later on ap- 
peal, and Sheraj Ali Chowdhry v. Rumzan Bebee (5) are directly 
in favor of my view. The other cases that were cited in the course 
of the argument have no bearing upon the point now before 
us, inasmuch as they arose in districts in which the Hindus 
have adopted the Mahomedan custom of pre-emption. 


Kemp, J.—The question proposed to the Full Bench in this 
case, is, when no local custom exists with regard to pre-emption 


(1) 1 Sel. Bep., 350. (4) 8 W. R., 446. 
(2) 5 W. R., 270. (5) 8 W. R., 204. . 
(3) 6 W. R., 250. 
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1869 amongst Hindus, can a Hindu purchaser be deprived of his right 
Smu of pre-emption by a Mahomedan claiming the right of pre-emp- 
KUDRATULLA , é K sos 
v. tion either as a co-sharer or a neighbour? Iam of opinion that 
Manint Mo- . . . P 3 
nan Sana, this question must be answered in the negative. The course of 
Sayama Ku- decision on this point hitherto appears to me, on the whole, to 
aiar Ror favor the view which I take. Justices Trevor, Bayley, the 
Jas Mano- Jate Shumbhunath Pundit, Phear, Glover, and last myself 
FarwanKuan bave adopted this view, and to this list I may now add my 
BuanarCnan- learned colleague Mr. Justice Mitter. These decisions, in my 
OPA SRANA opinion, certainly favor the view which I take, namely, that 
* where no local custom exists among Hindus, a Mahomedan 
pre-emptor has no right of pre-emption as against a Hindu pur- 
chaser. Of the three cases which are now before us, two were 
brought claiming shaffa in right of co-parcenary, and in the 


other, shaffa was claimed by right of vicinage. 


It is a somewhat remarkable fact that a Mahomedan Moulvie . 


was the officer who decided one of these cases. His decision 
was against the Mahomedan pre-emptor. However, we have 
nothing to do with the merits of the three cases which have been 
submitted to us; we have only to answer the abstract question of 
law which has been referred to us for our opinion, 

Mr. Justice Mitter, has, in my opinion, shown most 
conclusively how feeble a right at the very best the right of 
pre-emption is, according to the Mahomedan law. It must not 
be supposed that this right of pre-emption, which is a creature of 
the Mahomedan law, was the right of the Mahomedans alone, 
even when the Government of the country was a Mahomedan 
Government; and even in other countries now governed by 
Mahomedan sovereigns, the right of pre-emption is not confined 

~ to Mahomedans. It is also allowed to zimmees, or infidels, that 

is to say, Christians, Hindus, and the like, for Christians and 
Hindus are considered infidels by Mahomedaus.—Baillie’s Maho- 

medan Law, 473; 3 Hedaya, 585, Book XXXVIII, Chapter II. 

The right of pre-emption is given, first, to a partner in the 

land gold ; secondly, to the partner in the immunites or appendages 

of the land, such as the right to water and to roads; and, thirdly, 

. to a neighbour. The right of pre-emption relates to a thing held 
in joint property which has not been divided of. It is given 


ret re” 


x, 1870, 
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under the Mahomedan law to a partner to prevent the incon- 
venience which would arise from a division, for if the partner 
were not to get the share which is the subject of skaffa, the new 
purchaser, who might be a Hindu or a Christian, might insist 
upon a division, and thus incovenience the Mahomedan co-partner. 
But this privilege of shaffa is not established, and is not com- 
plete until after the sale, for the right cannot arise or exist until 
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1869 


SHEIKH 
KUDRATULLA 
v. 
Maurin Mo- 
HAN BHANA. 


Sarasa Ku- 
MAR Roy 


v 
Jans Mano- 
MED. 


the proprietor is no longer inclined to keep his land or his house, Farsan Kwan 
and this can only be manifested by the sale of the land or the Dantan ORAR: 


house.—3 Hedaya, 668, Book XXXVIII, Chapter II. Mr. Justice 
Mitter has dwelt upon the devices by which, under the Maho- 
medan law itself, the vendor can get rid of the obligation. That 
these dovices are sanctioned by the great Mahomedan law- 
yers, is very clear. Abu Yousaff, the great disciple of Hanifa, who 
is considered the great oracle of Mahomedan jurisprudence, — Abu 


” Yousaf who was selected for his learning by the great Harun 


Alraschid to be the first Kazi-ul-Kuzat, or supreme civil 
magistrate, —Abu Yousaff, himself held, that such devices are 
not abominable; and his argument is, that as the devices prevent 
the right of shaffa from ever being established, the inconve- 
nience that may accrue to the pre-emptor ought not to be con- 
sidered. I will mention one or two instances of devices counte- 
nanced by the Mahomedan law, by which a vendor may defeat 
the right of the shafee. Take the instance of two Mahomedan 
neighbours. A Mahomedan wishes to sell his house to a Hindu. 
He has nothing todo but to reserve the breadth of one yard 
extending along the house of the shafee to defeat his right. 
Take another instance. If A, a Mahomedan, sells a house 
to B, a Hindu, for two lakhs of rupees, and afterwards in 
lieu of that sum, A takes a jumma or gown, the pre-emptor 
must take the house for two lakhs, though it may not be 
worth two hundred rupees, or lose his right of shaffa. Whilst 
on the subject of devices, it is but right to say that there 
is one great Mahomedan lawyer who does consider that these 
devices are abominable. That lawyer is Mahomed, not the 
prophet, but the lawyer. But it has been ruled, and it will also be 
found in Harington’s Analysis, that the opinion of Abu Yousaf 


DRA SHAHA 
Cuagypurt. 
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-1869 is entitled to greater weight than the opinion of Mahomed, 
omen, and that the opinion of Hanifa is entitled to greater weight than 
UDRATULLA 
ae aie: the single opinion of Abu Yousaff or Mahomed; but where Abu 
wax Suaua. Yousaf and Mahomed differ from Hanifa, their opinion will 
Bayana Ko- prevail, £ 
hay : There is another great Mahomedan lawyer, whose work has been 
usp, translated by Mr. Perron into the French language, under the 
FananKuay orders of the French Government. It is entitled “ Civil Juris- 
PvieanUniw: prudence of the Mahomedans.”’ In page 423, Vol. IV of that 
as work, the following passage occurs, which I translate from the 
_ French: “ The law of pre-emption does not arise, nor can it be 
“ exercised, except against the person who has become the new 
“ proprietor of that which appertained to one of the associates or 
° *‘co-partners, after that acquisition has been brought about by 
“the exchange of one thing for another, or has been the conse- —' 
* quence of the sale.” ae 
Again, returning to thé Hedaya, we see how weak this right Í 
is, If the shafee die before a decree for possession is passed by \ 
the Kazee, hig right of shaffa becomes absolutely extinct; if he 
die after the decree, although he has not got possession, because 
he has not paid the purchage-money (for he cannot get posses- 
sion until he pays the purchase-money) the right devolves on 
the heirs. i \ 
This appears to me to show that this is not a right that 
attaches to the land, but is a personal right. It is clear then 
that this obligation is but a feeble one. Even under the 
Mahomedan law, it seems that it can be evaded by devices 
sanctioned by the great Mahomedan lawyer Abu Yousaff. 
We cannot, therefore, in justice, equity, and good conscience 
decide that a Hindu purchaser in a district in which the custom 
of pre-emption does not prevail as amongst Hindus, is bound 
by the Mahomedan law, which is not his law, to give up what 
he has purchased to a Mahomedan who derives the right of 
shaffa either in his capacity of co-sharer or neighbour. I fally 
concur in the judgment given by Mr. Justice Mitter. 


. Norman J.—The point in this case is whether, if: property 
is sold by a Mahomedan co-sharer to a Hindu, another co-sharer, 


aril, 1870. 


we. 
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being also a Mahomedan, has not a right of pre-emption without.” 1869 


reference to the question whether the case arises in a district EN 
where Hindus have adopted the system of pre-emption. ee 


In order to determine that question, it is necessary to con- T^Y Suara. 
$ Savaata Ku- 


sider- what is the nature of the right of pre-emption which, “Srar Ror 
according to Mahomedan law, is possessed by the co-sharers. yix aano- 
It is one of a very limited character. It is defined shortly => 
to be æ right of possessing property on paying a sum equal "APN Enan 
to that which has been paid by the purchaser. It arises only BuanarCman- 
on the completion of the purchase, and the cessation of the yrowpuny. 
seller’s ownership in the subject of sale. The pre-emptor has 
no right to prevent his co-sharer from alienating to any one 
whom he pleases, if he does so otherwise than by way of sale, 
or excharige. The right exists, though the pre-emptor has, ` ° 
previously to the sale, refused to give to the seller the sum at 
which the purchaser has acquired the property, as appears from 
the opinions of the Mahomedan law officers of the Sudder 
Dewanny Adawlut, in case No. 9, Macnaghten’s Precedents, 
page 196. 

In the Hedaya, Book XX XVIII, Chapter I, the arguments 
of the Schools of Shafei and the Hanifites respectively, as to 
the right of a neighbour to pre-emption, are discussed. Shafei 
is of opinion that a neighbour has not a right of pre-emption. 
He says: “ Shaffa relates to a thing held in joint property, and 
e which has not been divided off; when, therefore, the property 
* has undergone a division, and the boundary of each portion is 
* particularly discriminated, and a separate road assigned to each, 
‘the right of shaffa can no longer exist. Besides, the éxistence 
“of the right of shaffa is repugnant to analogy, as it involves 
“ the taking possession of another’s property contrary to his incli- 
“nation, whence it must be confined solely to those to whom it 
“is given by the law. Now it is granted particularly to a part- 
“ner; but a neighbour cannot be considered as such, for the 
“intention of the law in granting it to a partner is merely to 
« prevent the inconveniences arising from a division, since if the 
“ partner was not to get that share which is the subject of the ‘ 
“claim of shaffa, a new purchaser might insist on a division; 
“ and thereby occasion tohim a great deal of unnecessary vexa-~ 
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1869 “tion, &c.” The Hanifitessay : “ The reason for establishing this 
Re right in a partner is the circumstance of its being continually 
UDRATULLA š we ` 

Se ae “ andinseparably adjoined to that of astranger(viz. the purchaser), 
wax Sana, “ which is injurious to him, because of the difference of a stran- 
Savana Ku- “ ger’s disposition and so forth; and certainly greater regard is due 
wan ROX eto the partner than to the stranger who may have made the 
eee e purchase, since the vexation that would ensue to the partner 
Taman Kuan “ from forcing: him to abandon a place which from long resi- 
BuanacCuax- dence may have acquired his affections, would, doubtless, be 
DRA BUANA c greater than that to which the stranger is subjected, for 
t though he may be thus dispossessed, contrary to his inclination, 
“ of a property on which he has acquired a right by purchase, 
“yet still the grievance is but inconsiderable, since he is not 
. “ « dispossessed without receiving a due considerations and as 
“ all these reasons equally hold on behalf'of a neighbour, he 
«is entitled to the privilege of shafee as well as a partner. 
* The reason, moreover, on which Shafei grounds the right of a 
* partner, and the distinction he makes between a partner and a 
“neighbour, can by no means be admitted, since the inconveni- 
“ ences attending a division of property are allowed by the law, 
“ and are notof such a nature that the preventing of them should 
e justifiy the injury which must be committed in depriving another 
“ of his property contrary to his inclinations. The order in which 
« we have classed the persons entitled to the privilege of shaffa is 
* founded on the precept of the Prophet, who has snid : € A part- 
“ener in the thing itself has superior right to one who is only a 
“ ‘partner in its appendages; and a partner in the appendage of 
«c c the property precedes a neighbour.’ Besides, the conjunction 
occasioned by a partnership in the property itself is of all others 
“the strongest; and next to it is that occasioned by a partnership 
“in the appendages (since here the party participates in the 
“immunities of the property which is not the case with a neigh- 
“bour), and a superiority of right in every instance depends on 
s the strength of the cause or fundamental principle. The vaxa- 
* tions, moreover, and inconvenience arising from a division may 
“be admitted as an additional argument, though it be not of such 

“ weight as to form a ground for injury to another.” 
The right of pre-emption is apparently a right on the part of 
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a partner in the property or its appendages, or of a neighbour, to 1869 
the privilege of claiming a right of purchase as against a person _ Sauna 
to whom he objects as a partner or neighbour. ONER 
According to the principles stated by Mr. Burge, in his Com- ERA 
mentaries on Foreign and Colonial Law, Volume IV, page 577, Savara Ku- 
and the opinions of writers on that subject collected in the same NAR Roy ‘ 
book, Volume IT, pages 844 and 845, and Story’s Conflict of Laws, Jar Mizo: 
section 427 note, the law of pre-emption must, I think, be treated finnin Kuan 
as a real law, that is a law affecting and attaching to the thing pman Zoran. 
itself. Tho liability to the claim of pre-emption is a quality DPA SIEA 
impressed upon, and inherent in, the property which is subject 
to it; or, in other words, an incident of that property. That seems 
to nfe to be proved by the fact that the pre-emptor follows the pro- 
perty into the hands of the purchaser, and claims and enforces his ° 
right, notwithstanding that the property has passed from the 
vendor. It qualifies, and is an incumbrance on the power of 
disposition possessed by a Mussulman owner of property. If 
then we turn to section 15, Regulation VII of 1832, I think it 
cannot be said that a Hindu who has purchased from a Mahome- 
dan vendor, against whom a claim of pre-emption is made by a 
co-sharer of that vendor, would, if the claim were allowed, be 
deprived of any property by the law or religion of the Maho- 
medans. He would be obliged to surrender the property simply 
because he has purchased a property having a particular quality 
or incident,—doubtless for a less price than he would have paid 
if it had not been subject to shat incident. He has acquired 
an imperfect title. He has bought aright which cannot avail 
him, and ought not to be allowed to prevail against the prior 
right of the pre-emptor, subject to which he took the property. 
In the case of Shah Mugbool Alum v. Ajoodhea Singh (1), 
it would appear that both the defendants, vendor and pur- 
chaser, alike were Hindus. I have no doubt about the, 
justice, equity, and good conscience of the pre-emptor’s claims. 
In determining what passes by a sale, the enquiry must always 
be as to the extent of the power of disposition possessed by the 
vendor under the law which governs his acts, whether that be 


(i) S. D. A. N. W. (1849), 137. 
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1889 the lex loci rei site, as is the case in the disposition of real 
E ESSIN property, where there is a lez loci applicable ; or his personal law, 
‘iiss Mo. Oo the law of his domicile, where there is no lex loci applicable. 
wan Suana. Thus in Vattel’s Law of Nations, Book II, Chapter VIII, Sec- 
Barana Kv- tion III, it is said: “ A foreign testator cannot dispose of goods, 


MAR Y 
v. “moveable or immoveable, which he possesses in his own 


JAY Man on e country otherwise than in the manner conformable to the 
FanxranKuas “laws of the same country.” The author goes on to point 
BuanacCuax-out how far he is bound by those laws which bear relation 
bea Sand to his character as a citizen. He says: “A man who makes 
‘his will and dies in a foreign country, cannot deprive his 
“ widow of that part of his moveable effects assigned to that 
“widow by the law of his country. A Genevan, obliged by 
. «the laws of his country to leave a portion of his personal pro- 
, “ perty to his brothers or cousins, if they are his next heirs, can- 
~er not deprive them of it by making his will in a foreign country, 
“ while he continues a citizen of Geneva.” In no case that I am 
aware of, where there is a conflict between the laws by which 
a vendor and purchaser are governed in ascertaining what 
passes by-a sale, is reference made to any other laws than those 
which govern the vendor or the property. The question of the 
capacity of the vendee to take, which may sometimes arise, as 
for instance in the case of aliens or married women, is a totally 
distinct question from those which relate to the capacity of 
the vendor to sell and the interest which passes from him by 
a sale. 

In a case, where isn is a right of pre-emption, the pur- 
chasér takes the property by a title dofeasible on a par- 
ticular event, subject to the incident that the co-sharers 
or neighbours may exercise the right of pre-emption. 





If that be so, it matters not in my opinion who is the taker. ` 


we nap Py 


How can a Hindu, because he is a Hindu, take the property i 


free from the incidents to which it is subject? If he can take 
free from the liability to the pre-emptor’s claim, Ido not see why 
he should not take it free from rights of way over it, without 
reference to the duties of the owner as to water or light or any 
other servitude to which it may have become subject in favor 
of the neighbour, while in the hands of the former owner. ° 


Aphu, 180. 
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In Dalrymple v. Dalrymple (1), Lord Stowell said, that “it 1869 
“ is an indispensible rule of law, as exercised in all civilized coun- ge 
“ tries, that a man who contracts in a country, engages for a com- v 
Mannı Mo- 
“ petent knowledge of the law of contracts in that country. If man Smansa. 
“he rashly presumes to contract without such knowledge, he must arn” 
“ take the inconveniences resulting from such ignorance upon 
“himself” I think that, on the same principle, in a country like Jan Mano- 
British India, where Hindus and Mahomedans are living side Famas Krax 
by side, each governed by their own personal law, a person of BrararCnaw- 
one persuasion dealing with a person belonging to the other, is Fin aa 
bound to take notice of the law which regulates the extent of 
the power of disposition of property possessed by the person 
with whom be contracts. I think it clear that a Hindu who 
purchases the property of infants from the elder brother ina 
Mussulman family, would not be allowed to contend thathe acted ° 
in good faith, and did not know that the elder brother acting as 
guardian for the infants had not the same authority as the karta 
in a Hindu family possesses. If a Mussulman purchased pro~ 
\ perty belonging to a member of joint Hindu family governed by 
| the Mitakshara, I think he could not plead thaț' he boughtin 
/ ignorance of the provisions of that law, so as to give himself a 
title at the expense of the children or co-parceners of the vendor. 
f It would follow, I think, that a Hindu purchasing land from a 
i Mussulman cannot plead ignorance and say he purchased without 
' notice of the existence of rights of pre-emption. Suppose there 
were an express contract between two co-partners in # piece of 
land, a tea garden or silk factory, that if either desired to sell he 
should not do so except with the consent of the other; and that if 
either of them did sell to any person without first obtaining such 
consent, the other should have the right of re-purchase from the 
vendee on paying him the priee agreed on. It is not denied that 
if any person with notice of this agreement were to purchase 
from one of the parties, without first getting the consent of the 
other co-sharer, he would make himself liable to re-convey on a 
tender of the price being made to him by such other co-sharer. 
Why should it make any difference that the mutual obligation e 


(1) 2 Hag. Con. Rep., 61. 
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1869 of the two parties towards each other is created not by contract, 
Sx but by a law by which both the partners are bound? 
KUDRA BATULÉA 
ae It is a clear principle of equity, that if the property of a sel- 
man Bmana ler is held by him subject to any charge, liability or obligation, 
Sayama Ko- whether created by covenant or existing by law, in favor of a 
MAR OY _co-sharer in the same land, any person purchasing the property 
Jax Maso with notice of the existence of such.a charge or obligation would 
Farmax Kman DO bound to the same extent as the person from whom he bought. 
BrararCuay. & covenant by the owner of land with the purchaser from him 
ca oe of adjoining land, that the former shall not be built on or used 
in a particular way, is held to bind the land in the view of a 
Court of Equity, and where a person has purchased with notice 
of the covenant, it will be enforced against him. Thus in What- 
$ man v. Gibson (1), A, the owner of a piece of land divided into 
o lots, for building a row of houses, sold off lots, covenanting with 
the purchasers, and the purchasers in each case covenanting with 
him and with each other, reciprocally, that none of the pro- 
prietors of any of the lots should carry on thereon the business ' \ 
of an inn-keeper. C, who had purchased alot from A on these | 
conditions, sold his lot to the defendant, who bought with notice | 
of thecovenant. The Court, on the application of the plaintiff, a 3 
person who had purchased one of the lots fròm B, another of 
the original purchasers, granted an injunction to restrain the ‘ 
defendant from using his house on the lot bought by him as an \ 
hotel. The same point was decided in Mann v. Stephens (2), 
which was‘affirmed on appeal by the Lord Chancellor. The 
case of Whatman v. Gibson (1) was followed by Vice-Chan- 
cellor Wood in Cole v. Sims (3), affirmed on appeal by the 
Lords Justices (4), and by Lord Chelmsford, C., in Western 
v. McDermott (5). These cases, when examined, resemble the 
present in this respect. There, as here, the obligation was reci- 
procal. If that is the case, it seems to me to make no difference 
jn the eye of a Court of Equity, whether the obligation arises 
out of contract, as in the cases I: have cited, or is created 
by operation of law, as in the case we are now considering. 
(1) 9 Sim., 196. (4) 23 L J. Ch., 258. 


(2) 15 Bim., 377. (5) 36 L. J. Ch., 76. . 
(3) 23 L. J. Ch., 37. 
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The case of Tulk v. Moxhay (1) goes further. There E, the 1869% 
purchaser of a piece of ground, had covenanted not to build on poaki 
it, to keep it, with an iron railing round it, as a pleasure ground, v. 

ae : ji os Maum Mo- 
and that the plaintiff and his tenants might have the privilege of max Sumana- 
admission to it as a pleasure ground. The defendant who had Sarama Ku- 


. : 7 mar Rox 
purchased from E, with notice of the covenant, was restrained v 


by injunction from using the land as building ground. Lord aeg 
Cottenham says: “ I consider this picce of land as purchased sub- Famrax Kuan 
“ ject to an equity created by a party competent to create it, and the puanseCuan- 
“ defendant took with distinct knowledge of such equity existing, A 
“ and such equity ought to be enforced against him.” He says, in 
another place, “the Court has always acted on this principle. You 
<“ who have the property are bound by the principles and laws of 
“a Court of Equity to submit to the contract you have entered i 
s into; and you will not be permitted to hand over that property 
“and give to your vendee a higher title with regard to interest 
“ as between yourself and the vendor than you yourself possess.” 
, In the case of Tulk v. Morhay (1), a species of interest in the 
land to which the covenant related was given to the covenantees, 
| but such was not the casein Jay v. Richardson (2), in which 
/* the rule of equity stated in Tulk v. Mozhay (1) was applied by 
Lord Romilly. There the covenant enforced was not to let any 
land for the erection of a hotel within a quarter of 9 mile of 
i n hotel called the Queen’s Hotel built on land demised by the 
original covenantor for that purpose. ; 
I now propose to consider the authorities having a direct 
bearing on the case before us. There is'a case of Gholam 
Nobby Chowdhry v. Gour Kishore Rai (3), a case from Dacca, 
in which the vendor and the pre-emptor were Mahomedans, and 
the purchaser a Hindu. The suit of the pre-emptor having ‘ 
been dismissed in the Zilla Court, and such dismissal having 
been confirmed by the Provincial Court, the Sudder Dewanny 
Adawlut, one of the Judges being Mr. J. H. Harington, with a 
view of ascertaining the Mahomedan law applicable to the case, 
referred the proceedings to their Mussulman law officer, with 
certain questions, and eventually determined that the appellant 


(1) 2 Phillips, 774, (2) 31 L. J. Ch, 398. (3) 1 Scl. Rep., 350. 
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1869 was legally entitled, by right of pre-emption, to purchase the 
ear lands in dispute. In the case of Sakina Khatun v. Gauri Sankar 
Sen (1), a case is noted,—a decision of the Provincial Court of 

Marner Mo- 
Han Sara. Dacca, in which a claim of pre-emption in right of joint owner- 
Sarama Ko- ship was enforced, the plaintiff and also the vendor being Mussul- 
v. mans, and the defendant, the vendee, a Hindu. . I have ended- 
TAX Maos voured to show that these cases were decided’ upon sound 
Faxwan Kuan principles of equity: I think I may presume that they must have 
BranesCaan. been accepted and acted on as law down to the time of the decision 
Qs Stans to which I am now about to advert. In the case of Dewan Mun- 
* war Ali v. Syed Azhurooddeen Mahomed (2), a Division Bench 
of this Court decided that the right of a Mahomedan “ against the 
“ defendant, a Hindu purchaser, can only be enforced after proof 
“of the right or custom of pre-emption existing generally in 
“cases in which Mahomedans are not or are only partially con- 


“cerned in the Zilla of Tippera, as laid down by this Court l 


“in the case of Fukeer Rawot v. Shaikh Emambuksh (3).” 
ae It cannot be considered a judgment of the Court, for the 
learned Judges do not discuss the question or express any 
independent opinion of their own,—it is simply a mistake made 
by the two learned Judges in supposing that the point was 
decided in the Full Bench case, which, on referring to the 
decision in the Full Bench case of Fukeer Rawot v. Shaikh 
Emambuksh (3), it clearly was not. In Sheraj Ali Chowdhry v. 
Rumzan Bebee (4), the learned counsel seems not to have | 

bby \. 


Soothe ee 


to the notice of Kemp and Glover, JJ., the cases of Gholam No 
Chowdhry v. Gour Kishore Rai(5) and Sakina Khatun v. Gauri 
Sankar Sen(1). The Court say they cannot depart from the prin- 
ciple laid down in a Jong current of decisions ; that unless a pre- 
scriptive usage and local custom is clearly established, a Hindu, 
defendant is not bound by the Mahomedan law in a case involving 
the right of pre-emption, which is a right unknown to Hindu law.. 
"But it appears to be a mistake to say that there was any such 


(1) 5 Sel. Rep., 300. 

(2) 5 W. R., 270. ; 
è (3) Case No. 1116 of 1861 ; dated 28th Beptember 1863. 

(4) 8 W. R., 204. 

(5) 1 Sel. Rep., 350, 
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current of decisions as supposed. Now that the cases have been 1869 
carefully examined, it appears that the case of Dewan Munwar Se el ine 
Ali v. Syed Azhurooddeen Mahomed (1) is absolutely the first in ie eae: 
which it has been held that a Hindu purchaser from a Mussulman naw Suana. 
co-sharer does hot take subject to the right of pre-emption. In Savaa Ko- 
the case of Baboo Mohesh Lall v. J. Christian (2), the plaintif ne $ 
and the vendor defendant were Hindus, of a class which had vax Ban sas 
adopted the custom of pre-emption. The defendant was a Chris- Fanan Krax 
tian. I cannot make out exactly how the learned counsel put Paani Okinc 
the case in argument, or what was the objection which the Court lacie 
overruled. I have reason, however, to believe that Mr. Justice 

Phear thinks this case distinguishable, and that he does not con- 

sider that he has decided the point now before us. I only desire 

to make one observation upon it. It appears to me impossible to ° 
suppose that in passing Act IV of 1837, empowering all subjects 

of Her Majesty to hold lands in any part of the territories of the 

East India Company, it could ever have been intended that they, in 

purchasing such lands, should acquire a stronger title than would my oe 
have been acquired by native purchasers from a vendor of the 
same religion as himself. The second section of the Act seems 
expressly to provide against anything of the sort. I do not un- 
derstand why the right should be disallowed on account of its 
so-called weakness. What is called the weakness of the right 
is rather a reason for allowing it to be claimed as against a per- 
son taking with notice of it, than for treating it as one which in 
justice, equity, and good conscience ought not to be allowed, 
because it goes to show that the right is one the burden of which 
is not intolerable. , 

The result is that, both on principle and on the authority 
of the older cases on this subject, which apparently have stood 
as the law of the country for the last fifty years, and were 
apparently not considered, and certainly were not expressly 
overruled in either of the later cases, I am of opinion that 
whenever a Mussulman co-sharer or neighbour has a right of 
pre-emption when property is sold by his neighbour or co-sharer, 
his right is in no way affected by the fact that the purchaser is a 
Hindu. 


(1) 5 W. R., 270. (2) 8 W. Ru, 446. 
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1869 I am of opinion that’the question proposed must be answered 
Komen, in the affirmative. 
UDRATULLA $ , 


v. 
ManmiMo- MACPHERSON, J.—In my opinion, when the person claiming 
sarda Ky. *H¢ right of pre-emption is a Mahomedan, and the vendor also is 
wan Ror g Mahomedan, the right is not defeated by the mere fact that the 
Jan Mano- purchaser is a Hindu, even although it is not proved that the 


4 "E> Mahomedan law as to pre-emption has been adopted as a custom 
by the Hindu of the district. 
BaaratCaan- 


DRA Saana The point referred has never, up to the present time, 
CuowDERY. been authoritatively decided by any Court. It is true that 
. there are two recent cases in which it has been held that there is 
no right of pre-emption under such circumstances, These cases 
re: Dewan Munwar Ali v. Syed Azhurooddeen Mahomed (1), 
decided by Mr. Justice Trevor and Mr. Justice Glover, 
and Sheraj Ali Chowdhry v. Rumzan Bebee (2), decided by 
Mr. Justice Kemp and Mr. Jugtice Glover. As expressions 
of the individual opinions of my learned colleagues, these 
decisions are entitled to the highest respect, but as authori- 
ties, their importance is much weakened by the fact that no ‘ 
reason is assigned by the learned Judges for the conclusion at 
which they arrived, save one which was founded upon the belief 
that a state of things existed which, in truth, did not exist. 

The decisionin Dewan Munwar Ali v. Syed Azhurooddeen Maho- 
med (1) rested solely on the assumption that it had already been 
decided by this Court in the case of Fukeer Rawotv, Shaikh Emam- 
buksh (3) that a Mahomedan has not the right of pre-emption where 
the vendor is a Mahomedan and the purchaser a Hindu, unless it 
is proved that the pre-emption law has becomea custom of the 
district among Hindus, Andin Sheraj Ali Chowdhry v. Rumzan 
Bebee (2), the Court, after stating that the Principal Sudder 
Ameen had found that no local custom had been proved whereby 
Hindus of the district were bound by the Mahomedan law of 
pre-emption, said: “ Unless such custom bë proved, this Court 
* cannot depart from the principles laid down in a long current 
“ of decisions, that unless a prescriptive usage and local custom 


C) 5 W. R, 270. (3) Case No. 1116 of 1861; dated 28th 
(2) 8 W. R., 204. - Sept. 1863. 


uy, LON 


ws 


VOL. IV.] FULL BENCH RULINGS. 163 


“is clearly established, a Hindu defendant is not bound by the 1889 

“ Mahomedan laiv in a case involving the right of pre-emption.” 2 Se 
Mr. Money has, I think, shown conclusively that there is no Goan 

current of decisions on the point at all; and that it was noteven maw Braus, 

touched by the decision in Fukeer Rawot v. Shaikh Emambuksh(1). Savana Kv- 

That case came before a Full Bench, the question referred being, ata Bor 

“whether, when a right of pre-emption is claimed and admitted "4" Bno- 

“among Hindus, the exercise of the right is to be regulated Faran Kman 

“ by Mahomedan law?” The Court held that in districts where 5, .e,¢cnan- 

the exjatence of a right or custom of pre-emption has not been Q*4Swana 

judicially noticed, the custom will be matter to be proved; and 

that the custom, when it exists, must be presumed to be co-exten- 

sive with the Mahomedan law on the subject, unless the con- 

trary is shown. The question of a Mahomedan’s right of pre- ., 

emption as against a Hindu purchasing from a Mahomedan 


was never alluded to ;` and the decision of the Full Bench has 


-absolutely no bearing upon it. It is clear that the decision 
as to the nature of the right in a case in which the right is e a 


claimed and admitted by Hindus, has nothing whatever to do 
with the point at issue, which only arises when a Mahomedan 


_ Claims the right, the vendor is a Mahomedan, and the purchaser 


is a Hindu who denies the existence of the right. It may be 
very true that a Hindu cannot claim the right of pre-emptron, 
unless he proves that by custom he has that right, and it may 
be none the less true that when a Hindu buys from a Mahome- 
dan, another Mahomedan may have the right of pre-emption as . 
against him. The two questions rest on wholly distinct principles, 

With the exception of two cases against a Christian purchaser 
to which I shall hereafter refer, the other cases, which are sup- 
posed to decide that, in such a case as the one before us, the 
plaintiff must prove the existence of a custom among Hindus, 
go no further than the Full Bench went in Fukeer Rawot v. 
Shaikh Emambuksh (1). 

In Inder Narain ‘Chowdhry v. Mahomed E T (2), I 


` find from the original paper books, to which I referred during | 


(1) Case No. 1116 of 1861; dated 28th Sept. 1863, 
(2) 1 W. R., 234, and 5 W. R, 287. 
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1869 the course of the argument, that the plaintiff who claimed the 
Wop right of pre-emption was a Mahomedan, while both the vendor 
UDEATULLA 
aia and he purchaser were Hindus; and such also was the state of 
HAN Suana. the case in Jameelah Khatun v. Pagul Ram (1) and in Madhub 
Sarsa Ko- Chunder Nath Biswas v. Tamee Bewah (2), in which last case 
rar Ror s i : 

v. the judgment commences by stating that the parties to the 
Jan MAHO- 
MED, 
Faraan Kuan decision in Fukeer Rawot v. Shaikh Emambuksh (3) applied, 
BrararGran- and it was ‘properly held that the custom must be proved. 


suit were Hindus. To all these cases the principle of the - 


pra BRATA Tn the case of Moonshee Hubbeebul Hossein v. Lalla Dewkee ` 


Nundun (4), the facts are not stated with sufficieht accuracy to show 
whether it bears on the point or not, because it does not appear 
whether the vendor was a Hindu or a Mahomedan, I have caused 

. search to be made for the papers in this case also; but I find 
that the grounds of special appeal alone remain in the record- 
room, and they give no information. As it stands, the case is 
valueless as an authority one way or the other. 

There remain two cases in which itis said that the ques- 
tion has been expressly decided. While I admit they come 
very near it, I doubt whether those cases do, in truth, decide the 
point now before us. In Baboo Mohesh Lall w. Christian (65), 
and the same case on a later appeal (6), Bayley, Shumbhoo 
Nath Pundit, and Phear, JJ., have held (in a suit in which 
the person claiming the right of pre-emption was a Hindu, the 
vendor a Hindu, and the purchaser a Christian) that the right 
does not exist as against a Christian in the absence of proof that 
the Christians of the district have, as well as the Hindus, adopted 
the custom. No doubt this decision very closely approaches the 
question. But inasmuch as it is only by reason of local cus- 
tom that the law as to pre-emption ever exists among Hindus as- 
part of their law, the right having no existence by the general 
Hindu law, it appears to me that other considerations are 
introduced into the case, and may have weighed, and probably 


did weigh, with the Judges, besides those which alone exist 


. (Q) 1 W.R, 251. (4) W. B, 1864, 74. 
(2) 5 W. R, 2 TR to 6 W. R., 250. © 
6) 8 W. R., 446 


(8) Case No, 1116 of 1861 ; dated 28th 
Sept. 1863. E 
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where the vendor is a Mahomedan, and the claimant also a 1869 
Mahomedan. BUEL 
KUDRATULLA 


AA 
r 


There is an old case, Gholam Nobby Chowdhry v. Gour Xamardo- 


. Kishore Rai (1), which is relied on by Mr. Money as being an 74 Suana. 


ee ; Sa : 
authority in his favor. It cannot be said to be exactly an "zan Kv 


authority in his favor; but so far as anything is decided in it, it Ja irano- 
is by no means adverse to him. The parties were in the same “=> 
position as those before us,—a Mahomedan claimant of the right, Fanaraw Kiran 
a Mahomedan vendor, and a Hindu purchaser. The question Baarat uav- 
as to whether the purchaser, being a Hindu, could be affected Omoomr. 
by the Mahomedan law of pre-emption, does not seem to have 
been expressly raised. But, on the facts, the claimant was 
declared by the Mahomedan law officers and the Court to have 
the right of pre-emption, and he got a decree accordingly. The 
case shows that though there was much argument and discussion, 
and more than one suit, it never was suggested that the fact of the 


` purchaser being a Hindu was any protection to him. 


On the whole, I think the question must be taken to be before 
us now as one in which practically there have been no authorita- 
tive decisions. 

Looking at it apart from any express decisions of the 
Courts, it appears to me that where the vendor is a Ma- 
homedan, the right of pre-emption may exist in a Maho- 
medan, notwithstanding that the purchaser is a Hindu, and not- 
withstanding that no adoption of the law, so as to make it a 
custom of the Hindus of the district, is shown. And I think 
this is so, whether the right is claimed on the ground of partner- 
ship, or on the ground of vicinage. 

Treating the matter as one of pure Mahomedan law, it cannot 
be questioned that this is the proper view of it; because, 
according to Mahomedan law, the rules as to pre-emption pre- 
vailed not only as regards Mahomedans, but as regards all 
persons of whatever belief. But it is a different question in 
our Courts, where, although the right of pre-emption has always 
been treated as an incident to property held by Mahomedans, 


(1) 1 Sol. Rep., 350. 
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1869 the right has been recognized and given effect to, not so much 
Kom, because it was a part of the Mahomedan law, as because it was 
| ManvrMo. I2 2ccordance with the principles of justice, equity, and good 
max Snana. conscience that it should be given effect to. 

Savana Ev- The right (which exists while the property remains with the 
v. Mahomedan proprietor, but which cannot be exercised so long 

Jan MAHO- ; > s : i j 
mep as no sale is made) is the right to purchase the property from 
Farmax Kuan the purchaser to whom it has been sold; and the person who 
BuanatCuan-takes the property by virtue of his having exercised the right 
ppa SIATA of pre-emption, takes under or through the first purchaser, and 
not direct from the original vendor. The property is in fact 

sold by the original vendor subject to the liability to be taken 

from the purchaser by any person entitled to the right of pre- 

$ emption, and it cannot be sold otherwise. 

I fully admit that the right of pre-emption cannot be exer- , 
cised until the sale is absolutely complete, so far as the interest 
of the vendor is concerned. That this is so, and that the pre- 
emptor takes, not direct from the original vendor, but through 
the purchaser, appears clearly from the Hedaya, and from Baillie’s 
digest of Mahomedan law, page 471, and the following pages. 
The law of the Sheea sect seems to be the same as is shown in 
a new digest of their law, which has just been published by 
Mr. Baillie (pages 175, 185.) 

This being the general nature of the right of pre-emption, 
and the Courts having adopted the Mahomedan law regarding 
it, so far as to apply it among Mahomedans, and having thereby 
declared that Mahomedans hold property subject to it, why 
should the application of the law be limited to cases in which 
the purchaser is nota Mahomedan? Although all that the person 
claiming the right of pre-emption can have is the right to 
purchase from the first buyer, still he has that right, because 
the liability to the claim of the pre-emptor is an incident to the 
ownership of the property in ‘the hands of the Mahomedan 
vendor; and so. far as the vendor is concerned, he cannot get 
rid of that incident, unless perhaps by one of the so-called 
frauds which the Mahomedan law itself suggests. It seems to 
me that a person purchasing from a Mahomedan, who holds the 
Jand subject to this liability, in the event of his selling it, must 
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be deemed to take with notice of the liability or legal incident. 1869 
Is it then not consonant with justice, equity, and good con- , Suemu 
science that the right should be recognized and enforced as Me r5 
against a purchaser, merely because he happens not to be a wan Smana, 
Mahomedan? If he were a Mahomedan, it would be enforced, Savas Ku- 


why should it not be so, merely because he isa Hindu? In re 
Jaw MARO- 


, either case‘the land was held by the vendor subject to the right amb. 


of a third party to insist on being allowed to become the pur- Farsuax Kuan 
chaser if he (the vendor) should ever sell to another. As the BusnatCuan- 
purchaser must be taken to have notice of the right, how can Goran. 
the right be destroyed merely because the purchaser is a Hindu ? i 

The vendor posséssed the property not absolutely, but subject 

to the right of pre-emption; and he cannot pass to a purchaser 

with notice a better title than he himself had. If it is conso- R 


nant with justice, equity, and good conscience to enforce the 


` law of pre-emption among Mahomedans, it is equally consonant 


with justice, equity, and good conscience to enforce itas against 
those who buy from Mahomedans whom they knew to hold the 
property subject to that law. 

If every Mahomedan originally, according to Mahomedan law, 
held, his lands subject to the right of pre-emption, and if our 
Courts have chosen to recognize and enforce that rule when 
Mahomedans only are concerned, the Courts ought, on prin- 
ciple, equally to recognize it when the other parties being 
Mahomedans, a Hindu is the purchaser. The purchaser with 
notice of such a liability has no claim to special consider- 
ation or sympathy; and to hold that, because the sale is made 
to him instead of to a Mahomedazn, the liability is at an end, is 
to provide for Mahomedans a means of, in all cases, evading the 
law. If the object and reason of the law of pre-emption be 
considered, it is evident that if the law is to be applied in the 
case of sale to a Mahomedan, a fortiori ought it to be applied in 
the case of a sale to a Hindu, because the sale to a Hindn must 
necessarily be much more likely to be offensive and injurious to 
a Mahomedan in the enjoyment of his property, than would be 
a sale,to a Mahomedan. There is much that is absurd and vici- 
ous in the Mahomedan law as to the modes of evading the exer- 
cise of the right of pre-emption. Nevertheless, that the right 
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1869 has much in it to recommend it to the people of this country 
ot sufficiently appears from the number of districts, comprising 
Mammo- Probably more than half of Bengal, in which the Hindus have 
wan Suana. adopted the law regarding it as part of their own law, 

Savat Ku- Tt does not appear to me to be material that the pre-emptor 
Jan Mano- takes through the first purchaser, and not from the original ven- 
eo’ dor direct. Because, whatever the precise nature'of the right 
Pamaran 1 Kuan may be, in other respects the Mahomedan owner held the pro- 
Branar Cmax- perty subject to the right of the person entitled to the right 
Onowpuer, of pre-emption to buy the property and get possession of it as 
soon as the owner should have sold it to a third party. As the 
right is enforced when all concerned are Mahomedans, not so 
much merely because it is Mahomedan law, as bocause it is 
: consonant with justice, equity, and good conscience, it ought, in 
my opinion, to be equally enforced when the purchaser is a 
Hindu. Itis no defeating of vested rights, when the purchaser, 
whether a Hindu or not, is compelled by the pre-emptor to sur- 
render the property, for the purchaser never had any vested 
right that was not subject to the right of pre-emption. In no 
other view of the case have our Courts acted rightly in enforc- 

ing the right even as among Mahomedans. 

The question has been put to us with reference to the case in 
which the right is based on partnership, and also with reference 
to the case in which it is based on vicinage. My answer would 
be the same in both cases, because the principle which applies to 
the right, if based on partnership, seems to me to be the same 
as regards the right when based on vicinage. The latter is, no 
doubt, far the weaker right, and the exercise of it should be 
strictly guarded. Stillit does exist in certain cases by Mahome- 
dan law, and when it does exist, it should be enforced against 
any purchaser against whom the stronger right based on partner- 
ship could be enforced. 


Peacock, C. J.—I concur in the view which has been so 
forcibly and clearly expressed by Mr. Justice Mitter, and I am 
of opinion that this question must be answered in the negative, 

. I must confess that when I came into Court before the case was 
argued, and even after I had left the Court, my opinion inclined 
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in favor of answering the question in the affirmative. I then 1869 
considered that the right which is claimed by the plaintiff p SESE 
a y UDRATULLA 
depended on a defect of title on the part of his co-partner to v, 
b . . Mo- 
sell his share of the property -except subject to the right of the maw Srana. 
plaintiff to purchase it, that is to say, to his right of pre-emp- SATAMA toot 


tion. But I am now satisfied that the right claimed by the aa a 
plaintiff dóes not depend on any defect on the part of his xa». 
co-partner to sell, but upon a particular rule of the Mahomedan Famas Kaan 
law, by which neither the defendant nor the Court is bound. BnanarCuan- 
The Mahomedan law is not the law of British India. It is lage copia 
only the law so far as the laws of India have directed it tobe ° 
observed. We are not bound by all the rules of the Mahome- 
dan law which are in force under Mahomedan Governments, 
nor by the law as laid down by the Fatwa Alumgiri, the 
digest of Mahomedan law, prepared under the Emperor Aurung- 
zebe Alumgir. Weare bound by Regulation IV of 1793, except 
so far as that law has been modified by Regulation VII of 1832. 
i Section 15 of the former Regulation enacts, “that in suits 
A “ regarding succession, inheritance, marriage, and caste, and all 
“religious usages and institutions, the Mahomedan laws with 
“ respect to Mahomedans, and the Hindu laws with regard to 
« Hindus, are to be considered as the general rules by which the 
« Judges are to form their decisions.”—If one of two brothers of 
j a joint Hindu family governed by the Mitakshara law, were to 
f die, the property would survive to the surviving brother, and 
the widow of the deceased, although she would be entitled to 
maintenance, would have no right to the property by inheritance 
from her deceased husband. If the widow should sell her 
husband’s share in that property to a Christian, the share of her 
deceased husband would not pass, according to the Hindu law. 
She would have no -right to sell what, according to the Mitak~ 
shara law, she did not take by inheritance. If the surviving 
brother (in a case where he could sell, if there were no heirs, 
and the property was self-acquired) should sell to a Mahomedan, 
the property would pass to the Mahomeddn; and in a suit 
between a Christian and a Mahomedan relating to this property, 
although neither of them were a Hindu, we should have to : 
look to the Hindu law, by virtue of this Regulation, to 
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1869 ascertain to whom the property belonged. So we should have 
Buea to look to the Mahomedan law, if a Mahomedan claiming to be 

v. heir to a deceased Mahomedan, should sell the property of the 

max Suan, deceased to a Christian, and another person also claiming to be 
Sayama Ku- heir of the deceased should sell to a Hindu. But that would be 
because the Mahomedan law in that case would regulate the 
xxo right of the vendor to sell, inasmuch as it regulated the right of the 
Fanaax ax Kman vendors with regard to the descent. But the right of pre-emp- 
Buarar Crax- tion is not a right depending on the Mahomedan law of succes- 
Cnownmr sion, inheritance, marriage or caste; and it is not a law depend- 
ing on any religious usage or institution; and I apprehend that 

a Hindu purchasing ‘from a Mahomedan co-parcener would ‘not 

be bound by the Mahomedan law of pre-emption any more than 

a Hindu would, upon purchasing from a Mahomedan, be bound 

by the Mahomedan law of pre-emption depending upon vicinage. 

When Mr. Burge speaks of the law of pre-emption as vesting 
a real right, that is to say, a right attaching to the land, I 
think he could not be speaking of the Mahomedan law of 
pre-emption, I find from what Mr. Justice Norman now tells 
me that that wag merely an inference which he drew from what 
Mr. Burge said. 

It is clear that the Mahomedan law of pre-emption, as regards 
vicinage, does not depend upon contract; neither does the Maho- 
medan law of pre-emption, in respect of co-parcenary, depend 
upon contract; for it seems that if there are several co-parce- 
ners, and one of them sells his share, any one of the other co- 
parceners may institute proceedings. But he would not institute 
the suit by virtue of a contract made by the vendor with him. 
There was no more contract with him than with the other 
co-parceners. If there were a contract, it would be proved, 

“and if there were an implied contract, it would be made 
with the whole of them, and not with that one of them 
who should first institute proceedings. It we were living 
under a Mahomedan Government, the right of pre-emption, as 
pointed out by Mr. Justice Kemp, would not depend on the 
party’s being a Mahomedan, for the Mahomedan law, as adminis- 

i tered by a Mahomedan Government, would give the same right 
to a zimmee, or an infidel, co-parcener as to a Mahomedan. 
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It would give the same right to a Hindu co-parcener against 1869 

a Hindu co-parcener, and to a Hindu co-parcener against a Cece aaa 
Mahomedan co-parcener. ‘Islam, on the part of the pre-emptor, ESNA 
“ig not a condition under the Mahomedan law. So that zimmees man Srana. 
“are entitled to exercise the right of pre-emption as between Sayama Ku- 


MaR R 
“ themselves or against Moslems.”—Baillie’s Mahomedan Law, aS 
Jax Mano- 
page 473. MED. 


It has been held that, in the absence of a custom extending Fama Kuan 
the law of pre-emption to the Hindus of a particular district, BuARaT CHAN- 
a Hindu has not a right of pre-emption against a Mahomedan. areas 
If, then, we do not administer the Mahomedan law to the same 
extent as a Mahomedan Government would have administered 
it in favor of a Hindu against a Mahomedan, or a Hindu against 
a Hindu, in a district where there is no custom, it shows that the . 
Mahomedan law in this respect, as administered by a Maho- 
medan Government, is not the law which would be administered 
by the Courts of this country. If we were to administer the 
Mahomedan Jaw of pre-emption as we find it laid down in the ‘ 
Mahomedan law books in favor of a Mahomedan against s 
Hindu, because the vendor was a Mahomedan, as well as the per- 
son claiming pre-emption, we should not be doing equal justice 
if we were to refuse to administer the Mahomedan law as a 
Mahomedan Government would have administered it in favor of 
a Hindu against a Mahomedan. 

I have shown, I think, that the law of pre-emption is no part 
of the Mahomedan law of inheritance or succession. Mr. 
Justice Mitter has shown most clearly that the sale by a 
Mahomedan co-parcener passes property to a Hindu, as well 
as it would have passed the property to a Mahomedan. The 
Hindu has acquired a right by the purchase. By what law is 
that Hindu to be deprived of that right of property? ‘There 
was no defect of title on the part of the vendor to sell. His 
interest passed. Then, isthe Mahomedan law which allows the 
right of pre-emption for the sake of preventing inconvenience, 
the law which, under the British Government, is binding on d 
a Hindu? It is no part of the Mahomedan law which has been 
extended to this country, and by which Hindus are bound. 
Has, then, the Mahomedan co-parcener a right in equity to 


. 
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1869 deprive the Hindu purchaser of that right which he gained by 
Ke, his purchase? 

see ait Section 9, Regulation VII of 1832, speaking of the rules in 
nan Saana. Regulation IV of 1793, makes the following declaratory enact- 
e Ko- ment: “It is hereby’ declared, however, that the above rules 
“are intended, and shall be held, to apply to such persons only 
“ag shall be bond fide professors of those religions at the time of 
Fana ax Kuan © the application of the law to the case, and were designed for 
BnanarCuan- “ the protection of the rights of such persons, not for the depri- 
n “vation of the rights of others. Whenever, therefore, in 
“any civil suit, the parties to such suit shall be of different 
“ persuasions, where one party shall be of the Hindu, and the 
“other of the Mahomedan persuasion, or where one or more of 
. “the parties to the suit shall not be either of the Mahomedan 
“ or Hindu persuasion, the laws of those religions shall not be 
“permitted to operate to deprive such party or parties of any 
“property to which, but for the operation of such laws, they 

i “would have been entitled.” 

If a Mahomedan purchase from a person claiming to be the 
heir of a Hindu, his right of property depends upon the title of 
his vendor. He would acquire by purchase from his vendor the 
right which his vendor had, and if the vendor had no right by 
inheritance under the Hindu law, the purchaser would gain no 
more right than he would have acquired if he had purchased 
from any other person. In holding that the Mahomedan did not 
acquire: a right by purchase if his vendor had no right to the 
property according to the Hindu law of inheritance, the Court 
would not be depriving the purchaser of a right which he would 
have gained, but for the operation of such laws, because if the 
Hindu law had been out of the question altogether he would 
have gained no right by purchasing from the supposed heir. It 
is by virtue of the Hindu law of inheritance vesting the pro- 
perty in the Hindu heir that a purchaser, whether a Mahomedan, 
or of any other religion, acquires a right of property. But that 
is not the case, as already shown, with reference to the Maho- 
medan law of pre-emption.” A Hindu has, by his purchase from 
a Mahomedan, acquired a right of property. Tho question is, 
is he to be deprived of that right by the Mahomedan law of pre_ 
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emption? The Regulation says: “Where the parties are of 1869 
“ different religions, the laws of those religions are not to operate | Suan 
“to deprive such party or parties of any property, which but for v 
‘ : m Manm Mo- 
“ the operation of such laws they would have been entitled to.” man Sumama, 
Now the Hindu in this case would have been entitled to'the Savana Ko- 
. MAB 
property but for the operation of the Mahomedan law of pre- iea 
emption. It appears to me, therefore, that to enforce the law of Jir omg 
pre-emption against the Hindu would be to deprive him of Fanmax Kaan 
property in favor of a Mahomedan, which, but for the Maho- Branar Oman- 
medan law, the Mahomedan could not have taken away from go Sate 


QUOWDHRY. 
him. Is there any justice, equity, or good conscience under 
which he ought to be deprived of that property which he legally 
acquired ? 
The Mahomedan law, as has been already shown by . 


Mr. Justice Kemp and Mr. Justice Mitter, admits of all 
kinds of devices for the purpose of frustrating its own law. If 
there is a bond fide sale between a Mahomedan vendor and a 
Hindu purchaser, and they come forward and declare that which 
is not true, and say that it was not a sale intended to operate, but 
was a fictitious device, their words must be accepted according 
to the Mahomedan law, and the truth of the assertion cannot be 
disputed: they would be bound by the untruth which the 
vendor and the purchaser declare for the purpose of evad- 
} ing the right of pre-emption. Can we say that if they will 
state an untruth, the Hindu shall remain in possession of the 
property which he has purchased; but if they will not declare 
that which is untrue, there is an equity to take the property 
away from the purchaser. 

Again, if this right depended on a contract between the Maho- 
medan vendor and the Hindu purchaser, and the Mahomedan 
vendor had actually bound himself by contract to his partners 
not to sell except subject to the right of pre-emption, we should 
not I think allow such a device to evade the contract; but if 
we are to administer the Mahomedan law, and not the law 
which we administer in these Courts, we shall be precluded 
from entering into the question whether this were a device or 
not to get rid of the contract. It strikes me that we should not, by 
so doing, be administering equity, justice, or good conscience, 

24.—B 
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1869 In the digest of Mahomedan law by Mr. Baillie, which is 
cee taken substantially from the Fatwa Alumgiri, it is laid down 
v. in page 505, “ that when a purchase is intended for a hundred 
eres “ dirhems, it may be made openly for a thousand or more, and 
Sayama Ko- “then the purchaser may give the seller a piece of cloth, of the 
aaa “ value of a hundred, in lieu of the price ; whereupon, if the pre- 
Janno- & emptor shall come to make his claim, he must take the purchase 
Fagan Kuan “at the ostensible price, which its magnitude disinclines him 
Baarat Cuan- tO do.” All that they have to do to evade the law of pre- 
pea Buana emption as regards a piece of land ‘worth 100 rupees is to sell 
it for a lakh of rupees and pay only 100 rupees, and a Court 
administering the Mahomedan law would not allow pre-emption 
except at the price of a lakh, and this Court, if it is bound to 
Á“ administer the law, must also allow itself to be deceived by such 
a device, and hold it to be valid. Mr. Baillie proceeds to 
say: “The seller and purchaser may declare that the sale 
“was invalid or a tuljeea, or with a condition of option to 
“the seller, and their declaration must be accepted, which 
“being the case, there is no room for a claim of pre-emp- ¢ 
“tion ;” so that when property has passed, they have only 
to declare that it was a mere fiction, and this Court must 
hold that they have a right to declare it to be a tuljeea, or invalid 
notwithstanding the evidence shows clearly that it was a sale 
intended to take effect. I should regret very much if I were 
bound to administer such law in this Court. If I were to allow 
a man who had sold his property for 100 rupees to say that he 
hail sold it for a lakh, and if I were bound to be deceived by 
that device, and not allow the real question of fact to be enguir- 
ed into, it appears to me that I should be administering a law 
which it was never intended by the Government of this country 
that their Courts should administer. 
‘For these reasons, I am of opinion that the Hindu purchaser 
was not bound by the Mahomedan law of pre-emption in favor 
of a Mahomedan co-partner, although he purchased from one 
.. of several Mahomedan co-parceners; and in the other case, 
I hold that a Hindu purchaser is not bound by the Mahomedan 
law of pre-emption, on the ground of vicinage, which may also 
be evaded in the manner pointed out by Mr. Justice Kemp, by 


may, tiv t 
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reserving an inch of land between the land sold and the land` 1869 
f claimed by the vendor. ee 
These cases willbe sentback to the respective Division Benches Manur Ma- 
which referred them, with‘ this expression of our opinion. There ee PEIN 
will be no costs of this reference. sey oe 
i Jax’ Mano- 
MED. 
Fandan Kuan 
Branar CaN- 
DRA SHAHA 


Before Mr. Justice Norman, Officiating Chief Justice, Mr. Justice Loch, QnowDpsrRY. 
Mr. Justice L, S. Jackson, Mr. Justice Phear, and Mr. Justice Macpherson. 


COWAR RAJKUMAR ROY (Prater) v, 8, M. KADAMBINI DEBI 1870 
s (DEFENDANT). Feb. 24, 


Claim of Ramanarsa Cuvoxzrsurry and Savama CHARAN CHUCKHEBUTTY., 
Clain—Acit VIII of 18859, 8. 248— Execution of Decree—Atiachment. 


In execution of a decree against A., “the moiety, or half-share, of A.” in certain 
lands is attached. M. files a petition, under section 246 of Act VIII of 1859, in 
which he admits that A. has a one-eighth share in the lands, but alleges that A. has 
only a one-eighth share, and that a two-cighths share belongs to himself, M. Held, 
that this was a claim to property attached in execution under section 248 of Act VIII 
of 1859, which the Court, under that section, is bound to investigate and adjudicate 
upon. 

In execution of a decree against A., “the right, title, and interest of A.” in certain 
lands are attached. M. files a petition under section 246 of Act VII of 1859, in which 
he admits that A. has a one-twentieth share, but alleges that A. is entitled to no 
more than a éhe-twentieth share ; and that he, M., has a two-twentieths share. Held 
that, assuming the attachment of A.’s right, title, and interest to be an irregular 
attachment under section 213, ML, whose lands were included within such attachment, 
was entitled to come in and claim his own two-twentieths share, and the Court was 
‘ound to investigate his claim under section 246 of, Act VII of 1859. 


Held also, in both cases, that M. was entitled to have the attachment removed go 
far as his shore was concerned. 


Held nso (per Pumar, J.), that in the first case M. was entitled to have the 
attachment removed so far as regards the margin in excess of A.’s actual sharo ; 
and that in the second case he was entitled to have the whole attachment dis- | 


charged, : 


Turs suit was originally brought to recover certain Govern- ° 
ment promissory notes, which had been lent by the plaintiff to 
25—B 
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1870 Parbati Charan Chuckerbutty, father of the defendant; or to 
Cowan Ras- obtain their equivalent out of the estate of the said Parbati 


KUMAR 


Si PA = Charan Chuckerbutty. A decree was obtained by the plaintiff, 
‘pur Desr, on June 3rd, 1869, that he was entitled to the Government notes, 
and ordering the defendant to endorse and deliver the said notes 
to the plaintiff with interest, or their value with interest; and 
certain property, of which Parbati Charan Chuckerbutty 
had died possessed, was attached in execution of that decree; 
and an order was obtained prohibiting the defendant from 
alienating such property. The claimants, Ramanath Chucker- 
butty and Sayama Charan Chuckerbutty, putina petition setting 
up a claim to the attached property. Their petition showed 
that, in execution of the decree obtained by the plaintiff, 
. against the defendant, a prohibitory order was issued 
on llth September 1869, whereby the defendant was res- 
trained from alienating by gift, sale, or otherwise, the 
moiety or half share of the deceased Parbati Charan Chucker- 
butty, of and in all that piece of tenanted land containing 
by estimation 1 biga and 6 katas, now numbered 30, Manik 
Bose’s Lane, in Hatkhola, in Calcutta; also the right, title, and 
interest of the said Parbati Charan Chuckerbuttyof and in all 
that one-storied brick-built dwelling house, with land appertaining 
~ thereto, containing by estimation 10 katas, being numbered 26, 
'+ Manik Bose’s Lane; alao a tiled hut with three rooms, situate { 
on a piece of land appertaining to Suk Bazar, being numbered 
< “231, Durmahata Street, in Calcutta; that, on 20th September, 
the Sheriff executed the prohibitory order; that the said Par- 
bati Charan Chuckerbutty had only an undivided one-eighth 
share in the said firat mentioned property, an undivided one- 
twentieth share in the second property, and an undivided one- 
fourth share in the third property; that the petitioners were 
entitled jointly to a two-eighths share in the first property, a two- 
twentieths share in the second property, and a two-fourths share 
‘jn the third property ; that Kasinath Chuckerbutty, a Hindu, died 
-~ many years ago, leaving him surviving four sons, viz., Parbati 
Charan Chuckerbutty, the petitioner, and one Uma Charan 
Chuckerbutty (since deceased, leaving an infant son Ambika 
Charan Chuckerbutty) his heirs and representatives in estate, 
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and leaving, amongst other properties, an undivided fifth part or _ 1870 
share of and in the second property, which he, as one of the Gowan Bar- 
five sons of Ramkanai Chuckerbutty, inherited of his father, ERN 
and the whole of the third property which was self-acquired; son Dss 
that on the death óf the said Kasinath Chuckerbutty, the 
petitioners and the said Parbati Charan Chuckerbutty and Uma 

Charan Chuckerbutty took joint possession of the estate, and ‘ 
lived as a joint Hindu family, and increased the property; that, 

with the funds belonging to the joint estate, they purchased an 
undivided moiety of the first property in December 23rd, 1865, 

in the name of Parbati Charan as eldest member of the family, 

but for the joint benefit of the petitioners, the said Parbati 

Charan Chuckerbutty and Uma Charan Chuckerbutty; and 

that the joint family separated in October 1867, and ceased 

to be joint in food and worship. The petitioners prayed that 

the order of attachment, as far as their shares were concerned, 

might be removed, and their claim to the property investigated. 


The case came on for hearing on the 16th February 1870, 
before Mr. Justice Maorpnerson, by whom the following 
questions were referred for the opinion of a Full Bench: 


1st.—In execution of a decree against A., “the moiety, or half 
share, of A.” in certain lands is attached. M. files a petition under 
section 246 of Act VIII of 1859, in which he admits that A. has- - 
a one-eighth share in the lands, but alleges that A. has only a“. 
one-eighth share, and that a two-eighths share belongs to him- 
self, M. Is this a claim preferred to land attached in execution 
of a judgment, within the meaning of section 246, which the’ 
Court ought to investigate under that section? 


2nd.—If so, and if M. proves his claim, what order ought the 
Court to pass as to releasing the property from attachment? 

3rd.—In execution of a decree against A., “the right, title, and 
interest of A.” in certain lands are attached. M. files a petition 
under section 246, in which he admits that A. has a one-twentieth 
share in the lands, but alleges that A. is entitled to no more 
than a one-twentieth share, and that he, M., has a two-twentieths 
share. Is this a claim within the meaning of section 246, which : 
the Court ought to investigate under that section ? 
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1876 4th.—If so, and if M. proves his claim, what order gught the , 


Sonan Ror Court to pass as to releasing the property from attachment ? 


8. M. Kavan- . E . 
Bint DEBI- The questions were referred with the following remarks by 


MaornHerson, J.—(who, after shortly stating the facts, 
continued :)—On the claim coming on before me for investigation, 
it was contended on behalf of the execution-creditor that, inasmuch 
as the petitioners admit that Parbati Charan Chuckerbutty had 
a substantial interest in the properties attached, the claim was 
bad, and not such as the Court ought to proceed to investigate 
under section 246 of Act VIIE of 1859; and a decision of a 
Division Court (SuTon-Kage and MITTER, JJ.), in the case of 
Misree Begum v. Punnoo Singh (1) was relied on. On behalf of 
the petitioners, it was urged that the claim was good; and Mr. 
Kennedy relied on a decision of another Division Court (PunpDIT 
and CAMPBELL, JJ.), in the case of Monohur Khan v. Troy- 
locko Nauth Ghose (2). There is a direct conflict i in the opinion 
expressed by the two Division Courts. 

I myself incline to think that, although section 249 provides ‘ 
that the proclamation of an intended sale shall declare that the 
sale extends only to the right, title, and interest of the defendant 
in the property specified therein, and although at the sale 
nothing can be purchased or passes but such right, title, and { 
interest, it does not follow that the attachment is to be merely 
a general attachment, or that the sale is to be merely a general 
sale, of the defendant’s right, title, and interest, whether he has 
in fact any right in the property attached and sold or not. Read- 
ing sections 213, 235, 239, and 249 together, it seems tome that 
the intention is, that the attachment should be of specific pro- 
perty, or of & specific share in it, and that the sale should also 
purport to be of specific property, or of a specific share, though 
qualified by the declaration that itis only the right, title, and 
interest of the defendant that is sold. I think that the Court 
ought not to attach or sell, save in cases in which a specifie 
interest of the defendant is indicated, and in which there is 


se 


(1) 8 W. R., 362, (2) 4 W.R, 35 
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reasonable ground for believing that the interest indicated does 1870 

exist in fact. oware R 
The claim made by the petitioners seems to me not to be bad oar ivar 

on the face of it, and to be such as the Court ought to sm Dss. 

proceed to investigate. But as the inclination of my opinion 

is opposed to that of the Judges in Misree Begum v. Punnoo 

Singh (1), and as the question is really one of great importance, 

I refer it for the express decision of a Full Bench. 


Mr. Kennedy (Mr. Macrae with him for the claimants).—The «+ 
question turns on the meaning of the word “ property” in section | 
246, Act VIII of 1859. That word does not mean simply 
« Jand,” but “the share or interest in land” attached by a judg- 
ment-creditor, and the share or interest must be specified. That : 
& property” has this meaning is shown by section 244. If the 
contention of the other side is correct, the claimants would be put 
out of possession, and if they resisted, would be subject to the 
provision of section 183 of the Penal Code. A suit might have 
been brought to compel the claim to be withdrawn as by claim- 

; ing too much a cloud would be thrown on the title. Davis v. 
The Duke of Marlborough (2), Monohur Khan v. Troylocko 
Nauth Ghose (3). 


Mr. Marindin (contra).—It is admitted that in English 
law a ‘suit could be brought if there is a cloud thrown on the 
title. Either a suit may be brought, or claim may be made, at 
Ahe sale of the property. The real meaning of section 246 is 
that when the Court sees the judgment-debtor has no interest 
in the property to be sold, it can release the attachment. The 
question now is not with regard to a sale, but 1s limited toa 
claim to lands. The claim being only a two-eighths share, to 
investigate it must be to go into the claims of third parties 
who are not before the Court. This was not intended by the 
section. In sections 212 and 213, the word “ property ” is used in 
a different term from a share of property, and the same meaning 
is given to it in section 235. The words of the Judges in 


(1) 8 W. R., 362, (2) 2 Swan. Rep. (8) 4 W. R., 36. 
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1870 Monohur Khan v. Troylocko Nauth Ghose (1) are mere dicta; 
Cowan Ras- all that is there decided is, that the claim had not been enquired 
P iss into. It is not necessary to specify the judgment-debtor’s interest 
sintDest. inland attached—Misree Begum v. Punnoo Singh (2), Rutnessur 
Koondoov. Majeda Bebee(3),and Radhanath Banerjee v. Jodoonath 
Singh (4). There are many cases in which it could not be 

ascertained what the specific interest is. 


“Mr. Cowell on the same side.—It does not appear that the 
claimant has received injury for which he can get relief under 
section 246; his right has only been invaded. Property some- 
times means the subject of ownership, and sometimes the 
ownership itself. When attachment is referred to, attachment 
° of the property is meant; and when sale is referred to, the rightin 

the property to be sold is meant. Section 246 applies to the 
thing which is attached and not toa right in the thing. The 
remedy here would be a suit under section 15, Act VIII of 
1859. The Court cannot declare a right as it has not all the 
parties before it, and a right cannot be declared in a claim 
suit. —Pitambar Shaha v. Ram Joy Ghose (5). The only order ` 
that can be made is to release the property from attachment. À 


The opinions of the Full Bench were delivered as follows :— 


Norman, J.—This case has been referred to a Full Bench 
of this Court in consequence of the decision in Misree Begum v, N 
Punnoo Singh (2), which is at variance with an earlier 
decision in Monohur Khan v. Troylocko Nauth Ghose (1). The 
decision in Misree Begum v. Punnoo Singh (2) is as follows :— A. 
person had preferred a claim under section 246 of Act VIII 
of 1859, alleging that of certain property, which had been li 
attached, fourteen annas five gandas belonged to him. The 
Court directed that the fourteen annas five gandas claimed should 
be released from attachment, and afterwards proceeded to sell 
the rights and interests of the defendant in the property, without 
confining itself to the sale of the remaining one anna fifteen 


‘ (1) 4 W. R, 35. (4) 7 W. B., 444. 
(2) 8 W. R., 362. (5) 8 W. R., 93. 
(3) 7 W. R., 252. . 
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gandas. In delivering the judgment of the Court in a subse- 
quent suit, in which the effect of the sale, which so took place, 
came into question, Mr. Justice Mitter said “the proceeding 
exempting a portion of the property from sale is illegal on the 
face of it.” 

The substantial question, which is raised by this reference, is 
whether, where the claim preferred to, or the objection offered 
against, the sale of lands or other immoveable property attached 
in execution of a decree, is a claim to, or objection offered against, 
the sale of an undivided fractional part of such property, the 
claim is one which can be adjudicated upon under the 246th 
section. i 

On referring to the 213th section, we find that “ when the 
“ application is for an attachment of land or other immoveable 
“ property belonging to the defendant, it shall be accompanied 
“with an inventory or list of such property, containing such a 
“description of the property as may be sufficient to identify it, 
“together with a specification of the defendant’s share or 
c interest.” 

Now, down to the word “interest,” it appears to be clear that 
what is referred to as property is that which is the property 
(proprium ) of the defendant himself. Ifthe defendant’s property 
consists of a particular share (say eight annas) of certain land, 
the property to be described in the inventory is to be the property 
of the defendant, viz., the eight-anna share, and not a description 
of the land a part of which only is the property of the defendant. 
Then, after the word “interest” comes the word “ therein,” and 
the word “ therein” creates a little confusion, because the use of 
it shows that at the instant of writing that word there was 
present to the mind of the draftsman of the Act the word “ pro- 


- perty” ina different sense from that in which it had been pre- 


viously used. It looks as if, at the time, in the mind of the 
draftsman, he was contemplating as property that subject of pro- 
perty whereof the defendant’s property was merely a part. 

The 235th section refers to the attachment, and it provides 
for the attachment not only of lands and houses, but other 
immoveable property, which is large enough to include an un- 
divided share in lands or houses. 
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1870. In the 239th section, we find the words “where the property 
Cowan Bas- island, or any interest in land,” and provision is then made as 
- S.M. Kapan- 10 What is to be done in fixing up a notice in such cases. ‘ 
amı Dept. The 244th section makes provision for the case where the pro- 
perty attached consists of land or a share in land. It is clear, 
therefore, that, when we come to the 246th section, and find the 
words “land or any other immoveable property,” we have words 
which are large enough to include not only lands or houses 
divided off by metes and bounds, but undivided shares in such 

lands or houses. 

The 246th section enacts that, if it “shall appear to the satis- 
“faction of the Court that the land or other immoveable property 
“was not in the possession of the party against whom execu- 

. “tion is sought, the Court shall pass an order for releasing the 
‘said property from attachment.” 

If the words “immoveable property” are large enough to 
include undivided shares in land, it follows that when it is found 
that any undivided shares are not in the possession of the party 
against whom execution is sought, it becomes the duty of the 
Court to pass an order for releasing the undivided share, in the 
same way as it would be the duty of the Court to release divided 
and separate properties from attachment. 

Four questions are referred to us» As I understand the first 
question, reading it with reference to the order for the attach- 
ment, and the petition of the claimants, the two-eighths share 

+ is a two-eighths share out of the supposed moiety, or half 
share, of A., which had been attached. The attachment was 
of the moiety, or half share, which belonged to Parbati Charan 
Chuckerbutty, The claimants say that the moiety was pur- 
chased by themselves and Parbati Charan Chuckerbutty jointly, 
and that they are entitled to two-eighths of such purchased 
property. It appears to me that this was a claim preferred to 
property, and an objection offered against the sale of the eight- 
anna share which had been attached in execution, within the 
246th section, and which the Court is bound to investigate and 
adjudicate upon under that section. 

In answer to the second question, which arises out of the first, 
it appears to me plain that if the claimant proves his claim to 
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the two-eighths of the eight-anna share, which was of Parbati 1870 

Charan Chuckerbutty, the Court must pass an order releasing Cowar R- 
f Kumar Roy 

such two-anna share from attachment. ae 

The answer to the third question depends upon what is the mean- sıxı Dest. 
ing of an attachment of the right, title, and interest of A. in certain 
lands. Now I may observe that the 213th section says nothing 
of the attachment of the right, title, and interest of anybody. 
The attachment is to be an attachment of the property of the 
judgment-debtor, that is the thing which is his property, not of 

_ his property in the thing. The decree-holder is to specify to the + 
best of his belief, and as far as he is able to ascertain, the 
judgment-debtor’s share or interest in the property attached. It 
appears to me that an attachment of right, title, and interest is 
not an attachment such as is provided’for in that section. It may 
be doubtful whether it is a good attachment at all. 

In the case of Nga Tha Yah v. Burn(1), Peacock, C. J., said 
that, in a particular case, Mitohalee Dabee v. Kripanath Roy (2), 
what “ had been attached was not the whole or any specific part of 
“the mehal, but only the right and title of the judgment-debtor 
“therein.” He said, “ an attachment in general terms of the rights 
“and interests of the judgment-debtor would be no attachment ; 
“an attachment must specify what is attached; ” and then, after 
referring to section 213, and pointing out the difference between 
an attachment and a sale, Peacock, C. J., said: “It would 
“not do to stick up in the Zilla that the creditor attached all the 
“ rights and interests which the debtor possesses in any property 
“in the entire Zilla.” 

The question now, however, is, assuming the attachment to be 
irregular, whether or not a person whose lands are included 
within such an attachment in execution of a decree against 
another person, has not a right as against the judgment-creditor 
making the attachment to treat it as an attachment of the entire 
property. Ithink that he has. I think that the attachment must 
be taken to be an attachment of the property as the defendant’s 
property. In the absence of any qualification, I think it must 
be taken on a portion that the defendant is in possession of the” é 
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entire property, there being nothing to show that anything less 
than the attachment of the entirety of the lands was intended. 
I dont understand the Chief Justice in the case to which I have 
referred, to concur in the opinion which Mr. Justice Mitter had 
expressed in the case of Mitokalee Dabee v. Kripanath Roy (1), 
that an investigation was not necessary under the 246th section, 
because the attachment had been in that irregular form. 

Tn answer, then, to the third question I would say that in this 
case, M, had a right to come in and claim his own two-twentieths, 
and that the Court was bound to investigate and adjudicate upon 
thatclaim. And in answer to the fourth question, I would say that 
if the claimant in the case put proves his claim to two-twentieths, 
he has aright to an order releasing such two-twentieths from attach- 
ment. He has also probably a right to object to the sale of the 
land as not being in the possession of the party against whom the 
execution is sought, and to contend that the sale should not pro- 
ceed, upon the ground that the attachment is irregular, and tends 
to affect his interests. 

The costs of this reference will be the claimants’ costa in the 
cause. If the claimants succeed in the cause, they will obtain 
the costs of this hearing ; if they fail, each party will have his own 
costs of this reference. 


Loox, J.—I concur in the answer proposed to be given to this 
reference. 


-PHEAR, J.—I concur. I think that section 213 of the Code 
of Civil Procedure obliges the judgment-creditor to specify the 
property which he conceives to belong to the judgment-debtor, 
and which he desires to attach. In other words, I am of opinion 
that the attachment, in order to be good, must distinctly specify 
a subject of property independently of any reference to the judg- 
ment-debtor’s rights with regard to it. It appears to me that an 
attachment, simply of the rights and interests of the judgment- 
debtor in a specified subject of property, without more description 
of the extent of the property intended to be attached, is not a 
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proper proceeding within the provisions of Act VIII of 1859. 
I quite agree, that undivided shares, abstract interest in subjects 


of property may be the subject of attachment, and J think that z 


under section 246 of that Act, the attachment of such a subject 
may be objected to by the person who either claims himself to 
have a share in that subject, or has any other good reason within 
the provisions of the remaining part of the section, to object to 
that subject of attachment being sold as described. 

With these views, my answer tothe first question would be, 
that M. has a right; under section 246, to come in and object to 
the attachment, and if he proves the state of things upon which 
he relies, I think that the judgment-creditor’s attachment ought 
to be released, so far as regards the margin in excess of A.’s 


. actual share; because it appears to me that his right to object, if 


he has any at all, goes to that full extent. He is, in fact, injured 
by a third person being introduced into the cg-parcenership, on a 
pretended title, in excess of that of his assignee’s title, however 
small the excess may be. 

With regard to question four, it seems to me to follow from the 
views which I have endeavoured to express, that if M. proves 
his claim, he is entitled to have the whole attachment discharged. 


Norman, J.—I desire to add with yegard to the observa- 
tion of Mr. Justice Phear, upon the first question put to 
us,‘that I do not think it necessary to express any opinion at 
present as to whether the release should go beyond the two-eighths 
claimed and extend to the amount of the whole of the alleged 
moiety of A. 


L. S. Jackson, J.— What has fallen from Mr. Justice Phear 
renders it necessary for me to say that, at present, my opinion 
goes to this extent only that, upon the claimant, M., making out 
his objection, he is entitled to have the attachment released or 
dissolved so far as relates to the share or interest in the property 
which he shows himself to be in possession. I do not desire at 
present to go beyond that. 

It may be, as in the first of the cases put by Mr. Justice Mac- 
pherson, that it is impossible to say, on the face of the objector’s 
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1870 petition, that the share in the property to which he is entitled, is, 
Cowan Ras in any way, even wholly, encroached upon by the sale of the 
ee eee share which the attachment specifies. Still, he may, I conceive, 
sixt Dest. have a very good right indeed, to object to a purchaser being 
introduced even into a show of co-parcenership with him, upon 
the footing of the particular share, which is so attached. If this 
isa grievance sufficient to support an objection under section 
246, I am inclined to think that Mr. Marindin is right in arguing 
that an undivided shareholder cannot come in under that section 
at all. But of course the merits of the objection made under 
section 246 must be judged of and determined with reference to 
the circumstance of the judgment-debtor’s alleged enjoyment of 

the subject of property which is attached. 


s 


MAOPHERSON, J.—It appears to me to be unnecessary to 
decide the questiow as to what particular order should be made 
in such cases as this, further than to say that the claimants 
ave certainly entitled to that for which alone they pray, namely 
that the attachment may be removed quoad their share in the 
property attached. 


Attorneys for plaintiffs: Messrs. Rogers and Remfry. 


Attorneys for claimants: Messrs. Gillanders and Chunder. 
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Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


/ KHAJA ABDUL GANNI (Jupemunr-pestor) v. N. P. POGOSE 1869 
(DEcaEx-HOLpEE.)* Sep. 24, 


i Limitation—Proceedings to heep a Decree in Force. 


A decree was obtained on 6th June 1861, and in February 1864 a pretended 
purchaser of it sought oxecution. On 15th March 1864, the original decree- 
holder herself applied for execution of the same decree against certain of 
the judgment-debtors without mentioning the appellant who was one of 
them. Subsequent proceedings at different times were taken between her 
and the alleged purchaser in order to ascertain which of them was really 
4 entitled to execution of the decree, and on the 6th March 1867, her representa- 

tives got a decree setting aside the alleged purchase, and declaring that they 
might execute the decree of 6th June 1861. Accordingly on Slst August 1868, an 
application was made by her representatives for that purpose. Between the 
15th March 1864 and Sist August 1868, no proceedings had been taken in 
execution. 

Held, that the application was not barred by limitation. That no execution could 
be given till it was ascertained who were tho actual decree-holders. That the inter- 
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* Miscellaneous Regular Appeals, No. 294 and 283 of 1869, from a decree of the 
Subordinate Judge of Dacca, dated the 14th May 1869. 
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1869 mediate proceedings for that purpose were bonå fide proceedings within the meaning 


Kaasa AspoL OT Act XIV. of 1859, section 20, for the purpose of keeping the decree in force. 
GANNI 


v. 
N P. Pocoss, -THE facts of this case are as follows: 


On the 6th June 1861, one Najibunnissa obtained a decree 
against Khaja Abdul Ganni, the appellant and others jointly 
for possession of a 3-anna 10 gunda share in certain proper- 
ties together with mesne profits of the same. On the 14th 
Falgun 1270 (February 1864), one Jainath Mazumdar applied 
for execution of this decree against Abdul Ganni and certain 
others of the judgment-debtors, on the ground that under a deed 
of sale Najibunnissa had sold the decree to him. 

On the 3rd Chaitra 1270 (15th March 1864), Najibunnissa 
herself applied for execution of the same decree against certain 
of the judgment-debtors, but without mentioning the particular 
judgment-debtor the appellant (Khaja Abdul Ganni). Except 
this application it was admitted that neither she nor any 
one deriving from her took out execution proceedings against the 
judgment-debtors above referred to until the 3lst August 1868. 

On the 2nd May 1864 the Court having jurisdiction to exe- \ 
cute the decree heard the respective applications to execute | 
above-mentioned, apparently under the provisions of section 208 
of the Code of Civil Procedure, and the Court held that 
no execution could be permitted to either of the rival appli- ~- \ 
cants until the rights of the parties to execute had been deter- 
mined in some other Court. Najibunnissa appealed against this 
order to the High Court, and on the 13th December 1864 that 
Court remanded the case to the Court below, with instructions 
that it should come to some decision as between the parties, that 
is to say, as between Najibunnissa and Jainath as to the alleged 
purchase by the latter. 

On the 18th December 1864, some fee days after this decision, 
Najibunnissa died. Then some time in January 1865 Jainath 
applied to the Court below for a decision in the terms of the High 
Court’s order of remand. That decision was put off by the Court 
. from time to time in order to give the heirs of Najibunnissa an 

opportunity to come in; but at last on the 31st May 1865 the 
Principal Sudder Ameen declared that J ainath was entitled to 
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execute the decree, pending any title that might be established 1869 
by the heirs of Najibunnissa. Kiraga Appow 
On the 14th June 1865 Ahmed Jan, one of the heirs of Naji- foie ERE 


bunnissa, applied for a review of this order, but the application was 
refitsed. He then appealed to the High Court, but that Court 
on the 21st December 1865 dismissed his appeal pointing out to 
him that his apparent remedy was in a Civil suit. 

Next, on the 20th December 1866, certain of the heirs of 
Najibunnissa instituted a regular suit against Jainath and others 
to set aside the deed of sale on which Jainath relied, and to have 
it declared that they had a right to execute the decree in ques- 
tion; andon the 6th March 1867 they got a decree setting 
aside the deed of sale of Jainath, and declaring that they might 
execute the decree; and thereafter, viz., on the 31st August 1868, 
N. Pogose, the respondent before the High Court, having suc- 
ceeded to the rights of Najibunnissa, prayed to execute the 
decree of 6th June 1861. 


Mr. Paul (Mr. Twidale and Mr. C. Gregory with him) for 
the judgment-debtor, appellant, contended that the execution 
of the decree against him was barred by limitation, inasmuch as 
he was not made a party to the application made by Najibunnissa 
on the 15th March 1864, for the execution of the decree, or to the 
proceedings taken by Najibunnissa or her representatives against 
Jainath Mazumdar, and had no notice of them. ` 


Mr. Bourke (with him Mr. G. Gregory and Baboo Kali 
Mohan Das) for respondent. First—The application of the 
15th March 1864 was a sufficient proceeding for keeping 
the decree in force; Ram Sahye Singh v. Degun Singh (1); 
Syad Akbar Gazee v. Mussamut Bibee Nufeezun (2), 
The . petition for review was a sufficient proceeding for 
enforcing the decree; Bhubaneswari Debi v. Mahendra Nath 
Chowdhry (3). Limitation ran from the 2lst December 
1865, the date of referring the matter to decision by a 
Civil Court. Second.—The suit commenced in 1866 was in 
continuation of bond fide proceedings for enforcing the decree. 


(1) 6 W. R, Mis, 98. (2) 8 W. R., 99. (3) 3 B. L. R, 5. N., 33. 


15 Jan, 16° 


4. .. HIGH COURT OF JUDICATURE, CALOUTTA [B.L. R. 


1889 A, decrée was obtained in this suit on 6th March 1867, and 
Kuasa Anput limitation ran from that date; Ishan Chander Bose v. Jugo- 
bundhoo Ghose (1); Syud Akbar Gazee v. Mussamut Bibee 
Nufeezun, (2); Kali Kishore Bose v. Prosunno Chunder Roy (3), 
Shureefonissa v. Rajhissen (4). Third—The proceedings 
taken by Jainath, which ended on the Ist October 1866, 
were good for the purpose of keeping the decree in force as 
regards Pogose. An application by a decree-holder against one 
of several joint-debtors, keeps the decree alive against the rest. 
Act VIII. of 1859, section 207; Ishan Chunder Bose v. Juggo- 
bundho Ghose (6); Huro Sunkur Sandyal v. Taruch Chunder 
Bhuttacharjee (6). There was not a judgment in rem; Kanhya 
Lal v. Radha Charan (7); Gungadhur Roy v. Mucksundery 
Dasi (8). There was an error in the computation of the period 
of limitation; the time that elapsed between the 20th Decem- 
ber 1866 and the 6th April 1867, should not be taken into 
account: see Bourke’s Law of Limitation, chapter K. Jainath’s 
proceedings ceased on the Ist October 1866. Pogose purchased 
Jainath’s right, and applied for execution on the 31st August 
1868, but that right having been kept alive, as against two of 
the representatives of Najibunnissa, even if it were void as 
against the other, served to keep this decree alive against all her \ 
representatives; Mohesh Chunder Chowdhry vw. Mohan Lal 
Sircar (9); Sri Hurro Sunker Sandyals case (10). ‘ 


v. 
N. P. Poaoss. 


HOBHOUSE, J.— (After stating the facts as above detailed) pro- + 
ceeded. The objections which are taken by the judgment-debtor 
Khaja Abdul Ganni before us, seem to us to be of two kinds. First 
of all ithat the proceedings on the part of Najibunnissa were 
not carried’on in good faith, and secondly that if they were ` 
carried on in good faith, still they were carried on behind the 
appellant’s back, and therefore could not be looked at as pro- 
ceedings against him. Itis not as I understand it contended 


(1) 8 W. R. 98. (6) 11 W. R., 488. 
K (2) 8 W. R. 99. (7) 7 W. R., 338. 

(3) 10 W. R., 248. (8) Ibd , 347. 

(4) 4 W. R, Mis., 24. (8) 8 W. R., 80. . 
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that the application of Najibunnissa of the 16th March 1864 1869 
was not a proceeding in execution of her decree. That point See er 
seems to be conceded, and indeed that point has been, as we 
understand it, conclusively ruled by the Full Bench decision 
in Samsahy Sing v. Degur Sing. (1) That proceeding was 
obviously in time, and we think from that all the proceedings 
we have mentioned must be considered to have been made in good 
faith. 

The decree-holders asked for execution against the judgment- 
debtors. They were opposed in that application by a person who said 
that he was alone the person who had aright to execute. They at 
once joined issue with that person. They contested the claim 
with all diligence in the first Court and with equal diligence in 
the second Court, thatis to say, inthe High Court on the 2nd 
December 1864. Her heirs on her decease also contested that 
claim, and with diligence. They did so first in the Court having 
jurisdiction to execute the decree, and then again in the High 
Court. It was there pointed out to them that their remedy was 
in a Civil suit. With such diligence as we may expect from 
natives of this country, and with reference to the known expen- 
ses of litigations in such a case, they instituted that Civil suit, 
and prosecuted that suit until they got a decree removing the 
obstacle that lay in the way of their executing the original 
decree. It seems to us that it cannot be contended that these 
were not proceedings in good faith, that is to say, that they were 
not taken with the purpose and intention to carry the original 
decree into execution. 

The next point is whether, if as a matter of fact thejudgment~ 
debtor Khaja Abdul Ganni never had any notice of these -pro- 
ceedings, they were yet sufficient to keep the original decree in 
force. The material words of the law are: “ No process of 
“ execution shall issue to enforce any judgment or decree unless 
“some proceeding shall have been taken to enforce such judg- 
< ment or decree, or to keep the same in force within three years 
e next preceding the application for such execution.” It is con- 
tended that the general principle that persons who are not . 
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parties to a suit are not bound thereby, must be applicable to 


S PE this case, but we think that here we must take the law as it stands, 


v. 
N. P, POGosR. 


and that we are not bound to suppose that that law is at all 
governed by the principle for which the learned counsel. for the 
appellant contends, and we think that the facts of this case 
show that there are very good reasons why the law in question 
should not be governed by the principle ‘contended for. The 
law simply requites that the decree-holder shall have taken 
out some proceeding to keep his decree in force within three 
years next preceding his application for execution. The rulings 
of this Court which have been brought under our notice, viz. 
Ram Shaye Sing v. Degur Sing (1), Shurufunnissa v. 
Rajkishen (2), Ishan Chunder Bose v. Juggobundhu Bose (3), 
Kali. Kishen Bose v. Prosono Chunder Roy (4), do not 
seem to me to go further than this, viz. that the proceeding to be 
taken out by the decree-holder must be taken out in good faith, 
and that a suit carried on in furtheratice of an intention to exe- 
cute is a proceeding within the meaning of section 20 of the Act. 
I do not therefore think that any one of these rulings carries us 
sufficiently far so as to be a ruling on the point we have to decide ; 
although there are no doubt in those rulings expressions which 
seem to shew that all that has to be considered with reference to 
any proceeding of the decree-holder is whether such proceeding 
was taken by the decree-holder in good faith in order to carry 
out the execution of his decree. But, as I have said before, I 
think that the words of the law are sufficiently clear, and we 
may stand upon those words; and I will take this particular case 
as shewing that in my judgment it may be impossible in many 
cases for & decree-holder to proceed against his judgment-debtor, 
except tozthe extent that the decree-holder has done in this case, 
viz. so as always to have the judgment-debtor before the Court. 
In this case the decree-holder first applied for execution within 
the prescribed period, and he prayed for that execution against 
the properties of his judgment-lebtors. He never ceased from 
the year 1864 up to the year 1867 making persistent efforts 
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through the Courts to get at the judgment-debtors and their pro- 
perties. It was not his fault in any sense that he did not obtain 
his object. He could not proceed except through the Court, and 
the Court repeatedly and persistently refused to aid him until 
he got the final decree in March 1867. I think then that upon 
the wording of the Act. itself the decree-holder is not bound to 
shew more than that he did proceed within the period laid down, 
and I would go further and say that I do not see how he could 
have made the judgment-debtors parties to the suit, and to the 
proceedings which he carried on against his alleged vendees from 
the year 1864 to 1867. It seems to me that in that suit and in 
those proceedings he had no cause of action against the judgment- 
debtor before us, neither do I think that even the Court itself 
under the provisions of section 73 could have made the judg- 
ment debtors parties to the suit. The test is whether the.persons 
whom itis sought to make parties have any share or interest in 
the subject-matter of the suit, or are likely to be affected by the 
result. Now the suit in this instance was between two contend- 
ing decree-holders. One said he was the decree-holder, and the 
other the contrary, and I do not see what share or interest it can 
be said that the judgment-debtors had in the suit. Neither do 
I see how they could be affected by the result of it. They were 
bound by the decree to give up possession and to pay wasilat to 
the judgment-creditor whoever he might be, and it seems to me 
that it was immaterial to them whether the one person or the 
other was the judginent-creditor. We think then that on the 
whole the lower Court was right in holding that this application 
for execution was not barred by the application of the Statute 
of Limitation. We accordingly dismiss this appeal witl? costa, 

We may mention that there were other lines of argument in 
support of the respondent’s view of the case as taken by the 
learned counsel for the respondent, but as we decide the case 
on the grounds that I have mentioned, we do not think it 
necessary to go into those points. = 

The decision in this case admittedly governs case No. 283 of 
1869, which is likewise dismissed with costs. 
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Before Mr. Justice Glover and Mr, Justice Mitter, 


GOWRI KANT ROY (Durexvant), v. GIRIDHAR ROY 
(Puaurier.)* 
Registration—Priority of registered Deed over unregistered Deed of earlier 
Date. 

A-Judge should record a distinct finding of fraud or collusion on the part of the 
holder of a registered deed, with the grounds on which it proceeds, before he gives 
an unregistered deed priority over Ít ; and unless he does so, the case will be re~ 
manded to him for re-trial. 


Baboo Mahendra Lal Mitter for appellant. 
Baboo Ananda Chandra Ghosal for respondent. 
` Tue -facts are fully stated in the judgment delivered by 


GLOVER, J.—In this case two parties claimed the same 
parcel of land under two separate bills of sale from the same 
vendors. The plaintiff’s deed of sale is dated the 6th of Pash 
1272, the defendant’s is dated the 25th Bhadra of the same 
year. The plaintiffs deed was registered, the defendant’s was 
not registered. The Judge has reversed the decision of the 
Court of first instance, on the ground that the mere fact of regis- 
tration will not give priority toa deed later in date than one 
not registered when there is collusion or fraud between the 
purchaser under the registered deed of sale and the vendors, and 
he appears to have taken the fact that the vendors had pre- 
viously sold this land to other parties (a sale which the Judge 
considers to be amply proved by very creditable evidence) as 

> > bufficient reason to presume collusion on the part of the holder 
of the registered deed. He has therefore held, reversing the 
decision of the first Court, that the defendant’s deed of sale 
being prior in date takes precedence of the plaintiff's deed of 

_ sale although that deed of sale is registered. 

It appears to us that the Judge has mistaken the meaning of the 
law in this case. If he means to say that a party who purchases 


* Bpecial Appeal, No. 680 of 1869, from a dence of the Officiating Additiona] 
Judge of Jessore, dated the 21st December 1868, reversing a decree of the Moonsiff 
of that District, dated the 6th December 1867, 
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an estate, and registers his purchase-deed, knowing that previous 


1869 


to his purchase the land had already been sold to another party Gowsr Kaxt 


who had not taken the precaution of registering, then no doubt he 
would be right in saying that the holder of the registered deed 
would not be entitled to priority over the holder of a non-regis- 
tered deed of anterior date, on the ground of collusion between 
the vendor and the vendee. But if a purchaser buys bond fide 
without any notice or knowledge of any previous sale of the 
property, and takes the precaution which the law advises him to 
take by Act XVI. of 1864, and registers his purchase-deed, 
then no doubt his registered deed would have priority over a 
deed of a date anterior to it, but not registered. In this case 
the Judge has not stated on what grounds he has come to the 
conclusion (if that be the conclusion he has come to, of which 
we have some doubt) that the ee had been colluding with 
his vendors. 

The mere fact of the land having —_ ere disposed of 
by his vendor, would be no proof that the subsequent purchaser 
was acting fraudulently or collusively, for it may very well be 
that he knew nothing whatever of the previous transaction. 

We think that the special appellant in this case has the right 
to have the Judge’s opinion clearly given, as to whether he 
bought with knowledge of the prior sale tò the defendant or 
not. If he bought with knowledge then the Judge’s decision 
will stand; if on the contrary he was an ignorant purchaser for 
value; there is no reason why the provisions of section 68 of 
Act XVI. of 1864, which is the Act applying to this case, 
should not-¢ive him a prior claim to the land in suit. 


ETA 
Roy. 


- 


An objection was taken in the course of the argument by the : 
special respondent’s pleader, to the effect that the original, - 


plaint did not ask for possession of the land or for the cancel- 
lation of the defendant’s deed of sale, but was confined merely 
to the recovery of the value of certain jack fruits which one of 
the parties accused the other of having plundered. This objec- 
tion appears tous altogether untenable; in the first place the 
omission was rectified before the case came on for hearing, and 
when the issues were fixed they included the whole matter in 
dispute between the parties; no objection was made as to the in- 
2—C 
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1869 sufficiency of the plaint at any time, and the case went to trial 
Goirt Kaar with the whole of the evidence which both parties were able to 


v. give in support of their respective contentions, and at this stage N 
GIRIDHAR Ega : 
Ror. of the case we cannot allow such an objection to influence the 


decision. Another point which has been brought to our notice 
is, that the Judge has com eto no finding as tothe question of 

, possession, and itis argued that if a party claiming under an 
*’*- unregistered deed of sale could show that at the time of the 
\*» sale he likewise got possession of the property sold, that would 
have a very great effect in determining the issue between the 
parties, notwithstanding that the second deed of sale was regis. 
tered, and we have been referred to a decision of this Court in the 
case of Salim Sheikh v. Boidonath Ghuittuch (1), in which it 
has been laid down generally, that the fact of obtaining posses- 
sion has always been treated as a most important element in the 
acquisition of title. As the case is now going back, in order 
that the Judge may re-try the whole question, we do not think 
it necessary to lay'downany rule with reference to this objec- 
tion; the Judge will of course.consider it with the rest of the 
evidence when he passes a fresh decision in the case. 

The case is remanded with reference to the above remarks, and 
costs will follow the result. 


MITTER, J.—I concur. 


Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice Kemp, and Mr. 
Justice Macpherson. 


"++ 1869 RAKU BIBI (Arpetiarr) v. KHAJA MAHOMED MUSA KHAN 
Dee. 1. (RESPONDENT. )* 


~ Letters Pateni 1865, s. 15—Appeal from Judgment of Division Court—Appli- 
cation for and Rejection of Review. 


An order passed by the senior of two Judges of a Division Bench who differed in 
opinion, dismissing an application for the review of their judgment is not appealable. 


* Appeal, No. 2 of 1869, under section XV. of the Letters Patent, against the 
judgment of Mr. Justice Loch and Mr. Justice Mitter, passed on the 2nd of Feb- 
ruary 1869, in review No. 340 of 1868 of Special Appeal, No. 1807 of 1867. 


(1) 12 W. R, 217, 


siiu 280 
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Such an order is not a judgmont within the meaning of section 15 of the Letters 
Patent. 


THE plaintiff in this case sued to recover possession of Mauza 
Babulpore Mirzapore, alias Khoshlal Bijha in Pergunna Sunnut, 
under a certain deed of conditional sale dated 6th Pash 1269, 
corresponding to 27th December 1861. 

The Court of first instance decreed the case in plaintiff's 
favour, and its decision was eventually supported bv the Principal 
Sudder Ameen after remand by the High Court 


The decision of the lower Appellate Court was on Gace 


amended by a judgment of the High Court, dated 15th July 
1868, by Loch and Mitter, JJ. 

One of the defendants Mussamat Raku Bibi then filed 
grounds of review; upon which the following judgments were 
recorded. 


Loca, J.—I do not think any ground has been made out for 
the admission of a review. The petitioner was not made a party 
to the suit, but thrust herself into it. Her interest could not 
have been affected had she remained quiet, and the decree on 
which she rests her claim and on which the lower Appellate Court 
mainly rests its judgment, is no evidence against the plaintiff in 
this case who was no party to that suit. I would dismiss the 
application with costs. . 


MITTER, J.—I would admit this review. It appears that 
there was other evidence besides the decision formerly rejected 
by us to prove the extent of the petitioner’s share in the pro- 
perty in dispute. This fact was not brought to our notice at the 
time when we passed our original decision, but the petitioner is 
nevertheless entitled to a finding upon the evidence above referred 


to, the costs of the proceeding down to this stage being charged ` 


against him as a matter of course. 


The petitioner then under section 15 of the Letters Patent ap- 
pealed from the judgmerit of the Division Bench, on the ground 
that when there was other evidence in the record besides the 
decision alluded to, the Court should not have decreed the appeal, 
but remanded the case, and therefore the review ought to have been 
admitted. l 
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Munshi Mahomed Vusaff for the’ opposite party raised a` pre- E 
lhñinary objection that the 15th section of the Letters Patent 
gives no`appeal from an order rejecting or admitting a review. 
Such an order is not a judgment within the meaning of ‘that: 
section ; it is final under Act VIII., section 379. id 


« 


« 


_ section 15 of the Letters Patent must be held to have the 


aii: 3 `` The judgment of the Court was delivered by 


sos 
” 


general meaning of any decision or determination, including an 


order for the rejection or admission of a review, affecting the 
rights or interests of any suitor or applicant. He referred to De 
“Souza v. Coles (1). 


Pracoox, C. J.—(the other Judges concurring.) In this 
case an application was made to Mr. Justice Loch and 
Mz. Justice Mitter to review a judgment which they had passed, 
Mr. Justice Mitter thought that the review ought to be granted. 
Mr. Justice Loch who was the senior Judge thought that the 
application ought to be rejected, and it was rejected. From this 
decision an appeal has been preferred under section 15 of the 
Letters Patent, but a preliminary objection is taken that this is 
not a casein which an appeal lies. There is no doubt that the pre- 
liminary objection ought to prevail. The whole object of ihe 
provision of Act VIII. of 1859 regarding reviews of judgments 
is-that the Court which passed the decree may re-consider the 
case if it thinks fit, and that as a general rule Judges are not to 
review a decision of other Judges (see section 379). Section 
378 declares that the order whether for rejecting the application 
or granting the review shall be final. It appears to me that the 
order rejecting the review was not a function which could be 
performed by the High Court generally, but merely by the Court 
which passed the original decision ; and that the order rejecting a 
review is not a judgment within the meaning of section 15 of the 
Letters Patent. I do not think that the High Court at Madras 
intended to give any opinion to the effect that an order rejecting 


(1) 3 Mad. H. C. Rep., 384. 


Mr. C. Gregory for petitioner.—The word “judgment” in 
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' a review was a judgment within section 15 of the Letters Patent, __ 1869 


although in the case cited they expressed their opinion in general s Bier ` 

terms which might possibly embrace such a case. If they had Peta 
‘had'the question of rejecting a review before their mind’ when Musa Kuan, 

they decided the case, they would probably have excepted it from 

the general rule which they laid down. 


This appeal is rejected with costs: 


Before Mr. Justice L. S. Jackson and Mr. Justice Glover. : : ə 
TIBRANIM MULLA (ons or taus Duranpants) v. ENAYETUR i 1869 , 
RUHMAN (Prarnrirr.)* Dec. 1 
Mahomedan Law—Divorce. “4 ee 


According to Mahomedan law the divorceof one acting under compulsion frome” 
threats is offective. ee ee 


Tus was a guit for restitution of conjugal rights. The plaint 
set forth that the defendant Esa Bibi had been married to'the 
plaintiff according to the Mahomedan law, and had been since 
her marriage living with the plaintiff; that owing to some . 
altercation having taken place between him and his wife, the 
other defendants forced the plaintiff to execute a deed of divorce; 
that the plaintiff had applied to the Criminal Court, but the 
application had been withdrawn on the plaintiff's father-in-law 
(the defendant Ibrahim)’ agreeing to send Esa Bibi to live with 
the plaintif; but that defendant Ibrahim had since refused to 
do s80. 

The defence set up was that the deed of divorce was not ob- 
tained upon compulsion ; that the plaintiff had voluntarily exe- 
cuted the deed and given Zalluk ; and that the plaintiff was not 
entitled to restitution of his rights of marriage. 

The Moonsiff held that the divorce was voluntary on the 
part of the plaintiff; that although the plaintiff was assaulted, 
still the execution of the ikrar was not in consequence of such 
assault. He held further that whether the ikrar was executed 


* Special Appeal, No. 1860 of 1869, from a decree of the Subordinate Judge of ie 
TJooghly, dated the 29th July 1869, affirming a decreo of the Moonsiff of that dis- 
taict, dated the 7th May 1869. 
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“1869 ` under circumstanées of compulsion or not, still since the plaintiff 
~ Tppamar had given Talluk, he could not according to the Mahomedan law 
See render the Yalluk invalid. He accordingly dismissed the suit. Re 
RUHAAN, On appeal the Principal Sudder Ameen held that when it 
was evident that the plaintiff divorced his wife under circum- 
stances of threat and compulsion, he could not be bound by such — 
act, nor could his marital rights be held to be extinct. -He 
accordingly reversed the judgment of the Moonsiff, and passed 
a decree declaring the right of the plaintiff as husband of the 
~ defendant Esa Bibi. 
The defendant appealed to the High Court. 


t 


Moulvie Murhamut Hossein for appellant. : 


\ 


Baboo Mahendra Lal Seal for respondent. E p A 
The judgment of the Court was delivered by 


Jackson, J.—We are compelled in this case to reverse 
the decision of the lower Appellate Court, because according 
to the Mahomedan law as laid down in Vol. 1 Hedaya, page 
203, the divorce of one acting upon compulsion from threats is 
effective. We are not at liberty to substitute for the express 
rules of Mahomedan law, as expounded by the best authorities, 
that which according to our opinion might be a more enlightened 
and proper rule of law. The judgment of the lower appel- 
late Court must be reversed with costs. The result is that the 
plaintiff’s suit will be dismissed with costs. 


GLOVER, J.—I concur. 


d i Uug biv 
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-7 ` Before Mr. Justice Kemp and Alr. Justice Glover. 


NATHU LAL CUOWDHRY (Durenpant) v. CHADI SATII AND 1869 


orners (PLaintrers.)* Nov. 27. „™e 


Bindi Lae pee Aa by Father—Legal Necessity— Ancestral 
Property. 


A, a Hindu, subject to the Mitakshara law, sold his right and interest in the 
undivided ancestral estate of his family, without the consent of his co-sharers, and 
not for the benefit of the estate, but in order to pay off a personal debt. The sale 
was by auction to an innocent purchaser for value. : 
Held, that in a suit brought within twelve years from tlfe date on which the -+ 
purchaser obtained possession, the sons and grandsons of A, deceased, were entitled . 
to recover possession, without making any refund of the purchase-money. 


Mr. Twidale and Mr. C. Gregory for the appellant. 


Baboos Annada Prasad Banerjee and Gopal Lal Mitter for 
the respondents. 


GLOVER, J.—This was a suit by the sons and grandson of 
one Nirbhoy Sing to set aside a sale made by their relative to 
the defendant Soambur Sing, on the ground that it was effected 
without their consent, and was not justified by any such neces- 
sity as the Hindu law allows. ~ 

The property sold consisted of a 2-anna share of mouza 
Ikbarpore, and it is admitted that it formed part of the ancestral 
estate of the family. 

The defendant Nathu Lal Chowdhry, the purchaser at the auc- 
tion sale of Soambur’s right and interest in the estate, and the only 
defendant specially interested, defended the suit on the ground, 
first, that the claim was barred by the law of limitation ; and, 

_ secondly, that Nirbhoy was justified in selling to Soambur - by 
reason of urgent necessity. 

The Subordinate Judge decreed for the plaintiffs unreservedly, 
holding the sale to be void y but the Additional Judge, although 
he concurred with the principle of the first Court’s decision, 


* Special Appeal, No. 1083 of 1869, from a decree of the Additional Judgo of 
Tirhoot, dated the 17th February 1869, affirming a decree of tho Offg. Subordinate 
Judge of that District, dated the 30th June 1868, 
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1869 amended its decree in the first instance in favor of the auction- 
Natio Lat purchaser, by directing the plaintiffs to refund the purchase- 
money before executing their decree for possession. This part 

of his order was however altered on review, and the final decree 
was that the two younger sons and the grandson of Nirbhoy 
should recover the shares unconditionally ; that Chadi Sabi, 
the eldest son, who was of age when the sale was made, should 
get his share, on payment of a proportionate share of the defend- 
ant’s purchase-money ; and that the remaining share, 7. e., that of 

Nirbhoy himself, should remain in the defendant’s possession. 

The points taken in special uppeal by the defendant Nathu 
Lal are :— as 

(1).—That limitation bars the suit. 

(2).—That the vendee, Soambur, was justified in purchasing, 
on the ground of his vendor's necessity, and that the conduct of 
the plaintiffs amounted to an acquiescence in the sale; and 

(3).—That in any case, the defendant, an innocent purchaser 
at auction for value, is entitled to a refund of his purchase-money 
in full. 

On the part of the plaintiffs a cross-appeal is preferred, under 
section 348 of the Procedure Code, against that part of the 
Additional Judge’s order, which allows the defendant to retain 
possession of Nirbhoy’s share, and to keep that of Chadi, until 
that individual repays his share of the purchase-money. 

On the issue of limitation we think that the Court below was 
right. The Full Bench decision in Raja Ram Tewary v. Luchmun 
Persaud (1) lays down the rule that, in cases like the present, 
the cause of a¢tion to the sons would accrue, and limitation run, 
from the date of the vendee’s taking possession; and on that 
calculation the suit was undoubtedly brought within time. We 
see no force in the special appellant’s contention that, because 
the suit was to recover possession from him an auction-purchaser, 
therefore the suit was actually -to set aside an auction-sale, 
and was governed by the one year’s limitation. The plaintiffs’ 
claim was made not against the auction-purchaser, except in so 
. far as it asked to have his name removed from the Register 


v. 
Cant SANL 


(1) Case No. 228 of 1867; June 7th, 1867, 
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as proprietor ; and there is no prayer for reversal of the suction- 1869 
Bale. In point of fact there was no necessity for any such Nau Laz 
CHOWDHRY 


prayer. The defendant bought the rights and interests of E 
Soambur ; and if the plaintiffs could show that Soambur had no TREES 
rights or interests in the property, the sale, although it might 
, have been a perfectly regular and valid one, would still have 
passed nothing to the purchaser, and would not stand in the 
plaintiffs’ way. The plaintiffs therefore had no objectin setting 
aside the auction-sale, and there was no necessity for them to 
bring a suit for the purpose. 

Then with regard to the period of adverse possession, it has - «|, 
been argued that one Madan, who claimed as purchaser from 
Nirbhoy, held possession before Soambur, and that the limitation 
ought to have been calculated from the last date on which the 
father, Nirbhoy, held possession of the property. 

It appears to us absolutely immaterial to determine the nature 
or extent of Madan’s possession, as it is clear from the record 
that Nirbhoy came again into possession after the arrangement 
with Madan, and it was against Nirbhoy that Soambur got a 
decree for possession in March 1856. The adverse possession 
commenced therefore from the date on which Soambur got 
possession from Nirbhoy ; and on this calculation the plaintiffs 
are just within the 12 years. f 

Then as to the necessity for the sale. The money is said to 
have been raised to pay a demand of Government against Nir- 
bhoy as security for the farmer of certain ferry tolls. There 
is no denial on the part of the defendant as to the purpose 
to which the money was applied, and we think it quite clear 
that this obligation was purely one of a personal character, and 
could not be got rid of by laying it upon the estate. It was 
Nirbhoy’s personal liability, and he had no right to burthen his 
family with it. The Privy Council in the well known case of 
Hunoomanpersaud Panday v. Mussamut Babooe Munraj Koon- 
weree (1) have laid down the rule to be followed in estimating a 
purchaser’s liability. He is to make all such enquiry as is 
possible, and to see as well as he can that there is a necessity 


3 


(1) 6 Moore’s L A., 393. 
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__ 189 _ for borrowing money for the benefit of the estate: and it seems 
Nazi Lau quite clear that the slightest possible enquiry on the part of 
Soambur would have shown him the impropriety of lending his 
money to wipe off a personal debt of Nirbhoy. Soambur must 
have known that the loan was not for the benefit of the estate; 
and had he been the substantive defendant in this suit, he would 

have had so far no defence. : 

But it was argued that even if there were no proved necessity, 
still, as Chadi, the eldest son, was of age when the transaction ` 
was entered into, and made no objection to it, his consent to the 

ee sale should be implied; and that as the other sons have allowed 
many years to elapse since the transfer, they must also be con- 
sidered as having agreed to the sale. With regard to the last 
part of this argument, we remark that all the younger sons of 
Nirbhoy were admittedly minors at the time of the sale to Soam- 
bur, and there is nothing on the record to show that they have 
now attained majority, and we cannot imply consent under such 
circumstances. 

As to the elder brother, Chadi, even if it be admitted that his 
silence be equivalent to a consent to the sale, that consent would 
not make the transfer valid, inasmuch as by the Mitakshara 
law, the consent of all the share-holders would be necessary even 
to the alienation of his own share. 

Then as to the refund of the purchase-money. It has been ruled 
by a Full Bench in the case of Mudhoo Dyal Singh v. Golbur 
Singh (1), that there must be proof of certain circumstances 
before a purchaser can have an equitable right to compel a re- 
fund, and these circumstances are stated to be that the purchase- 
money went to benefit the estate; and that in that way the sons 
got adirect advantage from it. In this case, as we before re- 
marked, the money paid by Soambur (and for the purpose of 
the argument, we must look upon Soambur and Nathu Lal 
as representing the same interest) was applied by Nirbhoy to 
Kis own personal necessities, and in no way benefited his estate; 
and as Soambur, if he were in possession, would have no right 
cae to a refund, neither can Nathu Lal have such right, as he can 
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(1) Oaso No, 1198 of 1867 ; April 29th, 1868, 
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stand in no higher position than the party whose interests he 1869 

purchased. ae 
Nor can he, we think, retain possession of Nirbhoy’s share, 

nor get back such portion of the money as would be represented 

by that share, inasmuch as the estate being joint and undivid- 

ed, Nirbhoy had no right to burthen or alienate even his own 

share, without the consent of all his co-sharers. The ruling of 

the Full Bench in the case of Sadabart Prasad Sahe v. Foolbash 

Koer (1) disposes of this point adversely to the defendant. 
This is no doubt a case of great apparent hardship, and we 

should have been most willing to uphold the Additional Judge’s 

order regarding his retaining possession of Nirbhoy’s share,’ and 





v. 
HADI ŞAHI. 


for a refund of the purchase-money on Chadi’s share were it 
possible to do so. But the law on the point has been authori- 
tatively laid down, and we have nothing to do, but to follow it. 
Neither can we take cognizance of the fact of the defendant’s 
being an innocent auction-purchaser. He had every opportunity 
of making enquiry and must have known the extreme danger 
of purchasing an interest which had been originally bought 
from a single member of a joint undivided family living’ under 
the Mitakshara law. f 

The order therefore we make in this case is, that the plaintiffs’ 
suit to have the sale to Soambur set aside as illegal be decreed 
as regards all the co-sharers, and that the Additional Judge’s 
order regarding the retention by the defendant of Nirbhoy’s 
share, and the refund of purchase-money by Chadi be set aside. 

Under all the circumstances of the case however, we feel 
justified in directing that each party pay his own costs in all 
the Courts. 


(1) 3 B. L R, F.B, 31. 
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Before Mr. Justice Loch and Mr. Justice Macpherson. 


RAMDHAN MITTER (Durrrpant) v KAILAS NATH DUTT 
(Praintirr).* 


Attachment— Alienation of Property—Decree for Money by Instalments— 
Act VIII of 1869, s8. 240, 248, and 245. 

A obtained a decree against B for a sum payable by instalments. B made đe- 
fault in payment of an instalment, so A attached certain immoveable property be- 
longing to B. While under attachment, B sold the property to C, and out of tho 
proceeds paid into Court the full amount of the debt then due, and for which the 
property had been attached. A took out the money, but applicd for and obtained 
an order from the Moonsiff that the property should remain under attachment, in 
order to satisfy any future sum which should fall due under the decree and in pay- 
ment of which, B should make default. B failed to pay a further instalment when 
due, and A obtained an order for sale of the property. A himself became the pur- 
chaser, and was put in possession by the Court, notwithstanding the claim of C, who 
had been in possession ever since his purchase. In asnit by C to recover posses- 
sion, held, the Court had no power to make the order continuing the attachment, the 
right of attachment being only for sums actnally due, and, the whole amount for 
which execution issued being satisfied ont of the proceeds, the alienation of the 
property to C was not void as against A. 


- Tae plaintiff, Kailas Nath Datt, brought the suit in the 
Court of the Moonsiff at Basirhat under the following cir- 
cumstances :— 

The defendant, Ramdhan Mitter, held a joint decree against 
one Prankali Kar and his mother Panchi Dasi, Lakhi Chandra 
Kar, and Krishna Mohan Kar. The decree provided for the 
payment of a certain sum of money by instalments, 

In execution of that decree, and for the realization of an 
amount of rupees 50 for instalments then due under it, about 
two bigas of land, admittedly belonging to Panchi Dasi and 
Prankali Kar, were attached on the 2nd May 1865. Onthe 14th 
of June 1865, proclamation of sale was made on the property. 
The day fixed for the sale of the property was the 15th 
July 1866. 

On the 2nd July 1865, Panchi Dasi and Prankali conveyed 
the property to the plaintiff, Kailas Nath Dutt, bya kabala, on 


* Special Appeal, No. 1741 of 1869, from a decree of the First Subordinate 
Judge of 24-Pergunnahs, dated the 30th April 1869, affirming a decrece of 
the Moonsiff of Basirhat, dated the 11th September 1868, 
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payment for the same of rupees 198. By this time some other 
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instalments had fallen due under the decree, and the decree-holder, Rastita 


by a petition dated 6th July, increased his demand by rupees 6 a 


annas 9. 

On the lith July, the judgment-debtor, Prankali, deposited 
in Court rupees 56 and annas 9, being all the amount then due 
under the decree; and on the 14th July the decree-holder took 
out that amount. Meanwhile, on the 10th July, the decree- 
holder prayed that the property might be kept under attach- 
ment, so long as any instalments which should still become due 
under the decree remained unrealized; and on the 15th July; 
an ex parte order was recorded on the back of hia petition, in 
accordance with the prayer thereof. 

On the 10th August 1867, some other instalments having 
fallen due under the same decree, execution was taken out 
afresh, and the very same property attached. Kailas Nath Dutt, 
who had been in’possession since the date of his purchase, claim- 


‘ed the property as his under his kabala of the 2nd July 1865, 


but his claim was rejected on the ground that an alienation of 


any property, while it was under attachment, was null and void, 
under the provisions of section 240 of Act VIII. of 1859. The 
property was afterwards sold in execution, and the decree-holder 
himself, Ramdhan Mitter, purchased it at the execution-sale, 
and was put in possession by the Court. 

The plaintiff, Kailas Nath Dutt, now brought this suit to 
recover the property bought by him and for a declaration 
of his title to the same under his kabala of the 2nd July 1865. 

The Moonsiff referred to sections 240, 243, and 245 of Act 
VIII of 1859, and considered “ that, when the property under 
« attachment was sold to the plaintiff, to pay the money for the 
“realization of which it was attached, and that amount paid out 
“of the consideration, the alienation cannot be regarded as null 
“and void.” He went on to say “at the time the claim of the 
“plaintiff was disposed of (2. e. in the execution department), 
s I perceive that I had a wrong notion of the law on the subject; 
and acting, as I have always done on the principle so eloquently 
“expressed by Lord Hardwicke .that he always considered it 
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1869 “to be a greater reproach to a Judge to continue in error than to 

Rawnsx “retract it, I am glad to be able to correct myself on due 

v. “consideration.” On the facts he found that the plaintiff’s 
Kamas Nath . 

Durr. conduct had been bond fide ; that it did not appear that he was 
aware that there was anything due under the decree beyond the 
rupees 56 annas 9, or that the decree was one for the payment of 
money by instalments; that the kabala under which he claimed 
was genuine; that he had paid the full amount of consideration 
rupees 198; and that he had been in possession till the decree- 
holder, who became the purchaser in execution of the old decree, 
*had been put in possession. He therefore gave a decree in favor 
of the plaintiff. His decision was, on the authority of Anand Lal 
Das v. Radamohan Saha (1), upheld on appeal by the Subor- 
dinate Judge of the 24-Pergunnas on the 30th April 1869. 


The defendant, Ramdhan Mitter, appealed to the High Court. 


Baboo Jagendra Nath Bose, for the appellant, contended 
that the alienation of the property during the attachment, in 
the case of the Moonsiff’s order prohibiting alienation, and order- 
ing the attachment to continue till all instalments which might 
become due under the original decree should be realized was null 
and void; and that the decision in Anand Lal Das v. Radamohan 
Saha (1) was not applicable to the case. 


Baboos Bhowant Charan Dutt and Anand Chandra Ghosal 
for respondents. 


Loon, J.—It appears that the property in question in the 
suit had been attached in execution of adecree for about rupees 50, 
and the day fixed for the sale was the 16th July 1865. Previ- 
*Susly to the day of sale the debtor had sold the property to 
the plaintiff in this case, and from the sale proceeds paid the- 

ee whole amount for which the property had been attached. 

It is clear, therefore, that the whole of the decree-holder’s 

decree, for which the attachment was taken out, had been satis- 


at 


Q) 2B.L RB, F. Bq 49. 


n Feb,, 1870. 
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fied, and the decree-holder took the money; and therefore it 
appears to me that he could not object to the sale which had 
been made, nor ask the Court to continue the attachment on 
account of other sums which might fall due on his kistbandi. 
And though the Moonsiff did accede to his request to continue 
the attachment, yet, as the sum for which the attachment had 
been made had been realized, the decree of the decree-holder 
must be considered to have been satisfied. 

I think, therefore, that the judgment of the lower Appel- 


late Court should be upheld, and the special appeal dismissed 


with costs, 


c 


MaopHExson, J.—I also would affirm the decision of the 
lower Appellate Court, and with costs. I think that the Judge 
was right in his interpretation of the decision of the Full Bench 
in the case of ‘Anand Lal Das v. Radhamohan Saha (1), and 
that that decision does support the principle on which the Judge 
has acted. The Full Bench held substantially that an attach- 
ment is only “for the purpose of levying the money due under 
the particular decree,” under which the attachment is made, and 
that the object of section 240 of the Civil Procedure Code is to 
secure the execution of the decree, and to prevent the attach- 
ment from being rendered worthless. 

Further, I think that if the debt, to recover which an attach- 
ment has been made, is satisfied, a subsequent alienation of the 
property attached is not void, merely because the attachment 
has not been formally withdrawn. The learned Chief Justice, 
in delivering judgment in the case to which I have already 
referred, says:—‘ If the attachment is to be held to be a conti- 
“nuing attachment after the decree has been satisfied, merely 
“because the attachment has not been withdrawn, what is to 
“ be done if it is reversed either in review or appeal.” 

In the present instance the only attachment in existence 
when the alienation took place was one for rupees 50 or 56, the 
amount which alone was then payable under the decree. That 
attachment was fully satisfied by the money which was paid into 


Court, and which was drawn out by the decree-holder. -The _ 


(1) 3 B. L. R. F. B., 49. 
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1869 Court afterwards ordered that the attachment on the property 
Raapa was to continue until all the subsequent instalments which should 
v thereafter become payable under the decree should be satisfied. 


Karas Nate 
Dorr, But the Court had no power to make any such order. The = 
right of attachment after judgment exists for the purpose of 
realizing sums actually due under a decree, and not for that of 
securing property, so that it may at some future period be made 
available for the realization of moneys not yet due, but which 
were to become payable under the decree. 

As the total amount payable under the decree in the case now 
before us was payable by instalments, and as all the instalments 
which had become due, and in respect of which the property was 
attached, were satisfied when the aglienation took place, it 
appears to me that no order subsequently made by the Court, 

z directing the attachment to remain in force till the remaining 
instalments should fall due and be paid, could in any way affect 
the validity of the alienation. 


Before Mr. Justice Norman and Mr. Justice E. Jackson. 


1869 RAMESWAR SING (Prarie) v. RAMTANU GHOSE ano 
Deo. 4. ANOTHER (Dargenpants.)* 





Execution—Act VIII of 1859, s. 240—Alienatton of Property—Lien. 


In execution of a decree, A, the judgment-creditor, obtained an order for the 
attachment of certain property of B, the judgment-debtor, but it was not executed 
as required by Act VIII of 1859. The property was however advertised for sale, and 
A obtained an order staying the sale, on a petition alleging that A had agreed to give 
him time on condition that the attachment should remain good, and declaring that 
he (B) would not alienate the property, until the whole of the decree was satisfied. 
Subsequently B mortgaged a portion of this property to O. A assigned his decree 
to D, upon whose application the property was attached and sold, and E became 
the purchaser. O having taken steps to foreclose the mortgage, I, to prevent such 
foreclosure, paid the amount into Court. Held, that E could not maintain a suit 

- against C to recover the amount so paid by him. The mortgage by B was not an 
alienation null and void under section 240, Act VIO of 1859. B's petition did not 
d create a charge upon the property in favor of A. 


- * Special Appeal, No. 1209 of 1869, froma deoree of the Judge of Rajshahye, 
dated the 18th February 1869, modifying a decree of the Subordinate Judge of 
that district, dated the 28th July 1868. 


) reo., Lau 
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Tux facts of the case sufficiently appear in the judgment. The 
following isa copy of the petition therein referred to, with the 
order passed upon it :— bd 

* The petition of Amanulla Molla,the judgment-creditor in 
* the execution case, No. 105 of 1864. 

t The decree-holders, Messrs. Robert Watson and Company, 
“ have applied for execution òf decree against me, and, for the pur- 
“ pose of realizing the amount due on the decree, have caused my 
“right in Pergunna Kuligati, zemindari No. 350, to be attached, 
“and notification of sale has issued. But on my application to the 
“ decree-holders to pay rupees 4,000 to the decree-holders within 
“15 days from this day, and-also to pay the balance by instal- 
* ments, the decree-holders have, on condition of the attachment 
“of the property remaining in force, consented to give 15 days’ 
“time. I have not in any way incumbered the property, and I 
‘shall not, until the amount of the decree shall have been paid off, 
“ be able to alienate the said property. My prayer is that the 
“ sale be postponed ; that the property attached may remain under 
“ attachment, and that 15 days’ time be granted to me, dated 


” « 21a November 1864.” 


Order.—Let the prayer be granted, and the sale be postponed. 
Baboos Srinath Das and Mohini Mohan Roy for appellant. 


Baboos Gopal Lal Mitter and Iswar Chandra Chucherbutty 
for respondents. 


The judgment of the Court was delivered by 


Norman, J.—The facts of this case are very simple. Messrs. 
Watson and Company, under a decree against one Amanulla 
Molla, obtained an order for the attachment of the estate belong- 
ing to Amanalla Molla, viz., Pergunna Kaligram Kalishufa. 
The prohibitory order was not served on Amanulla, nor was 
notice of the attachment fixed in the Revenue Court of the 
district, or in any conspicuous part of the estate. The attach- 


ment was therefore not an attachment made known in the manner 


required by section 239 of Act VIII of 1859. 
On the 24th of November 1864, the property was advertised 
for sale. On the 20th of November, three days before the day 
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advertised for the sale of the property, Amanulla put in a 
petition, reciting that the decree-holder had agreed to give him 
time on the condition thatehe attachment would remain good. 
The petition goes on in these terms:—“ I will not in any 
“way alienate the attached property, until the whole of: the 
“decree is satisfied, &c.” The petitioner then states that “ the 
“‘decree-holders had consented to all the above terms.” On the 
26th of the same month, Amanulla mortgaged, by a deed of 
katkabala, a certain village of the said pergunna to the respondent 
in this case, Ramtanu Ghose, for a sum of rupees 700. Subse- 
quently to,the date of that mortgage, Messrs. Waston and Company 
from time to time allowed the sale to be postponed, and ultimately 
sold their decree to one Lachman Chandra Ghose. The execution 
case was then struck off the file. On the 18th of February 1866, 
fresh proceedings in execution were taken by Lachman Chandra 
Ghose, the assignee of Messrs. Watson and Company. The 
property was again attached, and ultimately sold to the present 
appellant. Ramtanu having taken steps to foreclose the mort- 


1u 4 Tun ace 


er 


gage, the present appellants, to prevent the foreclosure, paid into 
Court the amount of the mortgage, and now sue to recover back ` 


that amount with interest from him, and the question in the 
present special appeal is whether they were entitled to recover 


back that amount. 


It appears to us that the position of the parties when Ram- 
tanu Ghose acquired his title as mortgagee in November 1864 
was simply this:—Amanulla was the full owner of the property, 
and consequently was capable of conferring a title to the pro- 
perty on Ramtanu Ghose as mortgagee. A written order for 
the attachment of the property had been issued. But under 
section 240, Act VIII of 1859, it is only after the written 
order is duly intimated and made known in the manner provided 
by that Act, that a private alienation of the property is null 
and void. There was nothing in the order for attachment, as it 
existed in December 1864, to prevent Ramtanu Ghose from 
acquiring a valid title under his mortgage. An attaching 
creditor has the full power to protect his own interests by serving 
the attachment in the manner prescribed by the Act. If he 
fails to notify the attachment, itis his own fault. But it is 
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contended by the appellants that the petition of 21st- November 


1869 


27 


constituted a charge on the property. It appears to us that it is Rarteswat 


a complete mistake to suppose that it is anything of the sort. 
The petition does not creste or affect to create any new rights 
as between Messrs. Watson and Amanulla Molla. It merely 
recites and states what the parties believed and assumed to be 
their legal rights under the existing circumstances. If it had 
been intended as a mortgage or charge, it would probably have 
been stamped and registered as such. We think it would be 
most mischievous to give to a petition of this sort an effect 
which it was never intended by the parties to have.. It would 
be most prejudicial to the rights of third parties, if we were to 
hold that rights and obligations which are clearly defined by 
such an Act as Act VIII, can be extended by loose expressions 
contained in some petition put into Court in the course of the 
proceedings. A case has been cited, Duma Sahu v. Jeoynarayan 
Lal (1), in which an analogous petition was treated as creating 


(1) Before Mr. Justios Glover and Mr. Justice 


The 27th August 1869. 


DUMA SAHU AND OTHERS (PLAINTIFFS) V. 
JEONARAYAN LAL axp oruegs (De- 
¥ENDANTS.)* 


Baboo Kissen Succa Mookerjee for ap- 
pellants. 


Baboo Taraknath Dutt for respond- 
ents. : 


Mirrer, J.—This was a suit instituted 
by the plaintiff, now special appellant 
before us, for the enforcement of n mort- 
gnge-lien, bearing Uate the 13th October 
1863. The defendant, special respondent, 
pleaded that the mortgage was a colln- 
sive transaction; that he, the defendant, 
had obtained a mokurrari lease of tho 
property in question from the ancestor 
of the alleged mortgagor long previous 


* Special Appeal, No. 1888 of 1869, from a 
decrcs of the Subordinate Judge of Saran, 
dated the 81st March 1869, reversing a de- 
cree of the Moonsuff of that district, dated 
the 4th November 1868. 


to the date of the mortgage ; and that in 
execution of a decree obtained by him 
against the mortgagor, the right, title, 
and interest of the mortgagor was put 
up to sale, and purchased by him, the de- 
fendant, in the year 1867. 

The Court of first instance gave a de- 


cree to the plaintiff ; but on appeal the- 
decision of that Court has beon reversed ° 


by the Subordinate Judge. 

In special appeal two objections have 
been taken before us, namely, first, that 
the decision of the Moonsiff of Chuprah, 
bearing date the 18th July 1866, and 
that of the Judge of the same district, 
bearing date the 6th of October of that 
year, have been improperly admitted in 
evidence for the purpose of showing that 
the defendant had obtained a mokurrari 
lease of the property in question long 
previous to the mortgage created in fa- 
vor of the plaintiff ; and, second, that the 
lower Appellate Court is under any cir- 
cumstances in error in holding that tho 
purchase of the proprietary right of the 
mortgngor made by the defendant in the 
year 1867, is a valid purchase so far as 
the plaintiffs’ moitgage is concerned. 


v. 
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a lien; and if, on the face of the petition, it appeared that the 
parties intended to create a new right,-and that it was the 
intention of the debtor to pledge, and he did in terms pledge 
property not comprised in the attaching order, in respect of the 
newly created right, it may well be that the petition may have 


had some such effect. 


We understand from the- statement 


of the pleader that such was the effect of the petition in 


the case above-mentioned. 


There are other facts necessary, 


which it would be necessary to consider before we could give 


We are of opinion that both these ob- 
jections are vald. With reference to 
the first point, it is admitted that the de~ 
cisions of the 18th July and 6th Octo- 
ber 1866 were passed ina guit, which was 
instituted long after the date of the 
plaintiffs’ mortgage ; and the plaintiff, 
who was not a party to that suit, cannot 
therefore he bound by any decision which 
was passed in that case, 

The second objection is also good. 
The purchase of the right, title, and in- 
terest of the mortgagor in the year 1867, 


~ which was four years after the date of the 


plaintiffs’ mortgage, cannot deprive the 
plaintiff of his right to enforce his mort- 
gage-lien. 

The pleader for the special respond- 
ents raised several objections in cross- 
appeal; bat we think it necessary to no- 
tice two of them only. The first objec- 
tion was that the petition of the 13th 
October 1863 is not legally sufficient to 
create a mortgage in favor of the plaint- 
iff; and, secondly, that the plaintiff hav- 
ing obtained a money-decree, and that 
decree containing no provision whatever 
regarding the hypothecation of the pro- 
perty in dispute, he the (plaintiff) is no 
longer in a position to institute this ac- 
tion for the enforcement of his mortgage- 
lien. 

Both these objections appear to us to 
be perfectly groundless. With reference 
to.the petition of the 18th October 1863, 
we find that it was an intrument executed 
by the mortgagor, with the consent of the 
mortgagee, and it contains a clause by 


which the property now in dispute was 
distinctly hypothecated to the plaintiff 
as a collateral security for the debt which 
the mortgagor had contracted. 


1u Loy Lore 


% 


Thero can be no donbt that this peti- 


tion is tantamount to a valid agreemont 
between the partics creating a mortgage 
in favor of the plaintiff. 

The only objection which the special 
respondent could have taken to this 
agreement was that it ought to have been 
engrossed on a proper stamp; but inas- 


much as both the lower Courts have ac- 


cepted the petition as good and valid 
evidence of the mortgage, no objection on 
the score of stamp can now be permitted 
in special appeal, 

As to the second objection taken by 
the respondent, we find that it has been 
already determined by a Full Bench that 
even, though a money-decree has been 
passed in favor of a mortgages, it is still 
open to him to institute a regular suit 
for the enforcement of his mortgage-lien. 
This has been done by the present case, 
and we do not see any reason whatever 
why the snit should not have been allow- 
ed to proceed. The case is therefore re- 
manded to the lower Appellate Conrt for 
the purpose of retrying it with reference 
to the above remarks. The lower Appel- 
late Court will also take into consider- 
ation the plea of collusion which was 
raised by the special respondent, and any 
other pleas having a material bearing on 
the merits of the case. The costs of this 
appeal will abide the ultimate result. 


vD BOD, LS 


` Secondly—Whether the payment was not voluntary. We should ma 
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the plaintiff a decree. First—lIf the petition created any lien, _ 1869 


whether the present plaintif is in a position to set it up. Rweswar 


TAXU 
have to consider what was the effect of striking off the case, Gnosx, 


and whether any sale could have taken place under the attach- 
ment as it subsisted in December 1864. We do not consider it 
necessary to go into these points. It is plain that the plaintiff 
had no right or title whatever as against the mortgage of Ram- 
tanu Ghose, and that is sufficient for the dismissal of the 
special appeal. We dismiss the appeal with costs. 


Before Sir Barnes Peacook, Kt, Chief Justice, Mr. Justice L. S. Jackson, 
and Mr, Justice Macpherson. 


BHULI SING and ormers (Puamntirrs) v. MUSSAMAT NIMU BEHU 1869 
(Dsrenpaxr.)* Deo. 8: 


Regulation VIII. of 1798, s8. 44, 46, 46-—Act XIV. of 1869, 8.1, cl. 12—Suit 
Jor Recovery of Malikana, ‘ 


A suit for the recovery of malikana is barred by limitation if the malikana has 
not been received for a period of 12 years. $ 


Query—Whether under Rog. VIL. of 1793, sec. 46, such snit will lie at all. 


Tars was an appeal, under section 15 of the Letters Patent,- 
from a decision of Mr. Justice Kemp, whose opinion prevailed 
against that of Mr. Justice Glover (1). 


The plaintiffs claimed an amount alleged to be due to them 
as malikana of a 3-anna 9-pie share of a Mauza Mathurapore- 
Kooer. The defence was that the suit was barred. 

The Principal Sudder Ameen of Gya fixed, inter alia, an issue 
as to whether the suit was barred by limitation under clause 12, 


* Appeal, No.7 of 1869, under section 15 of the Letters Patent, from a deci- 
sion of Mr. Justice Kemp (Mr. Justice Glover dissentiente) in Special Appeal, 
No. 701 of 1869, dated the 14th June 1869. . 


(1) 8 B. L.R., App., 102. 


1b Feb., 1878 
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1869 section 1, Act XIV, of 1859. In his decision, dated 10th J uly 
Brot Srxo 1867, he considered it proved that plaintiffs had received mali- 
: pian kana at the rate of 10 per cent. on the khas produce of their ; 
estates down to 1267 Fusli (1860), and that defendant had not = 
paid malikana from 1268 Fusli (1861); that the plea of limita- 
tion was inadmissible, and he accordingly gave the plaintiffs a 
decree for so much as was due from the last-mentioned date. 


The Judge of Gya reversed this decision, and dismissed 
plaintiffs’ suit, on the ground that the plaintiffs had failed to 
prove the receipt by them of malikana at any time within 12 
years prior to the institution of the suit; consequently the suit 

was barred. 
~ On appeal to the High Court, Kemr, J., relied on Mussamut 
““Ozeerun v. Baboo Heernaund Sahoo (1), Heeranund Sahoo v. 
Musst. Ozeerun (2), and Boodurul Hug v. Court of Wards (3), 
and was of opinion that the suit was barred, as no malikana 
had been paid for more than 12 years. He therefore dismissed 


the appeal. 


3 


GLOVER, J., considered that under Regulation VIII of 

1793, sections 44, 45, 46, malikana was in the nature of rent; 

that a cause of action for recovery of arrears of malikana was a 

recurring cause of action; and that failure to recover arrears for 

more than 12 years would not bar the right to recover for such 

z period as had not been barred by clause 16, section 1, Act 
XIV of 1859—namely for a period of six years. 


From this decision the plaintiffs appealed. 


Mr. R. T. Allan, Baboos Kali Krishna Sen and Nilmadhab 
Sen for appellants. P 


Mr. C. Gregory, Moulvi Murhamat Hossein, and Baboo Mahes 
Chandra Chowdhry for respondent. ” 


sG) 7 W. R., 336. (2) 9 W. R., 102. 
: (3) 10 W. R., 302. 


Feb., 1870. ` 
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The judgment of the Court was delivered by 


Pracoox, C. J.—This is a very clear case. Malikana is not 
rent, nor has it the elements of rent. It is a right to receive a 
portion of the profits of the estate for which the Government 
have made asettlement with another person, the real proprietor 
having neglected to come in and make a settlement. It being 
a right to receive something out of the collections of the estate, 
it is an interest inimmoveable property, and consequently sec- 
tion 1, clause “12 of Act XIV. of 1859 applies to this case. 
The decision of Mr. Justice Kemp is in conformity with all the 
previous decisions on the subject, which have held that the right 
to collect malikana is barred, if the malikana has not been re- 
ceived for a period of 12 years. It appears to me therefore that 
that decision ought to be affirmed with costs. 


It may be a question whether under section 46, Regulation 
VIII of 1793, a suit will lie at all: upon that point, I 
express no opinion. 


Before Mr. Justice Bayley and Mr. Justice Hobhouse. 


ALI BUKSH DOCTOR anD anornmn (Derexpants) v. SHEIKH SAMIR- 
UDDIN (Puarmtirr.)* 


Suit for Damages for Assault—Previous Conviction of Defendants by Magis- 
trate—Eividence—Act XXIII of 1861, 8. 27-—-Act XI of 1865, 3. 6— 
Small Cause Courts—Jurisdiction— Appeal. 


In a suit for damages for an assault, the previous conviction of the defendant in 
a Criminal Conrt is no evidence of the assault. The factum of the assault must 
be tried in the Civil Court. 

No sult for damages oceasioned by personal injury will lie in the Small Canse 
Courts, unless actual pecuniary loss has resulted from such injury to the plaintiff. 
When there is no such pecuniary loss, the suit for damages will lie in the ordinary 


* Special Appeal, No. 1569 of 1869, from a decree of the Additional Judge 
of Jessore, dated the 11th June 1869, reversing a decree of the Sudder Moon- 
siff of that district, dated the 30th March 1869. : 


6—o 


31 


1869 


Brow: Sine 


v y 
Mussarar 
Niu Beuno. 


1869 


Dec. 10. , 


Meee ake. aan! 
15 Feb., i? 


HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


Civil Courts, and a special appeal will le to the High Court, although the damagos 
claimed are below rupees 500. 


Tue plaintiff brought this suit in the Court of the Sudder 


* Moonsiff of Jessore for damages occasioned to his social position 


in consequence of an assault committed on him by the defend- 
ants. The damages were laid at rupees 100. The defendant denied 
the assault, and alleged tHat, “from the low status of the 


* plaintiff,” no damage had happened to him. 


The plaintiff had previously taken proceedings in the Crimi- 
nal Court against the defendant, who had been convicted and 
fined for the assault complained of. The Moonsiff declined ‘to 
receive the conviction in the Criminal Court as evidence of the 
assault having been committed; and after hearing the evidence 
of the witness for the plaintiff, considered the assault bad not 
been proved, and accordingly dismissed the case. 


On appeal the Subordinate Judge said that “the fact of 
“the assault being proved in the Faujdari Court is sufficient 
“for the Moonsiff as far as the fact of mere assault goes; he has 
“ no authority to try the charge again, and decide that no assault 
“took place. What he has to try is whether any loss or detraction 
“ to plaintiff's social position has been suffered in consequence, 
“ and to decide upon that whether any or what damages are due.” 
He therefore remanded the case. 


The defendants then appealed to the High Court. 


Baboo Bangsidhar Sen for the appellants contended that the 
decision of the Criminal Court was no conclusive evidence of the 
assault having been committed. The plaintiff was bound to 
prove the assault in the Civil Court. 


Munshi Mohammed Yusaff raised a preliminary objection 
that no special appeal would lie when the sum claimed as damages 
was below rupees 500, and contended in reference to Act 


‘ XXIL of 1861, section 27, and Act XI of 1865, section 6, 


that no action would lie for damages on account of an alleged 
personal injury, unless actual pecuniary damage had resulted 


3 Peb, 1870, 
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from the injury. He referred to Nadiar Chand Roy v. Baikant 
Nath Misser (1). ` 


x 


The judgment of the Court was delivered by 


Hosyousz, J.—The plaintiff sued in this case to obtain 
damages from the defendants, on the ground that the defendants 
had committed a personal assault upon him, and so had caused 
injury to his reputation. He laid his damages at the sum of 
rupees 100, 

„The first Court found that the assault was not proved, and 
dismissed the suit. 

The lower Appellate Court held in substance that the first 
Court had no jurisdiction to try the matter of the assault; that 
that was conclusively proved by the evidence taken in the 
Criminal Court; and that therefore all that the Civil Court had 
to do was, in the words of the Judge, to try “ whether any loss 
* or detraction to plaintiff's social position has been suffered in 


(1) Before Mr. Justice Kemp and Mr. Justice The Moonsiff was of opinion that the 
Mar 


29th July 1869. 


NADIAR CHAND ROY (DEFENDANT) v. 
BAIKANT NATH MISSER (Prarsrtirr.)* 


Tur defendant in this case charged the 
plaintiff in the Oriminal Court with plot- 
ting to murder him. The plaintiff was 
accordingly arrested, and brought hand- 
cuffed before the Magistrate. The charge 
was dismissed. Plaintiff then sued the 
defendant in the Court of the Moonsiff 
of Chauki Woonde for damages on account 
of “the injury to his reputation and pain 
of body and mind” caused by the mali- 
cious prosecution of him by the defend- 
ant on a false charge. The damages 
were laid at rupees 100, 


* Special Appeal, No. 202 of 1869, from a 
decree of the Subordinate Judge of West Burd- 
wan, dated the 18th December 1868, confirming 
a decree of the Moonsi of Chauk: Woonda, 
dated the 31st July 1868, 


charge had been instituted without any 
reasonable cause ; and after taking into 
consideration the social position of the 
plaintiff, gave him a decree, but awarded 
him rupees 25 only, “with costs on the 
“ whole amount claimed, with interest at 
‘one per cent. per mensem.” 

The Subordinate Judge upheld the 
Moonsiff’s decision, dismisaing the appeal, 
and directed that the costs in the origi- 
nal Court and in his own Oourt should 
be paid by the defendant, 


The defendants then appealed to the 
High Court against the correctness of the 
decision generally, and also on the ques- 
tion of costs. 


Ken, J.—This was a sait for damages 
laid at rupees 100. Such a suit being one 
of a natuie cognizable in Courts of Small 
Causes, no special appeal will lie under 
section 27 of Act XXDI of i861. The 
appealis therefore dismissed with costs. 


Marxsy, J.—I am of the same opinion. 
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1869 “consequence of the assault ; ” and the Judge thereupon 
Aut Buxsa remanded the case to be tried by the first Court upon 


v. that issue. : 
SHEIK : i 
Samizvpvin. The defendants appeal specially before us, urging that the _ æ 


Judge is wrong in law in holding, that the first Court had no 
jurisdiction to try the factum of the assault, and that that factum 
was established by the judgment of the Criminal Court; and that 
the Judge therefore should not have remanded the case, but 
should have tried and determined the question of assault upon 
the evidence on the record. 
A preliminary objection is taken to the hearing of this special 
appeal on the ground that, as this was a suit for damages below: 
rupees 500 in value, therefore the provisions of section 27, Act 
XXIII of 1861, read with the provisions of section 6, Act XI 
of 1865, barred a special appeal to this Court. The words of 
the law on which the pleader for the special respondent relies are 
these :— Provided that no action shall lie in any such Court,” 
(that is, a Court of Small Causes,) “for the recovery of . 
‘damages on account of an alleged personal injury, unless i 
“actual pecuniary damage shall have resulted from the 
e injury.” 
It is not contended that there is any allegation, much less any 
evidence or finding on the record, that actual pecuniary damage 
did in this case result from the alleged personal injury on the 4 
= 0 basis of which the plaintiff sues, but the pleader for the special 
_ © respondent relies on the judgment of a Division Bench of this 
Court in Nadiar Chand Roy v. Baikant Nath Misser (1). 
In the judgment on which the pleader for the special respondent 
.’ relies, no doubt the Judges do in a general way state that 
`- -suits of the nature before us are suits cognizable by the Courts ` = 
of Small Causes, and that therefore no special appeal will lie to 
this Court in such suits. But in the first place, neither the facts 
of the case, nor the reasons which led the Judges to a deci- 
sion in that case, are given in the judgment; and on the other 
*hand we find that one of the Judges of that Division Bench 


(1) See page 33 ante. 
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(Kemp, J.) in a decision in the case of Prankrishna Banerjee v. 
Nadiar Chand Chatterjee (1) distinctly holds that a suit of 


(1) Before Afr. Justice Kemp and Mr. Justice 
E. Jackson. 


6th July 1868. 


PRANKRISHNA BANERJEE (DEFEND- 
ant) v. NADIAR CHAND CHATTER- 
JEE (Puawtirr.)* 


PRANERISINA BANERJEE laid a charge 
of argon in ajCriminal Oourt againstNadiar 
Ohand Chatterjee, the plaintiff in the pre- 
sent suit. He was consequently compolled 
to appear before the Criminal Conrt, and 
answer to the charge. The charge was 
dismissed. Nadiar Chand Chatterjee then 
instituted this suit in the Moonsiff’s 
Court against Prankrishna Banerjee for 
damages occasioned to his reputation 
by a false and malicious charge. He 
laid the damages at rupees 150. No 
actual pecuniary loss in consequence 
of the charge was alleged. It was proved 
that there had been previously some ill- 
feeling between the parties, and that the 
present defendant’s house took fire sud- 
denly at night. The Moonsiff considered 
that the defendant had not acted through 
feelings of animosity in bringing the 
charge, and dismissed the present suit, 

The Subordinate Judge on appeal re- 
versed the decision of the Moonsiff. He 
considered that the defendant had “‘ mali- 
“ciously brought a false charge against the 
“ plaintiff,” who, as a respectable person, 
hed been thereby “lowered in the esti- 
mation of the community,” and been sub- 
mitted to “ bodily uneasiness and inconve- 
nienco,” and “mental anxiety.” He 
took into consideration the defendant’s 
circumstances, and on the 19th November 
1867 decreed that “defendant do pay to 


* Special Appeal, No. 280 of 1868, from a 
decision passed by the Principal Sudder 
Ameen of West Burdwan, dated the 19th 
November 1867, reversing a decision passed 
by the Moonsiff of that district, dated the 
80th July 1867. 


“ plaintiff the sum of rapess 50 out of the 
“amount claimed, and all costa in both 
Courts.” 

The dofendant appealed to the High Court 
on the ground snter alia, that damages had 
been awarded to the plaintiff without 
considering the extent of the actual 
pecuniary loss sustained by him; and 
that he was entitled to costa respecting so 
mach of the claim as was not decreed to 
the plaintiff. 


The judgment of the Oourt was deli- 
vered by 


Keup, J.—A preliminary objection 
was taken by the pleader for the special 
respondent against the hearing of this 
appeal. The pleader refers to section 27, 
Act XXII of 1861. This is a suit 
which, in our opinion, is not cognizable 
by a Court of Small Causes ; itnot beng 
& suit for the recovery of damages on 
account of alleged personal injary, nor 
for actnal pecuniary damages resulting 
from such injury. We therefore think 
that the special appeal may proceed. 

The suit was for damages laid at 
rupees 150. It was alleged that the 
defendants brought a false and malicious 
charge of mischief by fire aguinst the 
plaintiff in a Criminal Court. This 
charge was found to be not proved ; hence 
this suit for damages. The Principal 
Sudder Ameen examined the defendant, 
and records his opinion that he does not 
believe that the defendant saw the plaint- 
iff run away from his house on the night 


of the fire. Taking this and the admit-" 


ted old enmity existing between the 
parties into consideration, the Principal 
Sudder Ameen came to the conclusion 
that the charge was a malicious one, and 
that the defendant had no reasonable 
ground for believing the charge to be 
true. The damages were awarded at the 
rate of rupees 50, and the whole costs of 
the suit We think there is nothing 
illegal in this decision ; the defendant had 
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1869 the nature before us is not cognizable by a Court of Small 
Aiz Boran Causes, and the judgment given in that case is supported by an- 
ae other judgment of a Division Court in Raj Chunder Chuckher~ 
Saminuppix. butty vy. Punchanun Surmah Chowdhry (1). 

We think too that these judgments are clearly in accordance 
S with the words of the law. By those words it is evidently 
meant that, unless some actual pecuniary damage shall have 
resulted from the personal injury for which a plaintiff sues for 
damages, such a suit shall not be tried by a Court of Small 
Causes. We can, of course, understand many cases in which 
actual pecuniary damage should result from a personal injury; 
but in this case no such damage is, as I said before, either alleged 
or proved, or found to have resulted. We think, therefore, 

that a special appeal will lie in this case to this Court. 

On the other point we have no doubt but that the Judge below 
is wrong. The evidence of assault taken in the Criminal Court 
was clearly no evidence on which the Judge of the Civil Court 
was in this case entitled to rely. He had jurisdiction to deter- 
mine the fact of assault, and was bound therefore to take the 
evidence on record in his own Court on either side, and come to 

ee a determination upon that evidence. r 

We reverse the judgment of the lower Appellate Court, and 
we also reverse his order remanding the case; and we direct that - 
he recall this case from the Court of first instance, and deter- 
mine the question of assault upon the evidence on the record in 
this case, irrespective of the evidence given before the Criminal 
Court. 

The costs will follow the result. 


no reasonable ground for believing the „proper one under the circumstances of 
~. charge to be true, and we have little or the case, and we shall not inte-fere in 
no doubt that it was a malicious charge. special appeal. ; ` 
The award of damages and costs was a The appeal is dismissed with costa. 
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` Before Mr. Justice L. S. Jackson and Mr. Justice Macpherson. 


TARAKNATH MOOKHOPADHYA (Prarie) v. Tue COLLECTOR 
or HOOGHLY, on BEHALF or QOVERNMANT, AND OTHERS ( DBFENDANTS.)* 


Liability of Magistrate— Criminal Procedure Code (Act XXV of 1861), 
ss. 62, 308—Act XVIII of 1850. 


The plaintiff sued a Magistrate for damage occasioned to. him by the cutting of 
his band at the Magistrate’s order. The Magistrate raised the defence that he was 
protected by Act XVIII of 1850 for all acts done by him bond fide in his Magis- 
terial capacity. 

Held, on the facts, that the Magistrate was liable. Act XVII of 1850 does not 
protect a Magistrate who has not acted with due care and attention. The mere 
absence of mala fides is no defence. A Magistrate cannot be said to have “in good 
faith” believed himself to have jurisdiction to do or order the act complained of, unless 
he in arriving at that belief acted reasonably, cireumspectly, and carefully. A Magis- 
trate would not be personally liable for an act done by him under a misconstruction 
or misinterpretation of the law, if his proccedings were in other respects regular, and 
if the misconstruction or misrepresentation were one which mighthave been put upon 
thelaw by a reasonable man acting with ordinary care and attention. But a Magistrate 


is not protected by saying he misconstrued the law, unless his proceedings have been ' 


in other respects regular, and the view of the law taken by him is such as a reason- 
able and careful man might take. Neither section 62, nor Chapter XX, of the Criminal 
Procedure Code, authorizes a Magistrate to dispose of the property of others at his 
mere will and pleasure, or without his having distinct and legal grounds for the course 
he takes. When a Magistrate violates the plain language of the law, and the very first 


principles of judicial enquiry, his proceedings presumably are characterised by want 
of care. 


Mr. Money for appellant. 


The Legal Remembrancer (Mr. H. Bell) and Baboos Anuhul 
Chandra Mookerjee and Jagadanand Mookerjee for respondent, 


THE circumstances under which this suit was brought in the 
original Court, and the arguments with the cases cited on appeal, 
are fully referred to in the following judgment: 


MACPHERSON, J.—This is an appeal from a decision of the 
Judge of Hooghly in a suit instituted by the appellant against 


* Special Appeal, No. 1911 of 1869, from a decree of the Judge of Hooghly, dated 


the 15th June 1869, modifying the decree of the Subordinate Judge of that district, 
dated the 31st December 1868. 
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the three defendants, Iswar Chandra Mitter, who is or was Deputy 
Magistrate of Jehanabad; Rajaram Ghose, a Sub-Inspector of 
Police in that Sub-Division; and Kaliprasanna Chatterjee, an 


an eB 


15 Feb, 


Overseer of Ferry Fund Roads, The suit was brought against them - 


in their private capacity, in order to recover damages for the loss 
sustained by the cutting of a band of the plaintiff’s, and to obtain 
a declaration that thé plaintiff has a right by user or prescription 
to erect and maintain a ġand such as the one which was cut, 
for the purpose of providing water for the irrigation of his 
* boro” crops. 

The plaintiff's case is that he, having a right to erect a band 
in the Mondeshori Ahal or river, where it passes through his 
lands, in order to create a supply of water for the irrigation 
of the “boro” crops, had in the end of 1866, or beginning of 
1867, erected his band as usual; that the Deputy Magistrate im- 
properly and illegally ordered the band to be cut away, and the 
other defendants carried out this order; and that in consequence 
all the water required for irrigation escaped, and the whole 


. “boro” crop was lost. 


The substantial defence of the Deputy Mariette. is that, in 
ordering the band to be cut, he was acting judicially and bond 
Jide, and that he is protected by Act XVIII of 1850. In his 
written statement he states that he ordered the dand to be cut, 
because the water-penned back by it injured and submerged 
an embankment or mud-bridge erected across the bed of the 
Mondeshori for the convenience of those using the old Benares 
road: but he does not deny the existence of the right by pre- 
scription or user claimed by the plaintiff. 

It is unnecessary to enter into the details of the defence of 
the other two original defendants, who merely acted upon the 
orders of the Deputy Magistrate. ; 

Although the suit was against the defendants in their private 
capacity, and no decree made in it would have been binding 
upon the Government, the Collector of Hooghly, acting on be- 
half of Government, presented a petition praying to be made a 


. defendant. In this petition it is urged that “the Deputy 


« Magistrate passed orders in connection with the cutting of the 
“ band, either in his judicial or in his executive capacity; and 
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“in either case, the Government ought to appear in the suit 
“andmakestatements.” Also that “ the plaintiffs suit being injuri- 
* ous to the Government road, it ought to be decided in the pre- 


. “sence of Government.” The plaintiff opposed the application, 


but it was, unfortunately for the Government, granted. 

Thereupon the Government put in a written statement, deny- 
ing on various grounds the plaintiffs right to erect the band, 
and generally supporting the case made by the Deputy Magis- 
trate, giving further details as to what happened. But the 
written statement sets up no substantive right on the part of 
Government to erect an embankment across the bed of the 
river; no right other than one based on the general convenience 
of the public. i : 

The case was tried by the second Subordinate Judge of 
Hooghly, who held that the plaintiff had a right by prescription 
or user to erect the band. He considered it proved that the band 
had Leen erected by the plaintiff from time immemorial, but that 
the three original defendants were not liable for damages, as they 
acted in good faith. He accordingly declared that the plaintiff 
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had a prescriptive right to erect the band, dismissed the claim ` 


for damages, and gave no costs. 

On appeal the Zillah Judge held that the plaintiff's prescriptive 
right was proved, and that the Deputy Magistrate had acted bond 
Jide and with due care (though wrongly), and therefore was not 
liable in damages. He modified the declaration as to the nature 
of the band which the plaintiff is entitled to erect, and ordered 
the plaintiff to pay the costs of all the defendants. : 

In special appeal, the plaintiff contends that, on the facts found 
by the Judge, he was wrong in law in holding that the Deputy 
Magistrate is protected by the provisions of Act XVIII of 
1850. He also appeals on the question of costs, and as to the 
mode in which the Judge has declared his right to erect the band. 

Act XVIII of 1850 says :—“ No Judge, Magistrate, 
“« Justice of the Peace, Collector, or other person acting 
“ judicially, shall be liable to be sued in any Civil Court 
e for any act done, or ordered to be done by him:in the 
“ discharge of his judicial duty, whether or not within the limits 
“of his jurisdiction: provided that he at the time, in good 
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“faith, believed himself to have jurisdiction to do or order the 
“ act complained of: and no officer of any Court, or other person 
* bound to execute the lawful warrants or orders of any such 


“ Judge, Magistrate, Justice of the Peace, Collector, or other , 


“person acting judicially, shall be liable to be sued in any 
« Civil Court, for the execution of any warrant or order, which 
“he would be bound to execute, if within the jurisdiction of 
“the person issuing the same.” Although at first sight this 
Act may seem to include almost all mistakes that a Magistrate 
can make, there is no question now that it does not protect a 
Magistrate who has not acted with due care and attention. 
The mere absence of mala fides is no defence.* As the Penal 
Code (section 52) declares that “ nothing is said to be done or 
“ believed in good faith, which is done or believed without due 
“ care and attention,” so it has been decided, conclusively I may 
say so far as we are concerned, that a Magistrate cannot be 
gaid to have in good faith believed himself to have jurisdic- 
tion to do, or order the act complained of, unless he, in arriving 
at that belief, acted reasonably, circumspectly, and carefully— 
Lang v. Gubbins reported in a foot note to the case of 
In re Foy (1), Vithoba Malhari v. Corfield (2), and Vinayak 
Divakar v. Bai Itcha (3). A Magistrate would doubtless not be 
personally liable for an act done by him under a misconstruction 
or misinterpretation of the law, if his proceedings were in other 
respects regular, and if the misconstruction or misinterpretation 
were one which might have been put upon the law by a reasonable 
man acting with ordinary care and attention. Buta Magistrate 
fs not protected by saying he’ misconstrued the law, unless his 
proceedings have been in other respects regular, and the view of 
the law taken by him is such as a reasonable and careful man 
might take. 

Inthe present case, the Judge has found as follows :—“ Under 
* these circumstances, it appears to me that the Deputy Magistrate 
“was acting in a matter in which he had jurisdiction to pass an 
“ order, which, if not appealed against, would be definitive, and 


(1) 1 Tayl. & Bell., 228. (2) 3 Bom. H, C. Eep, App., 19. 
(3) 3 Bom. H, O, Rep., A. C, 36, 
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“therefore he acted judicially. He does not quote the section 1870 
“of the law under which he acted, but it is urged on his behalf [ARsnnata 
“that the order was passed under Chapter XX of the Code = pura, 
‘of Criminal Procedure. Ihave no doubt that his order in the Co.izcror or 
° : ‘ : .  Hooeutr. 
“matter was irregular and illegal; he acted upon no legal evi- 
. “dence, for the Police report was no evidence, and he did not 
“ examine the Overseer on oath; and when the plaintiff showed 
“cause against the order, and pleaded a right by usage, his 
* petition was just as binding upon the Deputy Magistrate as 
“the Overseer’s report. But although the proceedings were 
“illegal, there is nothing to show that the Deputy Magistrate 
“did not act in, good faith; indeed, mala fides has not been attri- 
“ buted to him in the appeal-petition. It seems to me that 
“he did not consider it necessary under Chapter XX to 
“examine evidence, and that he considered the Police enquiry 
“ passed upon the petition of the 11th February sufficient basis 
“for his order. He says himself in his deposition that he did 
“not consider other evidence requisite, and therefore he seems 
“to have erred from ignorance and a misapprehension of the 
“mode of procedure required. It does not appear that his pro~ 
“ ceedings were characterized by a want of care, although the 
“ order was illegal; and he attempted in having his order carried 
“ out, to cause as little damage to the plaintiff as possible.” 
In order to see whether the Judge was legally warranted 
in the conclusions he arrived at, it is necessary to enquire accu- 
rately into the proceedings which resulted in the destruction of 
the plaintifs band. . 

On the 15th of January 1867, the Road-Overseer reported that 
the water penned back by the plaintiffs band was rising and injur- 
ing the Government embankment (at the place where the old 
k Benares road crosses the Akal); and that, unless the band was cut, 
the cost of erecting and maintaining the Government bridge (or 
embankment) would be enhanced. On the 17th, the Deputy 
Magistrate ordered the Police to give notice to the parties in- 
terested to cut down the band, and let the water run off, so 
as not to injure the Government embankment. On the 6th of 
February, the Police reported that this notice had been given 
by them. Onthe 11th of February, the plaintiff and his ryots 
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presented separate petitions fo the Deputy Magistrate, claiming 
æ right by user or custom to erect the band for the purposes of 
irrigation, and praying for an enquiry. Thereupon the Deputy 
Magistrate ordered the Police to enquire whether there was 
any prescriptive right to erect the band. At the samte time he 
passed an order, directing the Police to find out the names of, 
and proceed against, those who had neglected to obey his order 
to cut the band, as their neglect was an offence. I may here 
remark (though it does not affect the issue in this case), that 
those parties were in fact proceeded against, and were on the 27th 
of March fined by the Deputy Magistrate. On the 20th of Feb- 
ruary, the Road-Overseer made another report, complaining of 
the injury to the Government embankment. On the 23rd of 
February, the Deputy Magistrate ordered an injunction (appa- 
rently in the nature of an injunction contemplated by section 
314 of the Criminal Procedure Code,) to issue through the 
Police to those who had erected the band. On the 26th 
of February, the Deputy Magistrate issued another order to 
the Police to see that the band was cut. On the 5th of 
March, the Police reported that they had served this last order 
on the parties. On the 9th of March, a Sub-Inspector of Police 
reported to the Deputy Magistrate that he had enquired into the 
matter, and examined witnesses, and found that the plaintiff had 
no right to erect the band; but that one Chandi Charan, called 
the “ Goldigri talookdar,” had a right to a band lower down the 
khal. On the 11th March, this Chandi Charan presented a peti- 
tion, praying that the plaintiffs band might be removed, so as to 
allow the water to flow down to his band; and, thereupon, the 
Deputy Magistrate ordered that, if the band was not there by 
prescription or custom, it was to be cut down at once; but if it 
was said to be there by right of prescription, it must be cut 
down, or cause must be shown to the contrary within seven days. 
On the 19th of March, the Overseer reported that the Govern- 
ment embankment was still submerged and suffering injury, and 
that the order to cut down the band had not been obeyed. On 
the 20th of March, the plaintiff presented a further petition, 
complaining and denying the truth of the report of the Sub- 
Inspector of Police as to the plaintiffs right to the band, and 
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praying that the Deputy Magistrate would go and look at the 1870 
band and enquire. Thereupon several orders were passed, one TARAKNATH 
OOKHOPA~ 
of which was that the Overseer and Police were to cut the band paya 
at once, at the cost of those to whom it belonged. On the 23rd CorLecrton oF 
of March, the band was cut in obedience to this order, soci i 
The question is, whether on these proceedings a Judge is 
warranted in finding as a fact that the Deputy Magistrate acted 
reasonably, circumspectly, and carefully; and that when he caused 
the band to be cut, he believed he was acting legally and within 
his jurisdiction in cutting it; such belief having been arrived at 
with due care and attention. 
It appears to me that there was the utmost irregularity, 
negligence, and inaccuracy throughout the proceedings of the 
Deputy Magistrate, and that it is legally impossible to hold that 
he acted with due care and attention. 
The Zillah Judge says, it was urged before him that the 
Deputy Magistrate proceeded under Chapter XX of the Code 
of Criminal Procedure, and no doubt that chapter contains the 
law under which alone the Deputy Magistrate conld have had 
any power to meddle with the plaintiff's'band. I shall proceed 
to state what the provisions of that chapter, so far as they bear in 
any way upon this case, are.. - 
Section 308 of the Criminal Procedure Code enacts that, 
whenever a Magistrate considers that any unlawful obstruction 
or nuisance should be removed from any thoroughfare or pub- 
lic place, he may issue an order to the persons causing such 
obstruction or nuisance, calling on such persons within a time to 
be fixed in the order to remove such obstruction or nuisance, or 
to appear before such Magistrate within the time mentioned in 
the order, and show cause why such order should not be enforced. 
By section 311, if the person to whom such an order, 
as is mentioned in section 308, is issued, shall not obey such 
order, or show. cause against the same, he shall be liable 
to a penalty, and the Magistrate may proceed to carry the 
order into execution at the expense of such. person, &c. 
By section 313, “if the person to whom the order of the 
“ Magistrate is issued, shall appear and show cause against the 
“ game, and shall satisfy the Magistrate that the order is not rea- 
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TARAKNATH <6 gage,” © 
Mooruopa- > 
DUTA Under these sections, the course which it was the duty of the 


Coureoron ov Deputy Magistrate to take seems clear enough. Ifhe considered 

. that the band was an unlawful obstruction or nuisance, which 
should be removed from a thoroughfare or public place, he 
should have issued an order, calling upon the person who caused 
the obstruction, either to remove it, or show cause why it should 
not be removed, within such reasonable time after the service 
of the notice as the Deputy Magistrate thought proper. If the 
person to whom the order was issued appeared to show cause, 
the Deputy Magistrate should haye heard what cause he had to 
show, and should have enquired what was the ground upon which 
he opposed the order, fixing, if necessary, a date on which the 
case should be heard, and the evidence (if any) should be gone’ 
into. He was bound, in fact, to proceéd in a judicial manner, 
giving the party, with whose property he proposed to deal, a full 
and fair opportunity of protecting himself. 

The Deputy Magistrate’s first order of the 17th of January 
was wholly unwarrantable, being an order absolute to cut the 
band, based on no legal grounds whatever, and not giving the 
owner of the band an opportunity of showing cause against 
the order. 

On the 11th February, the Deputy Magistrate ordered the 
Police to enquire whether the plantiff had a prescriptive right to pd 
erect the band. But this really does not mend his position much, 
for there is no law which authorizes a Deputy Magistrate to 
delegate his judicial functions to Police officers. Not only is it 
illegal.in the Deputy Magistrate to delegate his power to the 
Police, but there is absolutely nothing whatever in the Criminal 
Procedure Code, or in any other law, which can possibly be ~ 
construed into an authority to employ the Police for any such 
purpose. No Magistrate, considering the matter at all, could 
(according to the ordinary processes of reasoning) have arrived 
at the conclusion that, in telling the Police to enquire, he was 
himself enquiring, or was acting up to the provisions of Chapter 
XX, which provides that a man shall have an opportunity of 
showing cause before the Magistrate, before the order is carried 
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into effect. The Police report as to the matter of right being 1870 
wholly valueless, we thus have it that, though‘on the 11th of Tanamwata 
February, the plaintiff filed'a petition, stating his opposition to buta 
° the order to cut the band, and the grounds of his opposition, and Ccxtxcror oF 
F e. x HvuoGuty, 
praying for further enquiry, yet no enquiry had been made on the : 
11th March, when the Deputy Magistrate again ordered that 
the band should be cut, unless cause was shown within seven 
days. On the 20th March, the plaintiff did again appear to show 
cause, putting in his petition in which he again asserted his 
prescriptive title, and prayed for further enquiry. But though 
no legal enquiry whatever had up to that date been made, and 
although the Deputy Magistrate had not before him one scrap 
of evidence on which to base his proceeding, he, without saying 
expressly that he declined to enquire, or giving any reason for 
not enquiring, at once ordered the band to be cut. 
It seems to me that throughout these proceedings, the Deputy 
Magistrate avoided looking into any question of right in the 
matter, and chose to act, with utter disregard of the law, in such 
manner as to him seemed most for the public convenience. In 
so acting, he did not proceed reasonably or with due care and 
attention. He did not act “in good faith” in the legal sense of 
the term, and he is not protected by Act XVIII of 1850. 
The plantiff has rested his case to some extent on the fact that 
the Magistrate did not summon a Jury, as provided by Chapter 
XX. But the Magistrate is not to blame for this, as he never 
was asked to summon a Jury. That the plaintiff is wrong in 
blaming the Magistrate for not summoning a Jury, is, however, 
no reason why he should be now tied down to that one objection, 
when contending that the whole proceedings were grossly irregu- 
lar, and are not protected by Act XVIII of 1850. 
A suggestion thrown out by the Court, after hearing the case 
argued for the appellant, that the parties should consider whether 
they could not enter into some compromise, having led to no 
results, Mr. Bell, the Officiating Legal Remembrancer and Go- 
vernment Advocate, appeared on behalf of Government, and pro- 
ceeded to take various objections to the judgment of the 
Court below. He contended that the Court had no jurisdic- 
tion to entertain such @ suit at all, as the band was cut by 
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1870 the Deputy Magistrate, acting under section 62 of the Criminal 
Tanagxati Procedure Code; that this was practically a suit to reverse the 
OOKHOPA- 
bwya order of the Deputy Magistrate, and it had been decided by a 
Cousmoron or Full Bench (on the 3rd of September 1869) in the case of sg 

` Ujalamayi Dasi v. Chandra Kumar Neogt (1) that such a 

suit would not lie; that the plaintif could have no right as 

against Government by mere user, or prescription to erect this 

band, unless a sixty-year’s user was proved; and that it was 

injurious to the public that the Government embankment should 

be submerged by the water penned back by the plaintiff, and 
therefore the Deputy Magistrate had a right to cut the band. 

That any one of these arguments should have been put for- 

ward on behalf of the Government, appears to me to be very 

surprising. The Deputy Magistrate’s own case is, as the Judge 

tells us, that he was proceeding, not under section 62, but under 

Chapter XX of the Criminal Procedure Codé&& Further, the 

Collector of Hooghly himself, in the written statement which 

he filed on behalf of Government, said the same thing as regards 

the actual cutting of the band (the only matter which is really 

in issue in this suit). In this written statement is the following 

passage :—“ The orders issued on the report of the Overseer were 

“in effect orders under section 62 of the Code of Criminal 

« Procedure. The order of the 11th March on the petition of 

“the Goldigri talookdar was in effect under section 308.” No 

question of jurisdiction was raised in the lower Court, and it is 

not a little remarkable that it should have been deemed proper 

to suggest such a defence for the first time in special appeal, 

especially on behalf of a defendant, who, like the Government, 

bad forced himself into the suit by insisting upon being made a 

defendant, in spite of the opposition of the plaintiff. The Full 

Bench decision relied on has no bearing upon the question 

involved in this suit, The Full Bench decided that a civil suit 

will not lie to set aside an order of a Magistrate passed under 

Chapter XX. The present suit was not brought either directly 

or indirectly for the purpose of setting aside the order of the 

Deputy Magistrate, nor can that order be now set aside. What 
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the plaintiff sought was damages from the Deputy Magistrate, 1870 
for an act illegally done by him not “ in good faith,” and a Eee lait 
declaration of ‘his right to maintain his dand in future seasons. vara 
š There, is nothing in the Full Bench decision which decides or Corteoror or 
indicates that such a suit will not lie. mines 
If the Government had any right to erect a band or bridge, 
such as the one, the submersion of which led to the Deputy 
Magistrate cutting the plaintiff's band, that right should have 
been pleaded and proved. But no such right was established, 
noris it even said in the written statement filed on behalf of 
Government that any such right exists. 
< It is indeed pleaded, and the Legal Remembrancer actually 
repeated the argument at the bar, that the Government had a 
right to cut the band, because it was for the convenience of the 
public. But such an argument is simply idle, in the absence 
of proof that the public or the Government had a legal right to 
the convenience desired. A Magistrate’s ideas of what is for 
the public convenience, in no degree justify him in appropriating 
or destroying the property of other persons, except in such 
manner as the law provides. If the Government has a right 
to make a road through my house and garden, of course the 
right may be enforced. But the mere fact that the Govern- 
ment considers that it woald be a very great convenience to 
the public that there should be a road running where my 
house now stands, gives the Government no right whatever 
summarily to appropriate my garden, and pull my house 
down about my ears. The Government and the officers of 
Government are just as much bound to proceed in such mat- 
ters according to law, as are private individuals; and the 
Government and its officers are just as much liable in damages 
for illegally appropriating or destroying property, for the 
purpose of adding to the convenience of the public, as is a 
private individual who appropriates or destroys property for 
his own convenience. When the Legislature shall have pro- 
vided that Magistrates may in such cases as that before us, deal 
with the property of others according to their own notions of 
what is convenient and desirable, without requiring any evidence 
to support those notions, and without giving those, whose pro- 
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perty is to be dealt with, an opportunity of protecting themselves, 
and of showing cause against the course which it is proposed to 
adopt, Magistrates will then be justified in acting as the Deputy 
Magistrate acted in the present instance. In the mean time, 
however, the Legislature has not so provided, but on the contrary 
has expressly enacted that, in cases falling within the scope of 
section 308 of the Criminal Procedure Code, Magistrates shall 
proceed in a certain prescribed manner, affording the person 
whose property is to be dealt with full opportunity of protecting 
himself. 

Neither section 62, nor Chapter XX of the Criminal Proce- 


cedure Code, authorises a Magistrate to dispose of the property 


‘of others at his mere will and pleasure, or without his having 


fi 


distinct and legal grounds for the course he takes; and this has 
been repeatedly laid down by this Court. In the case of Bistoo 


` Chunder Chuckerbutty (1), it was decided that, in proceeding 


under section 308, a Magistrate must call on a party, on whom 
he issues an order to remove a nuisance, &c., to shew cause, and 
must hear him, even if he comes in after the day named in the 
notice, so long as he comes in before the Magistrate has again 
taken up the case, and made his order absolute. In the cases of 
Harimohan Malo and The Queen v. Joykisto Mookerjee (2), it 
was decided that, in any case which apparently falls within the 
language of section 62, and also of section 308, the , Magistrate 
is bound to proceed under section 308, and must give the party, 
whose property is to be dealt with, an opportunity to show cause. 
And in the case of The Queen v. Bhyroo Dyal Singh (3), it 
was decided that there is nothing in section 62 to justify a Magis- 
trate in making an order for the removal ofa band or other 
obstruction on the mere report of the Police; and that before 
making any such order, the Magistrate is bound to take evidence 
from the defendants, and, if necessary, from both sides. 

As to the plaintiff having no right to maintain this band as 
against Government, unless he proves a 60-year’s user, no such 
question can by any possibility arise, when it is not shown that 
the Government ever at any time had any right to erect an em- 


(1) 10 W. R., Cr. Bal, 97. (2) 1 B. L. B, A. Or, 20. 
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bankment or mud-bridge, such as the one which was submerged. 1870 
It ig not a case in which the Government having been in the de 


habit for years of erecting an embankment, the plaintif came para 
and erected his band, and thereby injured the embankment. It Connector oF 
is a case in which it is found as a fact that the plaintiff has exer- "°°" 
cised the right of erecting his band “from time immemorial,” 
according to the Subordinate Judge; and'for “so great a num- 
ber of years as to create a prescriptive right,” according to ‘the 
Zillah Judge, while it is not found thatthe Governmentever before 
exercised any such right as that claimed. It was stated by 
Mr. Money in arguing the case, and the statement was 
not contradicted by the pleaders for the respondents, that, until 
the Government recently erected the mud-bridge, passengers « 
by the Benares road had to cross the river in a boat, when the ., 
water was deep,and I observe that the Judge speaks of the 
place where the mud-bridge was erected as the “ ferry.” 

On the whole I think that there was clearly such a flagrant 
violation of the law by the Deputy Magistrate in several parti- 
culars, as raises a legal presumption that he did not take such 
reasonable care, and put such reasonable construction upon the 
law as might be fairly expected from a Deputy Magistrate. The 
Judge says that he erred from ignorance and a misapprehension 
of the mode of procedure; that he acted judicially ; and that it 
does not appear that his proceedings were characterized by a want 
of care. In my opinion, when a Magistrate violates the plain 
language of the law, and the very first principles of judicial in- 
quiry, his proceedings presumably are characterised by a want of A 
care; and I think that, in the absence of any evidence to rebut è 
that presumption, the Judge of the Court below was wrong in of 
law in holding otherwise. = 

I think that there is nothing in the appellant’s objection to the 
form in which the Judge has declared the plaintiffs right to 
erect his band. The Judge was quite right to define as ac- 
curately as he could the nature of the bund, the right to which 
he was declaring. And I do not think that we should interfere 
with the Judge’s order as to the costs of the original defendants, 
other than the Deputy Magistrate, as it is clear that the Deputy 
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1870 Magistrate alone is in fact the cause of, and responsible for, any 
ee damage done by carrying out his order. 
DHYA > The case must be remanded, in order that the Judge may 
Couracton or inquire (and if necessary take evidence) as to what damages 
(if any) have been sustained by the plaintiff, by reason of. the 
carrying out of the order of the Deputy Magistrate. The first 
point to be ascertained is, to what extent the dand was in fact 
cut by order of the Deputy Magistrate; then the Court must 
decide to what extent the destruction of the whole band was 
the necessary or natural consequence of the band being cut as 
it was ; finally the actual loss (if any) sustained by the loss of 
ale | the water must be ascertained. The Deputy Magistrate is Z 
not responsible for any loss, save that which was the necessary 
or natural and proximate result of the execution of the order 
which he passed. 
I think the plaintiff (appellant) is entitled to the costs of this 
appeal and to his costs as against the Deputy Magistrate and 
the Government in both the lower courts. 


Jackson, J.—I entirely concur in this judgment. 


Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


1870 JOHN DACOSTA anp oraazs (PrAreriere) v. M. R. CURRIE snp oTHARS a 
Jany. 6. (DerenDants.)* 
ae Act XXI of 1863, ss. 22, 23, 24, 26—Act XI of 1865, ss. 22, 23, 24— 
et Reference by Recorder of Moulmem to High Court—Exzecution of Decree. 


The Recorders cannot, under Act XXI of 1863, refer for the opinion of the 
High Court questions arising in execution of a decree. Tho question must be 
one in the trial of a suit. 

In the matter of R. Sutherland (1) followed. 


The following was a reference to the High Court, under sec- 
tion 22 of Act XXI of 1863 :— 
* Reference, No. 78, dated the 18th November 1869, from the Registrar of tho 
Recorder’s Court at Moulmein. 
(1) 9 W. R., 478, 
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“ Tars is an application by the plaintiffs in this suit, for an order 1870 
“ allowing them to draw out of Court the amount standing to the Dagosra 
* credit of their decree, under the following circumstances :— Currre, 
a “On 13th August 1869, the plaintiffs instituted a suit against the 

** defendants for recovery of rupees 53,336-10-2, filing their plaint . 
“on that day; their advocate stating that the defendants were S 
“willing to confess judgment, and asking for a summons return-  * 
“able at an early date. The learned Recorder, seeing nothing 
* to take the case out of the ordinary course, refused the applica- 
“ tion, and directed the summons to issue in the usual way. On 
“ the 23rd August, the return day of the summons, the defendants 

x e confessed judgment in this suit, and the plaintiffs obtained a - 
“decree for rupees 53,336-10, and rupees 1,844-12, costs. On 
“the 24th: August, the plaintiffs applied for execution, and on 
“that and subsequent days issued attachments against the 
“ defendants’ property, realizing in the whole rupees 33,853-9, 
“ the amount now applied for. 

“ During the progress of the plaintiffs’ suit and before the return 

* of their writ of summons, viz., on the 16th August, the Bank of 
* Bengal instituted asuit against the defendants for rupees 20,046-8; .~ 
‘ an advocate appearing for the defendants at the time of the filing of 
“the plaint, and confessing judgment, and the Bank’s advocate 
“insisting that he was entitled to have judgment signed imme- ’¢ 
“diately without issue of summons. The learned Recorder, 


te? 


“after considering the matter, made the decree as prayed, | 
“subject to a reference to the Appellate Court, which, on : 
“the 24th September, confirmed the learned Recorder’s deci- a 


“gion (1). The learned Recorder at the same time referred to ~ 
“the Appellate Court the question now at issue, viz., the priori- 
* ties of the successive plaintiffs, but their Lordships not con- 
“ sidering the same to be properly before them, gave no decision 
“ upon that point. 
“ In the suits of Nga Moh and Mee Nyein Goung and of the 
«“ Comptoir d’Escompte de Paris, judgments were obtained by 
e confession without issue of summons on the 23rd August 1869, 
“the same day as that on which the plaintiffs obtained their 
* judgment. 


(1) 3B. L. Ru A. C., 396. 


15 Feb., 1870 


HIGH COURT OF JUDICATORE, CALCUTTA [B. L. R. 7 


“Tt will be seen that the earliest judgment is that of the Bank - 
“of Bengal, being given on the 17th August, the plaintiffs’ and * 


c the other judgments alluded to being all dated the same day, 
e viz., the 23rd August; but by the 23rd section of the Recorder’s 
© Act (XXI of 1863), the Bank of Bengal were precluded from 
“issuing any execution, until the receipt of the orders of the 
“ Appellate Court on the reference, and the learned Recorder 
“placed the other holders of decrees on confession without 
“ summons in the same position, by refusing them execution, until 
“the return of such orders on the reference in the Bank of 


_ Bengal’s suit, and also ordered the proceeds of the sale to 


“remain in Court until the receipt of their Lordships’ opinion 
“on the case referred to them. 
“© The advocate for the Bank of Bengal argues that, but for 


‘the reference to the Appellate Court staying execution in that 


` e guit, the property would have been attached for the Bank many 


. 


“ days before the plaintiffs would have been in a position to attach 
the same, their judgment being dated 17th August, whilst that 
“of the plaintiffs was not obtained until the 23rd August, and 


-“ that therefore their attachment should be allowed to date first, 


“ and they be paid first out of the proceeds now in Court. The 
“ arguments of the other opposing judgment-creditors are to the 
‘game effect; their executions having been also stayed by the 


_ “ Court pending receipt of orders on the reference in the Bank 


“of Bengal’s suit. 


"+ © After considering the question at issue, its importance, 
“and the fact that the learned Recorder, who gave the 


“ decrees, evidently intended to refer this question to their 
“ Lordships, I purpose making it the subject of a reference to 
“the Appellate Court. 

© The question on which I am desirous of obtaining their Lord- 
“ ships’ ruling is, whether the plaintiffs having been the first to 
“ attach the defendants’ property, and the same having been soldin 
execution of their decree, are entitled to be first paid out of the 
* proceeds, notwithstanding the existence of the prior decree of 
s the Bank of Bengal, on which they were unable, through no 
“fault of their own, to issue execution; or whether the Bank of 
“ Bengal and any other judgment-creditors who were in a posi- 
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“ tion to issue execution at an earlier date than the plaintiffs, but 


` “ for their executions being restrained by the reference to the 
‘* Appellate Court, can be granted executions nunc pro tunc, 80 


‘aa to entitle them to be paid out of the proceeds previously to 
‘the plaintiffs ? 

“ My” din opinion is that section 270 of Act VIII. of 1859 
“eaves me no option but to order the proceeds claimed to be 
* paid to the plaintiffs, as being first entitled to be paid out of 
“ such proceeds, and subject to their Lordships’ ruling npon this 
“ reference, I so order.” 


Mr: Paul for plaintiffs. 
The Advocate- General contra. 
' The judgment of the High Court was delivered as follows : 


JACKSON, J., (MAEKBY, J., concurring).—The reference now 
before the Court relates to certain questions arising in execution 
of a decree in the Court of the Recorder of Moulmein.+ The., 
reference is made by the Recorder under the 22nd and cis 
sections of Act X XI of 1863. 

A preliminary objection was taken to the effect that tht 
sections do not contemplate a reference upon questions arising 
in execution of a decree, and do not entitle this Court to deter- 
mine any such questions upon such reference, and we are refer- 


red to à decision of the first Bench of this Court In the matter ` 


of R. Sutherland (1). 

After hearing the learned Advocate-General against the 
objection, it appears to me that we ought to follow the decision in 
question. The words of section 22, which is the first of the 
sections relating to references from the Recorder’s Court, may, 
no doubt, be considered ambiguous; and I should not be inclined 
to hold that the expression “in any suit” relates exclusively 
and necessarily to questions arising in the suit before decree; 
but when we look at the 23rd section, and find provision made 
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for the way in which the Recorder is to proceed in cases where ~ `’ 


a reference has been made, it is quite clear that such proceedings 
relate exclusively to cases in which a decree has not been passed,* 
and in which therefore the question has arisen at the trial of 
the suit, or at any rate before the decree. And this view is in 


_ some slight degree confirmed by the concluding terms of sec- 


tion 25, which enacts that, when the judgment of the High Court 
has been transmitted to the Recorder, he shall, “on the receipt 
“ thereof, proceed to dispose of the case in conformity with the 
«c decision of the High Court.” This, I apprehend, was meant to 
signify the disposing of the whole case, the determination of 
the suit, and not merely the disposing of the particular point on 


. which the reference was made. 


There is no doubt a distinction between the terms of this Act 
and the terms of the Small Cause Court Act, Act XI of 1865, 
on the same point. It may be that, when the Legislature passed 
the latter of the two Acts, the ambiguity of the words used in 


Act XXI of 1863 was observed, and the phraseology was im- . 
proved in the latter Act. However that may be, I think we ~ 


ought to follow the decision of the first Bench, and declare we 
have no jurisdiction to entertain the reference. ` 
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Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice L. S. Jackson, and 
Mr. Justice Macpherson, 


Tnit THE MATTER OF THE Earegion or MUSSAMAT BIBI NAJIBUNNISSA.* 
- Mahomedan Tanad of a Son. 


An acknowledgment by a Mahomedan that a certain person is his son is not merely 
primâ facie evidence of the fact which may be rebutted, but establishes the fact 
acknowledged. Snch acknowledgment is valid when the ages of the parties admit of 


the relationship betsveen them, and where the descent of the party acknowledged . 


has not been already established from another. 


AN application was made to the Judge of Tirhoot, for a 
certificate, under Act KX XVII of 1860, as representative of one 
Sheikh Reasat Ali deceased, to collect the debts due to his 
‘estate, by Mussamat Najibunnissa, step-mother : and guardian of 
Sheikh Nowazis Ali, a minor son, as it was alleged, of the said 
Sheikh Reasat Ali (who was the husband of the applicant) 
by Mussamat Turaban, to whom Sheikh Reasat Ali was married 
by nikah. : 

The application was opposed by two sisters of the deceased, 
who with. three other witnesses were examined, and stated 
that Nowazis Ali was not the son of Sheikh Reasat Ali, 
but of one Reyoki, a slave of Moulvi Ashraf Ali, Reasat 
Ali’s brother-in-law; but they admitted that he was brought up 
in Sheikh Reasat Ali’s house, and treated by him as his son. 

For the applicant, there was the evidence of three witnesses, 
who said they were present when the ceremony of nikah was 
performed between Sheikh Reasat Ali and Mussamat Turaban. 
There were also filed copies of a petition of Sheikh Reasat Ali, 
under Act XL of 1858, a vakalutnama in the same case, and two 


plaints and two mukhtearnamas in Act X suits, in all of A 
which Sheikh Reasat Ali recited that Sheikh Nowazis Ali was’ 


his son. The documents were proved to be in the pani 
of Sheikh Reasat Ali. 


* Appeals, Nos. 5 and 6 of 1869, under Section 15 of the Letters Patent, against 
a decree of the Division Bench in Miscellaneons Appeals, Nos, 12 and 18 of 1869, 
dated the 3rd May 1869, consisting of Mr. Justice Kemp and Mr. Jastice Glover, 
the said Judges being divided in opinion. 
9—c 
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1869 The Judge disbelieved the fact of the marriage with Tura- 
Leckie MAT- ban. He considered that the deceased had styled Nowazis Ali his 
Permon o¥ BON, snd made him a present of a small share of his pro- 
Bsr Nast- perty merely by reason of his having brought him up. He ° 
muni’ went on to say: “ For the applicant the case of Nujmooddeen 

“ Ahmed v. Beebee Zuhoorun (1) ia laid great stress on as a 
“precedent to show, that, according to Mahomedan law, the 
“ acknowledgment of the father renders the son a legitimate 
“gon and heir, whether the mother was or was not lawfully 
“ married to the father. That case, however, differs from the 
* present one, inasmuch as direct evidence to the fact of the 
“ marriage is here offered and relied on, and as above shown 
“the socalled acknowledgment by Reasat Ali, that Nowazis 
* Ali was his son, is not in my opinion a genuine one.” He 


dismissed the application with costs. 


Bibi Najibunnissa then appealed to the High Court, when 
the following judgments were delivered : 


Kump, J.—These appeals are from an order of the Judge of ( 
Tirhoot, rejecting the application of Mussamat Najibunnissa, 
the appellant before us, for a certificate under the provisions of 
Act XXVII of 1860. The application was made on the 
allegation that one Nowazis Ali was the son of the late 
Reasat Ali, The applicant is the widow of the late Reasat 
Ali and the step-mother of Nowazis Ali, who is a minor. 
The application was opposed by two ladies, the respondents 
before us, who are the sisters of the late Reasat Ali, and who 
allege that Nowazis Ali is not the son of the late Reasat Ali. 

The Judge observes, that “after due consideration of the 
evidence adduced by the applicant, he is not satisfied that Nowa- 
zis Ali is the son of Reasat Ali.” The Judge seems to 
admit that the late Reasat Ali acknowledged that Nowazis Ali 
was his son; he also observes that the witnesses examined on 
behalf of the objectors admit that Nowazis Ali was brought 
up from his infancy in the house of Reasat Ali, and acknow- 
ledged by him to be his son. But the Judge doubts the evi- 
fence as to the fact of the marriage between Reasat Ali and 
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Musesamat Turaban: Ist, because it is improbable that two of 1889 
the witnesses who depose to the marriage should have left their I" TEE sar- 
prayers to accompany the Hafiz unasked; 2nd, because these Perion or 
> two witnesses, as well as the third witness, are dependants of the Bme Nasr- 
family; 3rd, because no members of the family of Reasat Ali eee 
were present at the ceremony of the nikah. With reference to 
the acknowledgment by Reasat Ali that Nowazis Ali was 
his son, the Judge was of opinion that Reasat Ali “styled 
Nowazis Ali as his son, merely by reason of hie having brought 
him up, and made him a present of a small share of his property.” 
The application for a certificate of administration to the estate 
of Reasat Ali by his widow, as guardian of Nowazis Ali, the 
minor son of the late Reasat Ali, was rejected; but the Judge 
said that the widow might take out a certificate under the pro- 
visions of section 9, Act XL of 1858, as guardian of Nowa- 
zis Ali, without the designation of his being the son of the 
deceased. i 
I am of opinion that this decision is wrong in law, and in 
fact. There is to my mind sufficient evidence to prove the 
factum of the marriage between Reasat Ali and Mussamat 
Turaban; and further the formal acknowledgment by Reasat 
Ali, not only in’documents, but by his acts and conduct, is of 
itself, under the Mahomedan law, conclusive on the point of 
Nowazis Ali being the son of the late Reasat Ali I 
would observe, in the first place, that the application is made 
by the widow of the late Reasat Ali, who had no issue by him. 
This lady, under the Mahomedan law, inherits @ share in the 
estate of her deceased husband. Is it probable that she, against 
her own interest, would admit that the offspring, as alleged by 
the opposite party, of a slave by a slave girl, not of her husband, 
but of her husband’s brother-in-law, was the legitimate son of 
her late husband ? 
The Judge has, in my opinion, rejected the evidence of the 
witnesses who depose to the marriage on insufficient grounds. 
The dependants, in this case the old servants of the family, 
would be just the description of witnesses I should expect to be 
called to prove a fact of this nature. The Judge lays stress on 
the absence of the relations of Reasat Ali at the ceremony of 
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1869 the marriage. ` It appears to me that this absence can be easily 
D rai MAT accounted for. Reasat Ali had no issue by his first wife; he 
Permon or was advanced in years, and he contracted a nikah marriage with 


MUSSAMAT 

Pat Näst- Mussamat Turaban, who was not a slave but a free woman, = 
with the hope of obtaining issue. Such a proceeding would not 
be ever acceptable to the relations who may have a reversionary 
claim to share in the estate of Reasat Ali, and hence all the 
probabilities of the case point to a secret marriage, in so far as 
the male members of the family are concerned. We have the 
fact admitted by the opposite party that Nowazis Ali was, 
from his earliest infancy, brought up in the house of Reasat 
Ali. The witnesses for the opposite party admit that the cere- 
monies attending the circumcision of the boy, were performed 
under the directions of Reasat Ali and his first wife, and with 
their sanction. . 

The witness for the objectors, Ali Buksh, admits that Reasat 
Ali regarded the boy as his son; that he used to put on the lad’s 
clothes, and was very kind to him. Tt is also stated that the boy 
was betrothed to the daughter of the serishtadar of the Patna 
Court, which would not havebeen the case if he had been the 
offapring of two slaves. Reasat Ali, during his life, was a darogah, 
so the match between his son and the daughter of a serishtadar 
was in every respect a suitable one. : 

Then we have the repeated acknowledgments of the late 
Reasat Ali in public documents, to the effect that Nowazis Ali 
was his son, The originals which are on the record of the 
Zilla Court* have been inspected by the Judge, and their 
authenticity is not questioned. One of these documents 
is of very great importance. It is an application for a 
certificate under the provisions of Act XL of 1858, on 
the part of the late Reasat Ali, in which he distinctly 
acknowledges that Nowazis Ali is hisson. It appears, and is 
admitted by the opposite party, that Reasat Ali-made a gift of 
a portion of his estate during hia life-time to Nowazis Ali, 
and it was for the purpose of bringing a suit connected with 
that property that the certificate was applied for. Now, if the 
application had been made simply in the capacity of guardian 
of Nowazis Alj, there might be some force in the argument 
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that, as a portion only of the estate of Reasat Ali had been 
given to Nowazis Ali, not because the latter was the son of 
the former, but because he had been brought up in the family 
of Reasat Ali, it was unnecessary for the other members of 
the family to oppose the application. But when we find that 
Reasat Ali applied for the certificate as father, as well as guar- 
dian of Nowazis Ali, the absence of any objection or opposi- 
tion on the part of the other members of the family becomes 
highly significant. 

According to the Mahomedan law, a child born out of wed- 
lock, if acknowledged, acquires the status of legitimacy. The 
acknowledgment of paternity by Reasat Ali is directly proved, 
not oily by the evidence of the witnesses for the applicant, but 
also by the consecutive course of treatment of the son on the 
part of the father, which is admitted by the witnesses for the 
objectors, and which treatment is; in my opinion, wholly incon- 
sistent with any other presumption than that Nowazis Ali was 
the issue of the loins of Reasat Ali. 

There is a decision, Oomda Beebee v. Syud Shah Jonab Ali (1), 
which appears to me to be entirely applicable to the case before 
the Court. In that case the legitimacy of a daughter was in 
issue, in this case of ason ; but the law is the same in both cases. 
The learned Chief Justice in the case quoted held that “ the 
acknowledgment of the father renders the son or daughter a 
legitimate child and heir, unless it is impossible for the son or 
daughter to have been so.” The authorities I would quote are 
Macnaghten’s Principles of Mahomedan Law, Chapter VII, 
section 33, page 61; Baillie’s Digest of the Mahomedan Law, 
pages 405 and 406 (2); Hedayah, Volume IIT, page 1€8 ; Nuj- 
mooddeen Ahmed v. Beebee Zuhoorun (3); and the case of Oomda 
Beebee v. Syud Shah Jonab Ali(1) cited above. 

The marriage I hold to have been sufficiently proved; but, 
even had this not been the case, I am of opinion that the 


(1) 5 W. R., 132. person so acknowledged would also in- 
(2) If a person acknowledge a son, the herit from the father of the acknowledg- 
person acknowledged inherits together er, though the grandfather should deny 
with the other heirs of the acknow- his descent.—Baillie’s Digest, p. 406. 
ledger, though they should all (as inthe (8) 10 W. R,, 45. 
case before us), deny his descent: The 
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acknowledgment by the father, Reasat Ali, that Nowazis Ali 
was his son, coupled with the fact that the mother, Mussamat 
Turaban, resided in the house of Reasat Ali, and was treated, 
aa also was her child, by Reasat Ali in such a manner, for such 
a period, and under such circumstances as appear to me highly 
improbable, except under the presumption of co-habitation, is 
amply sufficient, under the Mahomedan law, to establish the 
legitimacy of Nowazis Ali. | 

I would reverse the order of the Judge, and decree both the 
appeals with costs and interest, 

It was thrown out in the course of the argument that, as the 
applicant had relied upon the factum of the marriage, and had 
failed, in the opinion of the Judge, to prove it, she ought ‘not to 
be allowed to fall back upon the presumptions under the 
Mahomedan law, which the fact of the acknowledgment of pater- 
nity gives rise to. I do not think that this is a fair contention. 
It is natural that a party coming into Court, to ask for a certifi- 
cate on behalf of the minor son of her late husband, should 
place the status of the son as high as possible; but it does not 
follow that, because the Judge chooses to disbelieve the evidence 
of the fact of marriage, the applicant is to be deprived of the 
benefit of any and every presumption in favor of a marriage 


and of legitimacy which the Mahomedan law admits of. The ~ 


real issue in the case was not, whether a marriage had been 
proved, but whether Nowazis Ali is or is not the son of the 
late Reasat Ali, according to the Mahomedan law. 

With due deference to the opinion of my learned colleague, 
I hold that Nowazis Aliis the son of the late Reasat Ali, ac- 
cording to the Mahomedan law. 


GLOVER, J., (after shortly stating the facts, continued) :— 
I think that the Judge’s estimate of the oral evidence brought 
to prove the marriage of Reasat Ali with Mussamat Turaban, 
is a correct one.’ That evidence is, to my mind, of the feeblest 
possible description, and is, moreover, full of the gravest im- 
probabilities. In my opinion, the Judge’s reasons for discredit- 
ing it are sufficient and satisfactory; and it is not, therefore, 
necessary for me to find others, although I think I could do so. 
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But the provisions of Mahomedan law allow sonship and legi- 1869 
timacy to be proved otherwise than by establishing a marriage Ix THE mat- 


. TER OF THE 

between parties. I had at first some doubt as to whether a PETITION OF 

7 : . . USBAALAT 

- party, endeavouring to prove a marriage by direct evidence and Rini MAT 


failing therein, could afterwards fall back upon the presumption 
which Mahomedan law raises in its favor. On further con- 
sideration, however, I think the applicant in this case is entitled to 
the benefit of all the advantages the law gives, and that she can 
establish the sonship of Nowazis Ali in any way provided by the 
shara (the precepts of Mahomedan law). The success or otherwise 
of her petition, therefore, depends on the validity of Reasat Ali’s 
acknowledgment of Nowazis Alias hisson. The Judge, with 
reference to this acknowledgment, uses the word “genuine.” I 
think that he meant to use the word “ valid ;” for it is nowhere 
denied thaf the public acts of Reasat Ali in the matter of 
acknowledging Nowazis Ali were really done by that individual. 
4 It is also not denied that Nowazis Ali was brought up, from 
his earliest infancy, in Reasat Ali’s house, and that he has 
always been treated a8 a son. Such a state of things would, 
undoubtedly, entitle the applicant to succeed in her petition 
except on distinct proof by the objectors that Nowazis Ali was 
_the son of some body else, and not of Reasat Ali at all. 

The “ valid” acknowledgment by a father of the parentage 
of a child would be, by Mahomedan law, obligatory, not only 
on the acknowledger and on the person acknowledged, but on 
other persons also, though these last should be co-heirs, and 
all deny the acknowledged person’s descent.—( Baillie’s Mahome- 
dan Law, 406). This case, therefore, depends on whether the 
acknowledgment by Reasat Ali was valid or not. Now, an 
acknowledgment is valid (vide Hedayah, Volume ITI, page 168, 
and Baillie’s Mahomedan Law, page 405), 1st, when the ages 
of the parties admit of the party acknowledged being born to 
the acknowledger; 2ndly, when the descent of the acknow- 
ledged has not been established from another; and 3rdly, when 
the acknowledged, supposing him able to give an account of 
himself, confirms the acknowledger in his acknowledgment. 
The first question is conceded in the petitioner’s favor. It is 
agreed on all hands that the circumstances admit of the acknow- 
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1869 ledged having been born to the acknowledger. The third condi- 
In THE aar- tion is absolutely wanting. Nowazis Ali has not come forward 
Permon or to confirm the acknowledger’s statement, and it is nowhere i 

Ebel alleged that he has not done so because he is not able to give ‘a: 
a any account of himself. As a matter of fact, Nowazis Ali is 
between 14 and 15 years of age, and able, therefore, to give 
the necessary account of himself, had he thought proper to 
do so. This appears to be a condition precedent to a valid 
acknowledgment, and the want of it would, I am inclined to 
think, be sufficient to bar Najibunnissa’s claim to a certificate. 
But it is not necessary to decide the case on any technical 
ground, as it appears to me sufficiently proved by credible 
testimony, that Nowazis Ali is not the son of Reasat Ali, but 
of a servant named Reyoki. The witnesses who depose this are 
men of respectability and status; they are related tò the family 
of Reasat Ali, and, therefore, prima facie, have special means 
of knowing the truth of what they depose to. They are, more- y; 
over, independent witnesses, and are not shown to have any 
interest in the matter, one way or the other. If they bélieved 
Nowazis Ali to be Reasat Als son, there is no reason that I 
can see, why they should notsayso. One of these witnesses, 
Sheikh Miran Jan, details the circumstances of Reyoki’s 
marriage with Mussamat Turaban, and of the subsequent birth 
of a child by that marriage, the boy Nowazis Ali. He parti- 
cularizes various things done, and words said by Reyoki, which 
could hardly have been invented, and which leave no doubt 
in my mind that the witness spoke the truth in the matter. 
Arzulla, another relative of the family, swears positively to 
Reyoki’s marriage and to the fact that, just before his wife 
Turaban gave birth to her son, Reyoki came to him (witness) 
for assistance towards paying the expenses of her accouchement. 
He swears also that he frequently saw the child afterwards, 
and that Reyoki always declared that it was his by his wife 
Turaban. Both these witnesses (as do others) declare positively 
that Reasat Ali never took a second wife, and never had a gon. 
I can see no reason for disbelieving the evidence of these per- 
sons, and, if it be true, no acknowledgment on the part of 
Reasat Ali could give Nowazis Ali the position of his gon. 
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These proceedings are summary only, and there is of course 1869 
` nothing to prevent the establishment of Nowazis Ali’s claim, ao 

by better evidence, in a regular suit, if his friends think proper tae Perrrion 

E to bring such a suit; but on the evidence now before ua, I think Mussasar 
that the application of Najibunnissa, for a certificate under Act ra 
X XVII of 1860, was properly rejected by the Court below, and 
that this appeal should be dismissed with costs. As, however, 
Mr. Justice Kemp is of a contrary opinion, the judgment will 


be for the appellant with costs. 


The opinion of KEMP, Ja as that of the senior Judge, pre- 
vailed, and the objectors appealed against that judgment under 
section 15 of the Letters Patent. 


_ Mr. Allan for appellant. 


Mr. Money for respondent.—The only argument was as to the 

g effect of an acknowledgment by a Mahomedan that a particular 

person is his son. The following cases and authorities were 

referred to: Rook Begum v, Shahzadah Walagowhur Shah (1); 

Oomda Beebee v. Syed Shah Jonab Ali (2); Nujmooddeen Ahmed 

v. Beebee Zuhoorun (3); Jeswunt Singee v. Jet Singee (4); 

Ashrufood Dowlah Ahmed Hossein Khan Bahadoor v. Hyder 

Hossein Khan (5); Wise v. Sunduloontssa Chowdranee (6); 

Hamilton’s Hedayah, Vol. III, 168; and Baillie’s Digest of 
Mahomedan Law, 404. 


The judgment of the Court was delivered by 


Pracookn, C. J.—It appears to me that the judgment of Mr. 
Justice Kemp is the correct one. Putting out of the ques- 
tion the evidence of the nikah marriage between Reasat Ali 
and Turaban, there wes an acknowledgment by Reasat Ali 
that Nowazis Ali was his son. An acknowledgment according 


(1) 3 W. R., 187. ` (4) 3 Moore I. A., 245. 
(2) 5 W. R., 132. j (5) 11 Moore L A., 94. 
(8) 10 W. B., 45. (6) 11 Moore I. A., 177, 192, 
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1869 to Mahomedan law in those cases in which acknowledgment 
wit Tm, is binding, does not amount merely to primdé facie evidence 
tus Perrrion which may be rebutted, but it establishes the fact acknowledged. 
Lead The acknowledgment of a child as being the son of the - 

‘punmisss, acknowledger is valid, when the ages of the parties admit of the 
party acknowledged being the son of the acknowledger, and 
where the descent of the person acknowledged has not been 
already established from another. In the present case, as I 
understand the evidence, when Reasat Ali acknowledged Nowazis 
Ali to be his son, the latter was not known and had not been 
established to be the son of another person.’ 

If Mr. Allan’s contention is correct that an acknowledgment 
in Mahomedan law in cases in which acknowledgment is allowed, 
has merely the effect of prima facie evidence, then the rule 
which is laid down as to the acknowledgment of a son must . 
also be applicable to an acknowledgment of any other relation- 
ship, because if a man says that another man is his brother, 
it is prima facie evidence that the person so acknowledged is 

‘the brother of the person acknowledging him ; but the Maho- 
medan law says that, the acknowledgment of a. man as being 
another’s brother has not, under the Mahomedan law, the same 
effect as the acknowledgment by a person that another is his 
son. It appears to me that, according to Mahomedan law, a 
certain effect, subject to certain conditions, is given to a certain 
acknowledgment which is not given to other acknowledgments ` 
(see Baillie’s Digest of Mahomedan Law, page 403.) In this 
case there was the acknowledgment by Reasat Ali that Nowa- 
zis Ali was his son, and there was nothing at the time which, 
according to the conditions of Mahomedan law, would prevent 
that acknowledgment from being binding on Reasat Ali. 

The judgment of Mr. Justice Kemp is affirmed with costs. 
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Before Sir Barnes Peacock, Kt., Chief Justice, Mr. Justice L. S. Jackson, and 
Mr, Justice Macpherson. 


4 


Ix THH MATTER OF THE Pprrriox or SANKAR DOBAY. 


Registration Act XX of 1866, ss. 36, 82, 83, 84— Order “appealed against” 
—Refusal to Register—Denial of Execution—Jurisdiction—24 ard 26 Victa 
c. 104, s. 18. 


A. applied to a Registrar to have a doed of sale registered, alleging it to have 
been executed in his favor by B. who denied the execution. Tho Registrar 
refused to register the deed. A. then applied to the Judge by petition, undor sec- 
tion 84 of the Registration Act, to order the registration of the decd, alleging that 
B. had falsely denied the execution of the deed. The Judge dismissed the petition, 
on the ground that he had no anthority to examine witnesses in the matter, or to 
determine whether the deed of sale was executed or not. 

Held (Maceuznson, J., dubitante), that the Judge had wrongly refused jurisdic- 
tion. Ho ought to have examined witnesses as to whether or not the deed was 
really executed. The petition to the Judge was not an appeal from the officer who 
refused to register the deed, but an original application to the Judge for an order to 
compel the Registrar to register. The words “appealed against” in section 84 of 
the Registration Act only mean “ complained of ” or “ objected to.” 


Tars case arose under the circumstances which are thus 
stated in the petition of Sankar Dobay to the High Court, 
dated 27th April 1869, which shewed—That by an instru- 
ment . dated the 24th day of December 1867, and made be- 
tween Abhay Charan Mahapatter of one part, and the peti- 
tioner and his co-sharers of the other part, a two-anna share 
of the zemindari of Mauza Jhootwa, Pergunna Shoosook, 
was conveyed to the petitioner and his co-sharers, for a con- 
sideration of rupees 2,000, which sum has been taken by the 
vendor after execution of the said deed; that the said property 
being situated in the sub-district of the Sub-Registrar of Bhud- 
ruck, and in the district of Cuttack, the petitioner presented 
there the deed for registration; that; thereupon, the Sub- 


* Appeal, No. 9 of 1869, under section 15 of the Letters Patent of the High Court, 
against the decree of Mr. Justice Kemp and Mr. Justice Markby, dated the 9th 
September 1869, in Motion No. 455 of 1869, the said Judges being divided in 


opinion. 
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1889 Registrar summoned Abhay Charan Mahapatter (1), and fined 
Isue him for his non-appearance, and refused to- register the deed ; 
MATTER OF 


Tue Perrriox that, on appeal, the case was rematided by the District Registrar 
Dosax. to the Sub-Registrar, who again summoned Abhay Charan Maha- - 
patter, who appeared and falsely denied the execution of the ~ 
2 said instrument ; that, thereupon, the Sub-Registrar again refused 
. to register the deed, although the petitioner was ready to give 
proofs of the execution of the deed; that the District Registrar 
affirmed the order of the Sub-Registrar; that the petitioner ap- 
plied to the Judge of the District Court of Cuttack under 
section 84 (2) of Act XX of 1866; and that the Judge dismissed 


(1) It appeared that, the vendor not 
appearing, steps were taken under gec- 
tion 27 of Act XX of 1866, through the 
Revenue authorities, to enforce his appear- 
ance, The vendor after being fined 
rupees 60, and threatened with more strin- 
gent measures, appeared and stated that 
he had neither executed the deed, nor 
received the consideration. 

(2) Act XX of 1866, s. 84 —“ If a Regis- 
trar or Registrar-General shall, undersec- 
tion 82, make an order of refusal to register 
any document referred to in section 29, orif 
a refusal to register shall have been made 
under section 15 of Act XVI of 1864, or 
if he shall, under section 83, on appeal, 
make an order of refusal to direct the 
registration of such document, it shall be 
lawful for any person claiming there- 
under, his representative, assign, or agent 
authorized as aforesaid, within thirty days 
after the making of such order of re- 
fusal, to apply by petition to the District 
Court, in order to establish his right to 
have such document registered. 

The petition shall be in the form con- 
tained in the schedule to this Act, or as 
near thereto as circumstances will permit, 
and shall be accompanied by copies of the 
reasons recorded under sections 82 and 
83, and the statements in the petition 
shall be verified by the petitioner in 
manner required by law for the vanfiea- 
tion of plaints, and the petition shall, 
where a stamp is required by law, bear a 


stamp of eight annas, and may be amend- 
ed by permission of the Court, 

The document shall be admissible in 
evidence on the presentation and hearing 
òf the petition, anything hereinbefore con- 
tained to the contrary notwithstanding. 

The Court shall fix a day for the hear- 
ing of the petition not Jess than two days 
after the service, next hereinafter meon- 
tioned, and shall direct a copy of the 


„petition, with a notice at the foot thereof 


of the day so fixed, to be served on the 
registering officer and on such other 
persons {if any) as the Court shall think 
fit; and the provisions of the Code ‘of 
Civil Procedure as to the service and 
endorsement of summonses shall apply, 
mutate mutandis, to copies of petitions 
under this section. 

On the day go fixed as aforesaid, the 
Court may, if it shall think proper, and 
if the requirements of the law for the 
time being in force have been complied 
with on the part of the petitioner, so as 
to entitle the document to registration, 
order such Registrar or Registrar-General 
to register the document or to direct its 
registration in the proper manner, and he 
shall thereupon obey such order, and shall 
so far, as may be practicable, follow the 
procedure prescribed in sections 66, 67, 
and 68, and (provided the document be 
duly presented for registration within 
thirty days after -the making of such 
order) the registration pursuant to such 
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the appeal, holding that “he had no authority to examine wit- 
nesses in this matter, or to determine whether the deed of sale 
was executed or not.” 

The petitioner submitted that the Judge was wrong in 
not taking from him proofs of the execution of the deed 
of sale, or in not remanding the case to the Sub-Regis- 
trar to examine witnesses as to whether the deed of sale was 
really executed or not, and prayed that the order of the Judge 
might be reversed, and that he might be directed to take proofs 
from the petitioner. 

On the above petition it was ordered by L. S. Jackson and 
Marxsy, JJ., on the 2nd of June 1869, “ that the opposite party 
“do, within 21 days from the date of the’ service upon him of 
“this order, show cause why the Judge of Cuttack should not 
e be required to hear the petition of appeal which was preferred 
“to his Court by the said petitioner, under section 84 of the 
“Registration Act (XX of 1866), and which was dismissed 
“by him on the 29th of March last, and to take evidence and 
“make an order under the terms of the law.” 

The previous orders passed in this matter were as follows :— 

Firstly—Order of the Sub-Registrar, dated 4th September 
1868: “The document in question was presented by the claim- 
“ant, Sankar Dobay, on the 12th March 1868. He applied for 
“a summons for the appearance of the executant, which was 
“granted, but the party not appearing to admit execution, 
* measures were taken for compelling his attendance at the Sub- 
«Registry office. His property was attached by the Revenue 
“authority, and a fine was levied for his disobedience of lawful 
“orders. He has not apppeared as yet at the Registry office. 
“ To-day the claimant petitions to have the document registered 
“by other proofs of his execution. As that cannot be done by a 
“ Registering officer, but by a Civil Court, where he can have 


order shall take effect as if the document appealed against under this section, the 
had been registered when it was duly petition shall, within sixty days after the 
presented for registration to the officer so making of such order, be presented to the 
refusing as aforesaid. High Court, and the provisions contained 
Provided that, when the officer presiding in the former part of this section shall, 
over the District Court shall himself as mutatis mutandis, apply to such petition 
registering officer have made any order and the order (if any) thereon,” 
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1869 ‘redress after an appeal from the Registrar, I cannot do 
„gat p “Otherwise than reject his petition, and refuse to register 
wae Petition “ the deed.” = 
oF SANKAR : 
Donay. Secondly—Order of the Registrar, dated 9th October 1868: 
* The appellant makes no attempt to show cause why other evi- 
“‘ dence of the execution of the document should be accepted; and 
“itis indeed impossible to register in this case, except on the 
“ admission of the executant. But I would remark that the Sub- 
“ Registrar has it in his power to exercise much greater compul- 
< sion than he has at present, as a fine of rupees 60 is clearly in- 
“adequate. The parties should be instructed to take out another 
“ summons, &c.; and if the executant fail to appear upon such 
“ proclamation, a substantial fine might be inflicted after attach- 
* ment of property.” 
Thirdly-—Order of the Sub-Registrar, dated 16th November 
1868: “ The document in question was first refused registration 
“on the 4th September 1868. The claimant, and at the same 
“ time presentant of the deed, appealed to the Registrar, who 
“remarked ‘that the Sub-Registrar has it in his power to exer- 
<< cise much greater compulsion than he has at present, as a 
c c fine of rupees 50 is clearly inadequate,’ and returned back the 
‘document for a fresh summons. I remark here that the Regis- 
“trar perhaps forgets, or is not aware that the fine was inflicted by 
“the Revenue Officer, and not by the Sub-Registrar,’ who has 
“no power to fine anybody; neither is there any provision in 
“the Registration Manual for the Sub-Registrar to point out 
“ to the Revenue Officer the amount of fine to be inflicted on 
“ parties who shall fail to appear on summons or proclamation. 
“ Be that as it may, the party was summoned again, and he ap- 
“peared this day; he stated that he has not executed the deed; 
“though I doubt of his speaking the truth; and though the 
e“ claimant is ready to give other documentary proofs of his execu- 








“tion, it is not for a Registering Officer to register a document 
“ by other proofs than the admission of execution.” 
Fourthly—Order of the Officiating Registrar, dated 23rd 
November 1868: “ The order of the Sub-Registrar who re- 
“fused to receive evidence to rebut the denial of the alleged 
“ executant, is, undoubtedly, correct. The appellant’s mooktear 
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“should have instructed him not to appeal. Appellant has his 1869 
“remedy in the Civil Court.” ee 


Lastly—Order of the Judge, dated 29th March 1868: “This raz Peririox 

‘ig an application under section 84 of the Registration Act. The err 
* alleged vendor has appeared before me by his vakeel, and denies 
“having executed the instrument which the appellant wishes to 
‘“‘haveregistered. He denied execution also before the Sub-Regis- 
e trar and Registrar under section 36 of the Act. The Sub-Regis- 
“c trar was clearly right in refusing to register the document, in fact 
“he could not have done so. I do not think I have any authority 
“under section 84 to examine witnesses in this matter, or to 
‘determine whether the deed of sale was executed or not. Sec- 
tion 84 is silent on the subject of taking evidence, or coming 
to any such finding. I can only determine whether the order 
“refusing registration was aright one or not under the Act; and 
“ as in the present instance, under section 36, registration could 
* not have been allowed, I must hold that the order was a right 
“one, and dismiss the appeal.” 


The rule was argued by Baboo Ramanath Bose for the peti- 
tioner, and Baboo Mahendra Lal Mitter for the opposite party, 
before Kemp and Marxsy, JJ.,’who, on the 9th September 
1869, delivered the following judgments :— 


Kemer, J. (after stating the facts):—It appears to me 
that the Judge is wrong in declining jurisdiction. The 
Judge puts the matter as a question of authority. He 
says,—‘ I have no authority to take evidence.” He does not 
say, “I do not think it right to examine witnesses.” If sec- 
tion 84 gives the Judge authority to hear witnesses, there has 
been a clear refusal to exercise jurisdiction. This Court is asked 
to interfere under section 15 of 24 and 25 Vict., e. 104, and 
to direct the Judge to hear the petition and take evidence. 
But it has been said, and properly said, that if the applicant 
has a remedy by a regular suit to enforce registration, this 
Court ought not to exercise the power of interference vested 
in it by section 15. I freely admit this, if there be any such, 
remedy open to the petitioner. But I am of opinion, for rea- 
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1889 sons given in my decision in Tulsi Sahu v. Mahadeo Das (1) 


Emor | that no suit to enforce registration will lie in the Civil Court. 
or Sanzar Under section 36 (2), Act XX of 1866, if a person executing 
Dosar. document shall (as in this instance) “ refuse to admit the fact 
“of execution, but the Registrar shall nevertheless be satisfied 

“of the fact of execution, the Registrar shall register the docu- 

“ment.” In this case, the Sub-Registrar took no steps whatever 

to satisfy himself of the fact of execution. The Sub-Registrar, 

had power, under sections 37 (3) and 40 (4) of the Act, to sum- 


mon witnesses; and in my opinion, he ought to have made 


some enquiry into the fact of the execution of the deed. 


(1) 2B. L. R, À. C., 105. 

(2) Act XX of 1866, s. 36.— Subject 
to the provisions contained in this sec- 
tion, and in séctions 76, 80, 84, and 89, 
no document shall be registered under 
this Act, unless the persons executing 
such document, or their representatives, 
assigns, or agents authorized as aforesaid, 
appear before the Registering Officer. 
He shall thereupon enquire whether or 
not such document was executed by the 
persons by whom it purports to have been 
executed, and, in the case of any person 
appearing a8 a representative, assign, or 
agent, satisfy himself of the right of 
such person so to appear. 

If all the persons executing the docu- 
mentappear personally before the Register- 
ing Officer, and are personally known to 
him, or if he be otherwise satisfied that 
they are the persons they represent them- 
selves to be, and if they all admit the 
execution of the document ; 

OF, in the case of any person appear- 
ing by a representative, assign, or agent, if 
such representative, assign, or agent shall 
admit the execution ; 

Or, if the person executing the docu- 
ment shall be dead, and his representa- 
tive, assign, or agent shall not appear 
before the Registering Officer, or shall 
refuse to admit the fact of execution, 
but gach officer shall, nevertheless, be 
satisfied of the fact of execution ; 


The Registering Officer shall register 
the document as directed in section 68. 

The Registering Officer may, in order 
to satisfy himself that persons appearing 
before him are the persons they represent 
themselves to be, or for any other pur- 
pose contemplated by this Act, examine 
any one, whether summoned or not under 
section 37, present in this office.” 


(8) Act XX of 1866, s. 37.—“ If any 
person presenting any document for regis- 
tration shall desire the attendance of any 
person whose presence or testimony is 
necessary for the registration of such 
document, the Registering Officer may in 
his discretion call upon the Revenue Ofi- 
cera, in whose jurisdiction the person whose 
attendance is so desired may be, to issue 
and serve a summons requiring him to at- 
tend at the Registration Office, either in 
person or by daly authorized agent, as in 
the sammons may be mentioned, and ata 
time named in such summons.” 


(4) Act XX of 1866, s. 40. —“ The law 
in force for the timo being as to sum- 
monges, commissions, and compelling the 
attendance of witnesses, and for their re- 
muneration in guits before Civil Courts, 
shall, save as aforesaid and mutatis mu- 
tandis, apply to any summons or commis- 
sion issued, and any pergon summoned to 
appear under the provisions of this Act,” 


LER AOp A, 
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Under section 84 of the Act, the District Court Judge has 1869 
* the power to order the Registrar to register a document, and |x THR 
MATTER OF 


the petitioner, under the section, has a right to be heard, in order Tm Permox 
e that he may be able to establish his right to have the document Donar. 
registered. The Judge is authorized to examine witnesses, and 
the provisions of the Code of Civil Procedure, as to the service 
of summons, apply. I would direct the Judge to proceed under 
the provisions of section 84, either by taking evidence himself, or 
remanding the case to the Sub- Registrar to examine the witnesses, 
and reverse his order refusing to accept jurisdiction, 
Since writing this decision, my attention has been drawn toa 
judgment of Mr. Justice Phear, on the original side of this 
Court, in the case of Brijonath Pyne v. Armala Dasi (1), in which 
the learned Judge appears to take the same view as I do. 


Marxsy, J. (after stating the facts):—The’ purchaser 
applied to this Court, and on the 2nd June 1869, Mr. 
Justice L. S. Jackson and myself granted a rule, calling 
upon the plaintiff to show cause why the Judge should not 
be required to hear the last mentioned application to take the 
evidence tendered and to give his decision thereon, It was 
contended for the purchaser that the Judge was wholly wrong 
in treating this application as an appeal from the prior decisions, 
and that he ought to have gone into the whole case, and 
enquired whether the alleged vendor really executed the deed. 
For the vendor it is contended, first, that, even supposing the 
Judge was wrong in treating this as an appeal, and refusing to 
recelve evidence, we have no power to correct 8 error, 
our powers under section 15 of 24 and 25 Vict., c^ 104, not 
extending to such a case. It is said that the Judge, acting 
under section 84, is not acting as Judge of a Court subject to 
our appellate jurisdiction ; -and that, even if he be so, our power 
does not extend to compelling him to correct an erroneous. inter- 
pretation of the law. Secondly, it is contended that the pur- 
chaser still has a remedy by an ordinary civil suit, and that, 
therefore, this Court ought not to interfere under its powers 
contained in section 15 of the Act referred to, as laid down by 


(1) 8 B. L. R., 0. GC, 60. 
11—c 
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Mr. Justice Norman In the matter of A. B. Miller, Official 


Assignee (1). 


I will dispose of this last objection first, 


I do not think Mr. 


Justice Norman intended to lay down a broad general rule that 
in cases where a cheap and speedy procedure had been specially 
provided by the Legislature, and the Judge had refused to apply. 
that remedy, that this Court could not interfere, because there was 
still open the more expensive and tedious remedy of a regular 
civil suit. However ineffectual we may find in practice that these 
summary remedies, as they are called, are (and in practice I 
believe most of us think that they are quite ineffectual), I still 


think we cannot set them altogether aside. 


It seems to me that, 


when the Legislature points out two distinct remedies, we ought, 
if we have the power, to take care that parties have the benefit 


of both. 


With regard to- the objection that the Judge does not act, 
under section 84, as Judge of a Court subject to our appellate 
jurisdiction, I am of opinion that those words in section 15 of 
24 and 25 Vict., c. 104, are descriptive only, and that they 
include the case of a Judge acting under section 84 of the 


Registration Act. 


The jurisdiction is given by that section, not 


to the Judge, but to the District Court Judge, and the District 


Court is subject to our appellate jurisdiction. 


(1) Before Mr. Justices Norman and Mr. 
Justice Loch. 
June 80th 1869, 


In THE ALATTER OF THE Petition or A. B. 
MILLER (OFFIOLAL ASSIGNEE). 


One Sheoburt Ram was, on the 29th 
June 1868, adjudged an insolvent by the 
Insolvent Court in Calcutta, On the adju- 
dication, Ram Charan Ram deposited, in 
the Court of the Principal Sudder Ameen 
of Shahabad, the amonnt of a decree 
obtained against him by Sheoburt. This 
decree had been attached by Ramanand 
and Takur Alam under a decree obtained 
by them against Sheoburt; and thoy 
applied to the Principal Sudder Ameen of 
Shahabad for satisfaction of their decree 
out of the money deposited in Court. The 
order was opposed by the Official Assignee, 


I also think that 


but was granted. The Official Assignees 
petitioned the High Court to prevent the 
payment of the money out of Court, under 
the order of the Principal Sudder Ameen. 


Noruan, J.—It appears to me quite 
plain that where there is a remedy by a 


“regular suit, this Court cannot interfere by 


the exercise of its extraordinary powers, 
under section 15 of the Oharter Act. Now 
it is quite clear that the Official Assignee 
can bring a suit for an injunction to re- 
strain Ramanand and Takur Alam from 
taking that money outof Court; and in 
that suit an order might be obtained before 
judgment, under section 92 of Act VILL of 
1859, that the money should remain in 
Court until the right and title to it should 
have been adjadicated. On these grounds 
we are of opinion that we onght not to 
interfere. 


Mar., 1870, 
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this was not simply an erroneous interpretation of the law, but 1869 
a distinct refusal of jurisdiction; and, therefore, though I am | iste i 
very unwilling to give a vague extension to the terms of section tux u PerITIon 


e 15 of the Charter Act, I think this is a case in which we ought "Doar. 

to direct the Judge to exercise the jurisdiction, if he possesses it. - 

The vendor has, however, further contended that the Judge 
was right in his views of the powers conferred upon him by sec- 
‘tion 84 of the Registration Act, and that he had no power to 
take the evidence tendered, or to decide upon the execution of 
the deed. He contends that the power of the Judge is express- 
ly confined by the Act to a review of the proceedings before the 
Sub-Registrar and Registrar, inasmuch as he can only order 
registration, if he finds that “the requirements of the law for 
“the time being in force have been complied with on the part of 
“ the petitioner.” He supports this view further, by pointing out 
that the Judge, under section 84, has no power to summon wit- 
nesses; that the Act contemplates that all necessary parties may 
‘be got together and the case be ready for hearing in two days, 
‘which would be impossible if witnesses were to be summoned ; 
that no appealis provided for, and that, in some cases, the High 
Court has to hear the application, which could never have been 
intended, if witnesses were to be summoned. He also pointed 
out that the form of application in the schedule showed that the 
application to the Judge was only by way of appeal against the 
former proceedings. The purchaser, on the other hand, contends 
that the Judge was bound to hear this application in all respects as 
a regular suit; that this was the mode pointed out for him to es- 
tablish the right to register; that it was, in fact, the only mode 
in which he could do so; that it had been held by Kemp and 
E. Jackson, JJ., in Tulsi Sahoo v. Mahadeo Das (1), that a 
regular suit to enforce registration would not lie, and that the 
power to summon witnesses was given by section 40, The pur 
chaser further contended that, under the provisions of section 36, 
clause 4, the Sub-Registrar was bound, on the refusal of the 
alleged executant to admit the execution, to take evidence, and 
to register the document, on being satisfied of the execution. 

To clear this very difficult case as much as possible, I will say 
‘at once that I dissent entirely from the last contention. I think 


(1) 2B. L Rẹ, A. C, 105. 


16 Mar., 16. 
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1869 itis quite clear that the right view has been taken by the Sub- 
aoe Registrar and Judge of the duty of the Registering Officer when 
raz Petition the alleged executant refuses to acknowledge the execution. I 
OF SANKAR : š š S 

Dozay, think it was clearly not intended that any enquiry into the fact 
of execution should take place before the Registering Officer, 
except in the very rare case when the executant was dead, and 

no one representing him appeared to admit the execution. 
I also agree with Kemp and E. Jackson, JJ., that no regular 
suit will lie directly to enforce registration, that is to say, no suit, 
such as was provided for by section 15 (1) of Act XVI of 1864, 
the result of which would be that the purchaser, if successful 
would obtain an order directing the Registering Officer to register. 
I think the omission of that section in the Act of 1866 shows 
that that special form of suit does not now lie; and I agree with 
the Chief Justice in Sheikh Rahmatulla v. Sheikh Sariutulla 
Kagchi(2) that, unless a special power were given for the 
purpose, the Civil Court could not direct the Registering Officer 
to register a document which he had refused to register. I also 
agree that no suit would lie for specific performance of the 

contract itself, which is contained in the written document. In 
that suit, the document must be given in evidence, and effect 

must be given to it, which would be in direct violation of 

section 49 (3). 

But I do not agree that for that reason, the only remedy 

which the purchaser has in the Civil Court, is that provided 

for in section 84, Whatever may be the true construction of 

that section, I have no doubt whatever that, altogether apart 

from, and independently of, the Registration Act, the purchaser, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


(1) Act XVI of 1864, s. 15.—“ If a 
District Registrar or Deputy Registrar 
shall refuse to register qn instrument 
falling within the provisions of section 13, 
it shall be lawful for any person interest- 
ed to institute a regular suit, in order to 
establish his right to have such instru- 
ment registered, and the instrument shall 
be admugsible in evidence for the pur- 
poses of such suit. The District Regis- 
trar or Deputy Registrar who refused to 
register such instrament shall not be 
made a party to any such suit, but the 
Court may, 1f it shall think proper, order 
such District Registrar or Deputy’ Regis- 

e 


trar to register the instrument, and he 
shall be bound to comply with the 
order.” 

(2) 1 B L R., F. B., 58, 77. 

(8) Act XX of 1866, s. 49,—~ No in- 
strument required by section 17 to be 
registered shall be received in evidence 
in any civil proceeding in any Court, or 
shall be acted on by any public servant 
as defined in the Indian Penal Oode, or 
shall affect any property comprised there- 
in, unless it shall have been registered in 
accordance with the provisions of this 
Act” 
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where the executant refuses to appear and admit execution, has 1889 
the same remedy which a party has in all other cases of a Dume s 
refusal by a person with whom he has contracted to do that™™™ Permon 
which he has undertaken to do. In Prabhuram Hazrah v. Dosar. 
T. M. Robinson (1), Mr. Justice L. S. Jackson and myself ex- 
pressed an opinion that, in every contract of sale, there was 
implied a contract that the seller would do everything which 
was necessary on his part to complete the title of the buyer; and 
therefore, that, when the sale was effected by a written instru- 
ment which required registration, there was an implied contract 
that the seller would appear before the Registering Officer and 
admit registration. To that opinion I fully adhere, and this is 
a contract which the Civil Court may, in my opinion, order to be 
specifically performed. The powers of the Civil Court to compel 
specific performance are not always, perhaps, quite as complete 
as could be wished; but in this particular case, I think the 
powers contained in section 192 (2) of the Code of Civil Proce- 
dure, if vigorously used, might be made sufficient to ensure the 
attendance of the executant before the Registering Officer, and 
his admission of the execution.” The form of the suit would be 
for damages, and it would be easy to fix such damages, as would, 
in the majority of cases, compel the admission of execution, or 
fully compensate the purchaser. This is a suit based on general 
principles, the right to bring which is not affected by the Regis- 
tration Actin any way whatever. This is the suit to which, I 
anderstand Mr. Justice Bayley and Mr. Justice Macpherson to 
refer, in the case already quoted, Sheikh Rahmatulla v. Sheikh 
Sariutulla_Kagchi (3); and I understand that Mr. Justice Norman 
has maintained a suit of precisely this kind on the Original Side. In 
support of this suit, it would not bo necessary to give the docu- 
ment in evidence. All that would be necessary, would be to prove 
that the document was in existence, and that the consideration- 
money had been paid. It waa, indeed, urged, that this remedy 
would be ineffectual, because such a suit could not be brought to 
(1) 3B. L. R., App., 49. the specific performance of the contract 
(2) Act VIII of 1859, s. 192.—“ When within a time to be fixed by the Court, 
the suit is for damages for breach of con- andin such case shall award an amount 
tract, if it appear that the defendantis able of damages to be paid as an alternative 


to perform the contract, the Court, with if the contract is not performed.” 
the consent of the plaintiff, may decree (8) 1 B. L. R, F. B, 58, 77. 
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a final termination within the period of eight months from the 
date of execution, after which period the document could not 
But sections 22 (1) and 77 (2), which relate to 
the time of registration, seem to’me (probably because the Legis- 
lature foresaw that there might be difficulties thrown in the 
way of registration) to have carefully avoided laying down any 
limit as to the period within which documents may be accepted 
for registration. They are not to be accepted for registration, 
unless presented within the proper period. But I think this 
distinction between presentation and acceptance was expressly 
made for the purpose of keeping open the right to registration, 
whilst the contest between the buyer and seller was going on. 
This, I think, removes the chief difficulty in the construction 
of section 84. Had it been the case that no other remedy was 


-open to the purchaser, except the successive applications to 


the Sub-Registrar, Registrar, and Judge, I should have felt com- 
pelled, even at the risk of doing some violence to the language 
of the Legislature, to hold with Mr. Justice Kemp that, under 
that section, the Judge has power to take evidence of the fact 
of execution, because it would ‘be impossible to conceive that 
the Legislature meant to put it into the power of the seller 
absolutely to prevent the completion of the sale (see section 49) 
after he had signed a contract for that purpose. But with the 
view that I, in common with other Judges, hold of the right of 
the purchaser.to sue the seller in the Civil Court, and of his 
power to secure either his concurrence in registration, or a full 
compensation in damages, I feel at liberty to put upon that 
section its natural construction; and I must say that, s0 con- 
struing it, I cannot come to any other conclusion than that the 
proceeding which it provides for was intended as a summary 


(1) Act XX of 1866, 8. 22.—“‘ Subject 
to the provisions contained in section 24, 
no instrument of the kinds mentioned in 
section 17, clauses 1, 2, 3, and 4 shall be 
accepted for registration, unless presented 
for that purpose to the proper officer 
within four months from the date of its 
execution ; provided that where there are 
several persons executing it at different 
times, the instrument may be presented 


for registration and re-registration within 
four months from the date of each execu~ 
tion.” 

. (2) Act XX of 1866, 8. 77.~“ On re 
ceiving for deposit a sealed cover,.... 
the Registrar shall note in the register 
and on the sealed cover the year, month, 
day, and hour of such presentation and 
receipt, together with the name of the 
depositor.” ` 
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mode of reviewing the decision of the Registering Officers. It 1809 
is by the Act itself called an appeal. The only judgment which |i Tnx 

s : à zs MATTER OF 
the Judge can give is that “ the requirements of the law have T= Perrrox 


e been complied with by the parties seeking registration;” and if Deut, 
he is satisfied of that, then it is still discretionary with the 
Judge whether or no he will direct registration. If it had boen 
intended that the Judge should enquire into the fact of execu- 
tion, I think the clause would have run “ if the execution shall 
“be proved, and if the requirements of the law, &c;” and I 
do not think any discretion would have been given to the Judge 
to withhold his order for registration when these facts were 
established. 

Moreover, if the proceeding under section 84 be only an 
appeal, I can understand why that simple and cheaper pro- 
ceeding was substituted for the regular suit provided for in ` 
section 15 of the Act of 1864. Whereas, if it was intended 

zx that there should be, under section 84, a judicial determination 

of the fact of execution, I think that the regular suit would 
have been retained. To the proper trial of such a suit, I think 
all the provisions of the Code of Civil Procedure in their 
fullest application would be necessary, and I do not think the 

Legislature would have deprived the parties of all right of 

appeal. What would really be tried by the District Court, 

under section 84, if that section is read in its wider sense, 
would be nothing less than the title to the immoveable property 
comprised in the instrument. 

Since writing the above judgment, I have seen a decision of 
Mr. Justice Phear, in Brijonath Pyne v. Armala Dasi (1), from 
which I find that he has put on section 84 a construction some- , 
what different from mine, though I am not sure that he would 
go to the extent of saying that witnesses can be examined on 
the fact of execution. I need not say; however, that, upon read- 
ing Mr. Justice Phear’s decision, I have carefully reconsidered 
the construction of the Act, but without being able to change 
my opinion; I find that the learned Judge did not originally 
entertain the same opinion as he does now, and from what I know 
of the opinions of other Judges, I think the question must again 


(1) 3B. LR, O. O., 60. z 
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{869 arise. I regret, therefore, that I am-unable to concur with the 
„Da, opinion of Mr. Justice Kemp. In my opinion, this rule ought 
rae Permios to be discharged. 
or SankaR A ; ‘ $ 
Dosar. The opinion of Kemp, J., as that of the Senior Judge, prevailed, . 
and Abhay Charan Mahapatter appealed under section 15 of the 


Letters Patent. 
Baboo Mahendranath Mitter for appellant. 


Baboo Ramanath Bose for respondent. 
The following judgments were delivered: _ 


Peacock, C.J.—It appears to me that the decision of Mr. 
« Justice Kemp is the right one, and that the Judge has declined 
jurisdiction in a case in which he ought to have exercised it. 

Section 36 of Act XX of 1866 enacts, that “no document 
“ shall be registered, unless the persons executing such document, 
“ or their representatives, assigns, or agents authorised as aforesaid 
“ shall appear before the Registering Officer. He shall, thereupon, 
** enquire whether or not such document was executed by the 
“ persons by whom it purports to have been executed, and in 
“case of any person appearing as a representative, assign, or e 
“agent, satisfy himself of the right of such person so to appear. 
“Tf all the persons executing the documeut appear person- 
‘ally before the Registering Officer, and are personally known 
“to him, or if he be otherwise satisfied that they are the persons 
“they represent themselves to be, and if they all admit the exe- 
“ cution of the document, the Registering Officer shall register 
« the document as directed in section 68.” 

An allusion is made by Mr. Justice Phear in the case of 
Brijonath Pyne v. Armala’ Dasi (1) to a case in which I 
made use of the following words:—“ The defendant did not 
“deny the execution, but he merely denied that the deed 
“was intended to operate as a bill of sale. If the defend- 
“ant admitted, as I understand he did, the execution of the 
“deed, the Registrar ought to have registered the document, 


(1) 3B. L. B, 0. CG, 60. 
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“ and left the parties to contest their rights in a Civil Cotirt” (1). 
It appears to me that that opinion is correct. Section 36 
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directs that, if the parties admit the execution of a document, it tae Perrrion 


is to be registered. The Registering Officer is not to refuse to 
register a document, because one of the parties refuses to admit 
that he intended it to operate in a particular manner. The 
Registrar has nothing to do with the construction of a document, 
but merely to inquire whether it was executed. When the docu- 
ment is registered, if any question arise as to how it was intended 
to operate, it will be for a Court of Justice to determine that 
question. But if the Registrar refuse to register it, it cannot be 
given in evidence. Another case which arises under section 36 
is, where a person appears by a representative, assign, or agent, 
and such representative, assign, or agent admits the execution, 
the Registering Officer is required to register the document; and 
a third case is where the person who executed the document is 
dead, and his representative, assign, or agent fail to appear before 
the Registering Officer, or refuse to admit the fact of execution, in 
which case the Registering Officer may register the document, if 
he is, nevertheless, satisfied of the fact of its execution. 

The section is silent as to what the Registering Officer ought 
to do, if the parties themselves appear before him, and do 
not admit the execution of the document. Mr. Justice Kemp 
says :—“ If a person executing a document shall (as in this 
«c instance) refuse to admit the fact of execution, but the 
« Registering Officer shall, nevertheless, be satisfied of the 
“fact of execution, the. Registrar shall register the document.” 
Mr. Justice Kemp, I think, is not quite correct as to the direc- 
tion of the Act in that respect. The direction of the Act is 
where the representatives, assigns, or agents of the person who 
executed the document appear and admit its execution, or where 
the person who executed it is dead, and the representatives, assigns, 
or agents of such person fail to appear, or appearing do not admit 
its execution, in these cases the Registering Officer is to enquire 
as to the execution, and register the document if he is satisfied 
of the fact of execution. It is, however, wholly immaterial 
for the present purpose to decide whether, when a person alleged 

(1) 3 B. L. R, F. B., 85. 
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to have’ executed himself appears and does not admit or denies 


Inta the execution, the Registering Officer is authorized to call 


MATTER OF 


tHE Permios witnesses and try whether the document was executed or not. 
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Doray. 


Section 83 enacts, that “ an appeal shall lie” (and itis important 
to remark that the word “ appeal” is used in this section) “ against 
“an order of a Sub-Registrar refusing to admit a document 
‘to registration (whether the registration of such document 
“ig compulsory or optional) to the Registrar to whom such 
 Sub-Registrar is subordinate, if presented to such Registrar 
“ within 30 days from the date of the order, and the Regis- 
“trar may reverse or alter such order.” Section 82 enacts, 
that “every Registering Officer who shall refuse to register 
“ a document, except one which he has a discretion to refuse 
*to accept for registration, or except one which he has refused 
“to register solely because the property to which it relates 
* ig not situate within his district or sub-district, shall make an 
“ order of refusal, and record his reasons for such order in his book 
“No. 2, and endorse the words “registration refused” on the 
* document; and on application made by any person executing or 
“ claiming under the document, and on his furnishing a stamped 
‘paper of the value of eight annas, shall, without unnecessary 
* delay, givehim a copy of the reasons so recorded. No Registering 
s Officer shall accept for registration a document so endorsed, un- 
“less and until an appeal shall have been presented under the pro- 
* visions herein contained and decided in favor of the appellant.” 
Such, then, are the provisions as regards an appeal. In addition 
to the appeal, comes section 84, which enacts:—If a Registrar 
* or Registrar-General shall, under section 82, make an order of 
« refusal to register any documentreferred to in section 29, or if a 
‘refusal to register shall have been made under section 15 of Act 
s XVI of 1864, or if he shall, under section 83, on appeal, make an 
“order of refusal to direct the registration of such document, it 
“shall be lawful for any person claiming thereunder, his repre- 
“sentative, assign, or agent authorized as aforesaid, within 
“30 days after the making of such order of refusal, to apply by 
“ petition to the District Court, in order to establish his right 
“to have such document registered.” It then states what 
the petition shall contain, and directs the Court to fix a day 
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for the hearing of the “petition,” not for the hearing of the 1869 
“appeal.” The form of the petition is given in the schedule to | Ieme a 


the Act. It is directed to the Judge of the District Court, TEE Fenton 
and is-stated to be the petition of the particular individual Domy. 
who applies. It states that an instrument was executed; and 

then in clause 4, that “ on a certain day the petitioner presented 

“the said instrument forregistration underthe Act in the office of 

‘the Sib-Registrar, ‘and on such presentation,’ the party said to 

* have executed it appeared personally before the Sub-Registrar, 

“and admitted the execution of the said instrument (or 

“and falsely denied the execution of the said instrument).” 

In the present case, the petition would be that the person 

falsely denied the execution of the deed, the petitioner alleging 

that he did execute it. There are some other allegations in the 

form of petition, given in the schedule, and it concludes by pray- 

ing that “ your Honor” (that is, the Judge) “ will order the said 
Sub-Registrar to register the same instrument.” 

By section 84, as I have already shown, the Court is to fix a 
day for the hearing of the petition. Now, when the Legislature 
directs a day to be fixed for the hearing of the petition, it 
impliedly directs that the Judge shall hear the petition, and also 
that he shall determine it. How is the Judge to determine 
upon a petition in which it is stated that the conveying party 
has falsely denied the execution of the instrument, unless he 
tries whether the instrument was really executed or not? The 
petition is not merely that the conveying party denied the 
execution, but that he falsely denied thaf he had executed it. The 
Judge must then try the question, whether the denial was false 
or not, which involves the question whether the document was 
really executed or not. 

Section 84 goes on :—‘ On the day so fixed as aforesaid, the 
* Court may, if it shall think proper, and if the requirements of 
“ the law for the time being in force have been complied with on 
‘the part of the petitioner so as to entitle the document to regis- 
“ tration, order such Registrar or Registrar-General to register the 
«c document or to direct its registration in the proper manner, and 
“ he shall thereupon obey such order, and shall, so far as may be 
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1869 practicable, follow the procedure prescribed in sections 66, 67, 
Incas “and 68.” Now how can the Judge say whether he thinks 
MATTER OF . : 
rae Perron proper to order the document to be registered of which the convey- 
ANE A 


aes 3 ing party has denied the execution, and when the petitioner alleges 
that that is a false denial, unless be tries the question whether 
the couveying party did execute or not. If he is to try that ques- 
tion, there is only one mode of trying it. It appears to me to 
be clear that, whether the Sub-Registrar or Registrar-General 
has power to examine witnesses or not as to the fact of execution, 
the petition to the Judge is not an appeal to him from the deci- 
sion of the Sub-Registrar or Registrar-General, but is a mode of 
bringing the question before the Judge as a Court of original 
‘jurisdiction, in order to determine whether an order ought to be 
made for the registration of the document. 

It is urged that the petition is an appeal to the Judge; and in 
corroboration of that position, the last clause of section 84 is 
quoted. It runs thus:—“ Provided that, when the officer 
“ presiding over the District Court shall himself as Registering 
“ Officer have made any order appealed against under this section, 
e the petition shall within 60 days after the making of such order 
** be presented to the High Court, and the provisions contained 
“in the former part of this section shall, mutatis mutandis, 
“ apply to such petition and the order (if any) thereon.” It 
appears to me that the words “appealed against” mean the 
order which is objected to, and are not used strictly in the sense 
of an appeal from the Judge to himself. The petition is 
desoribed in section 84, not as a petition of appeal, but as a petition 
to establish his right to have the document registered. More- 
over, the petition does not pray that the J udge will reverse the 
order of the Sub-Registrar, but that he will order the Sub-Regie- 
trar to register the instrument. The Sub-Registrar or Registrar- 
General could not make an order on himself to register. He 
may refuse to register, and the Judge may order him to register. 
If an officer refuse to do an act which he is bound to do, and 
another officer has power to order him to do it, the application 
for such an order is not an appeal from the officer who refuses, 
but an original application for an order upon him todo it. But 
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83 
even if the petition to the Judge is an appeal, there is nothing 1869 
to show that he cannot examine witnesses and try the issue Ñe Tua 
upon which his decision is to depend. mar Perrriox 
e . ° OF SANKAR 
Looking, then, to the whole of this Act, it appears tome | Dosar. 


that the Judge has power to examine witnesses, and to determine 
whether there has been a false denial of the execution of the 
document. : 

Mr. Justice Markby says :—‘‘ Moreover, if the proceeding 
“under section 84 be only an appeal, I can understand why that 
“ simple and cheaper proceeding was substituted for the regular 
“ suit provided for in section 15 of the Act of 1864. Whereas, 
“if it was intended that there should be, under section 84, a 
“judicial determination of the fact of execution, I think that 
“the regular suit would have been retained.” It seems to 
me that the regular suit was got rid of, and the simple form 
of a petition substituted, in order to get rid of a further 
appeal from the Judge to the High Court. If a regular suit 
in a Civil Court were to be necessary for the purposes of estab- 
lishing the right to have a document registered, a regular 
appeal would lie from the decision of the Judge in that suit to 
the High Court; but the object being that the Judge should 
merely decide whether the document should be put on the regis- 
try or not, and not to determine the rights of the parties, the 
section directs that the Court may, if it thinks proper, order the 
Registrar or Registrar-General to register the document, or to 
order its registration in the proper manner, and that the Regis- 
trar or Registrar-General shall obey such order. 

The Judge, then, if he decides that the execution of the 
document has been falsely denied, and that the document 
was in fact executed, may make an order that the document is 
to be registered, and the Registrar is bound to obey that order. 

The mere registration of a document does not affect the title 
of the parties. It is still only a document which has been regis- 
tered; and ifthe party wishes to enforce the document by suit, 
the mere fact of registration does not preclude the Civil Court 
from trying whether the document was executed or not. But 
if a regular suit were necessary to enforce registration, it would 
be sabject to all the rules applicable to appeals in such suits, 
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1869 and then another regular suit with further appeals might become 
a THE „ necessary to enforce performance of the document, 
TEE Petition It appears tome that Mr. Justice Kemp was right so far as 


oF SANKAR 

Dosar, he would reverse the order of the Judge refusing to accept 
jurisdiction, and direct the Judge to proceed to try the petition. 
I think, however, that the Judge has no power to remand the 
case to the Sub-Registrar for the purpose of examining witnesses. 
The determination of the petition was in my opinion a matter 
of original jurisdiction in the Judge, and he ought not to remand 
the case to the Sub-Registrar for trial. Subject to that modifica- 
tion of the order proposed to be passed by Mr. Justice Kemp, 
I would affirm his decision. Considering that the Judges of the 
Division Bench differed in opinion, and that this Bench is 
not quite unanimous, we think that there should be no costs 
on either side. 


Jackson, J.—I am of the same opinion. It appears to 
me that the confusion that has arisen in this matter, resulta 
mainly from the use, I may say the unfortunate use, of the 
words “order appealed against” contained in the last clause of 
section 84 of the Registration Act; and it is, I suppose, with 
reference to that expression, that Mr. Justice Markby observes 
in his judgment that the petition is by the Act itself called an 
appeal. Now the Act itself does not speak precisely of the peti- 
tion as an appeal, although it does in that section refer to the 
order which is to be questioned as an order “appealed against ;” 
and I entirely concur with the Chief Justice, where he says that 
the words “appealed against” used in that section only mean 
“complained of” or “objected to.” In point of fact, not only 
does that section not speak of the petition as an appeal, but the 
whole tenor of the section, as well as the form of petition, ap- 
pears to me entirely to contravene the notion of the petition 
being in the nature of an appeal. The matter which it is pro- 
posed that the Judge should try in that petition, contains, 
amongst other things, a subject of which the Sub-Registrar 
could not take cognizance, namely, the false denial of the vendor 
that he executed the deed. The petition also is one which re- 
quires to be verified, that is to say, that the petitioner has to 
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make affirmation to the truth of the facts which he alleges in the __1809 
same manner as the Code of Civil Procedure presciibes for eae 
verification of a plaint, a procedure which would not be applica- Tae Psrrrion 


or SANKAR 
- ble to the case if it were an appeal from the order of the Regis- Dosar, 
tering Officer. 

Mr. Justice Markby also observes :—‘ The only judgment which 
“the Judge can give is that the requirements of the law have 
“been complied with by the parties seeking registration ; and if 
“he is satisfied of that, then it is still discretionary with the 
“Judge whether or no he will direct registration.” I do not 
understand in that way the words of the last clause but one of 
the section. The words are :—* On the day so fixed as aforesaid, 
“the Court may, if it think proper, and if the requirements of 
“the law for the time being in force have been complied with on 
“the part of the petitioner, so as to entitle the document to 
“registration, order such Registrar or Registrar-General to 
‘register the document, or to direct the registration in the pro- 
‘per manner,” and so on. Now the matter which the Court 
has to determine upon that petition is the right of the petitioner 
to have the document registered. Then the words “if it shall 
think proper” I understand to mean, if the right of the petitioner 
shall be established to the satisfaction of the Court; and then 
the words which follow relating to the requirements of the law, 
I understand to be a limitation upon the authority of the Court, 
that is to say, whatever the rights of the petitioner may be, the 
Court is not to make the order, unless the requirements of the 
registration law have been complied with. That is all that I 
think it necessary to add to the judgment delivered by the Chief 
Justice. In other respects I entirely concur in that judgment, 
I only wish further to observe that the same reasons which 
lead me to the conclusion that the petition referred to in sec- 
tion 84 is a petition of original jurisdiction, and not an appeal, 
compel me also to assent to the modification which the Chief 
Justice proposes to make to the decision of Mr. Justice Kemp. 


MACPHERSON, J.—In this case the tendency of my opinion 
has been in favor of the view which has been taken by 
Mr. Justice Markby; and I may say that the only thing which 
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1889 has very substantially shaken my opinion, is the schedule 
IxtHe to the Act, which schedule gives a form of the petition 
. Tax Permios which is to be presented under section 84 to the Judge. 
Donar, It is impossible to deny that the words made use of in that 
form do lead to the conclusion that it was intended that evidence 
“should be taken by the Judge. As, however, the majority of 
the Court would affirm the judgment of Mr. Justice Kemp, it 
is unnecessary for me to say more than that I still entertain 

= doubts on the subject, i 


Before Sir Barnes Peacoch, Kt, Chief Justice, Mr. Justice L. S. Jackson, 
and Mr. Justice Macpherson. 


1869 SHAHAZADI HAJRA BEGUM (Praintrrr) v. KHAJA HOSSEIN ALI 
Dec, 9. KHAN AND AnotHER (Darexpants.)* 
Mahomedan Law—Morigage—Endowment— Arguments on Appeal under 
8. 15, Letters Patent—Practice. 





The fact that a mortgage is in existence over property, at the time when it is geb 
apart as au endowment, does not invalidate the endowment under Mahomedan law. 
It is an endowment subject to a mortgage. If after a mortgage, the mortgagor 
endows the land and dies leaving sufficient assets, his heirs are bound to apply those 
assets to the redemption of the mortgage, so that the endowment may take effect 
freed from the mortgage by the application of other assets of the endower. But 
if necessary the mortgagee may enforce the mortgage by sale of the land, and the 
endowment will be rendered void as against the purchaser under the mortgagee, but 
not as against the heirs of the endower; as against the latter the surplus sale pro~- 
ceeds will be subject to the endowment. 

On appeal under section 15 of the Letters Patent, no other points may be argued 
than those which were argued before the Division Bench. 


THis was a suit brought in the Court of the Subordinate 
Judge of East Burdwan, to recover, by right of inheritance, 
a share in the surplus proceeds of a sale for arrears of revenue 
held in deposit in the collectorate, laid at rupees 13,243. The 
plaintiff stated that her father, the late Khaja Ali Hossein, died 
on 8th Chaitra 1268 (1860) leaving her, Hossein Ali and others, 
his heirs; that she was entitled, by Mahomedan law, to an 8-anna 
share of the property left by her father; that Sarwar Hossein 

* Appeal, No. 8 of 1869, under section 15 of the Letters Patent of the 28th of 
December 1865, against the decision of a Division Bench, dated 9th September 


1869, in Regular Appeal No. 60 of 1869, the Judges of the said Division Bench 
being divided in opinion. 
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Khan and another, the alleged guardians of the said Hossein Ali, 
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1869 


minor, filed a petition under Act XL of 1858, stating that, on, BuAirAzADI 


27th December 1859 (4th Aswin 1267), the plaintiff's father set 


gra Dravat 
ue 


aside his patni talook, Lot Belsar, and other property ia the Hossnin Aut 


district, as an endowment for religious and charitable purposes, 
and appointed Hossein Ali, minor, matwali (1) thereof; that 
plaintiff intervened; that they obtained a certificate, under 
Act XL of 1858, on 30th December 1863, and entered into pos- 
session of the talook, made collections, and misappropriated the 
profits, &c. ; that before the date of the endowment alleged by the 
defendants, the plaintiffs father, on the 19th December 1855, 
pledged to her the patni talook, Lot Belsar, by way of an usufruc- 
tuary mortgage, forakistbandi debt; that for the recovery of that 
money she brought a suit in the civil Court of the district, and 
obtained a decree, which she sold; that the purchaser sued out 
execution and attached the talook; that the defendants there- 
upon filed a claim on the ground of their alleged endowment, 
which was disallowed upon a trial, and a sale was ordered to be 
proceeded with; thatthe defendants failed to pay the arrears of 
rent due to the zemindar, and, in consequence, the lot was sold, on 
ist Jaishta 1275, for rupees 42,500; that out of that sum the rent 
was paid, and the surplus held in deposit; that out of that money 
the purchaser, decree-holder, has realized the usufructuary mort 
gage money, rupees 12,780; that the remaining sum of rupees 
26,486 was still in the collectorate under deposit, 6f which half 
was claimed by the plaintiff. 

The principal defendant, Hossein Ali Khan, stated that his 
paternal grandfather, Khaja Ali Hossein, deceased, on the 
13th Paush 1266 and 4th Aswin 1267 (27th December 1859) 
executed and delivered a towliatnama, ‘appointing Khaja Sarwar 
Hossein Khan and others his guardians, and appropriating the 
property to certain religious uses, and appointing him matwali ; 
that a certificate under Act XL of 1858 had been granted, 
under the towliatnama, by order of a former Judge, which 
order had been confirmed by the High Court. He denied that 
the property had been pledged by usufructuary mortgage, as 
asserted by the plaintiff. He further stated that, in a previous suit, 


(1) A person appointed to the care and management of a religions building and 
endowment. 
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1869 the Lot Belsar had been found to be an endowment, and that 

puanazavr finding bad been upheld by the High Court on the 27th of 
a January 1867. 
Hosssw Au For the defendants, it was contended, that by the auction sale 
for arrears of revenue subsequent to the endowment, the charac- r 
ter of. the propérty, as an endowment, could not be altered, nor 
could the proceeds of the sale be divided among the heirs of 
the endower, according to Mahomedan law. 

For the plaintiff, it was contended, that as her father had pre- 
viously pledged to her the said talook, Belsar, by a usufructuary 
mortgage, he had no power to endow the property before the 
redemption of the mortgage, and if he did so endow it, it would 
beinvalid; that the defendants, who were in possession of the 
mehal and enjoyed considerable profits, yet had lost the property 
by not paying the money due to the plaintiff and the arrears due 
to the zemindar, and that the surplus sale proceeds of the property 
wore divisible amongst the heirs, according to Mahomedan law. 

The Subordinate Judge was of opinion (inter alia) that, “ as 
“before the endowment in question the property had been un- 
“der mortgage, the endowment (literally gift) of such property 
“not freed from encumbrances was by no means valid in 
“‘Mahomedan Jaw”—Fatwa Allumgiri, page 458. He consi- 
dered the terms of the towliatnama(1) and said: ‘“ The gift of 
“the property sold by auction was an indistinct one, inas- 
“much as it recites that the heirs of the donor will be sup- 
* ported, and also acta of charity performed, from the property 
“left by the donor. Therefore, upon a consideration of all the 
terms of the towliatnama, I hold the donor, reserving a por- 
“tion of his rights and interests in the property covered by 
“this document, has inserted in it the terms of a conditional 
“ gift, Consequently, sich an invalid and indistinct gift cannot 
“ stand good in Mahomedan law. A gift can never be valid, 
“under Mahomedan or Hindu law, unless the donor entirely re- 
*linquishes his right and interest in the property subject to the 
“ oift.—Macnaghten’s Mahomedan Law, Chapter V, paragraphs 
“6,7,8. That since under a civil Court’s final decree the 
* mortgagee had, without objection, been paid, from the surplus 

(1) The terms of the Towliatnama are stated in the judgment of Marxsy, J., 
seo post, 
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“proceeds of the property sold by auction, the mortgage 1869 

“transaction could no longer be questioned. It had not ,Smamazanr | 

“been shown that the proceeds of the property sold by |”. 
e “auction were applied to meet expenses agreeably to the Hossnix Ati 

“towliatnama; if it is merely recited in a deed that any 

“ property is endowed, or willbe applied to purposes of public 

“ benefit, it will be held good and valid by the Court, but the 

“ bond fide application. of the profits of such property must be 

“shown.” He relied on Muddun Lal vw. Sreemutty Komul 

Bebee (1) and Mahomed Noor Buksh v. Budun Chand Bebee (2), 

and gave a decree for the plaintiff. 

The defendants appealed to the High Court. 


Mr. Paul for appellants. 
- The Advocate- General for respondent. 


Kemp, J. (after briefly stating how the case arose, and the 
proceedings prior to the appeal, continued):—The existence 
of the mortgage at the time of the endowment, though disputed 
in the Court below, is admitted before us by the counsel for 
the appellant. The contention on both sides is with reference 
to one point, and this, too, was the main point upon which 
the decision of the lower Court turned, namely whether the 
subsistence of a mortgage at the time the endowment was made 
renders such an endowment wholly invalid under the Mahomedan - 
law, or not. 

It appears that Khaja Ali Hossein, the father of the plaintiff, 
executed a kistbandi, or instalment bond, in favor of his daugh- 
ter, Hajra Begum, to secure the payment to her of rupees 
10,250, the debt being due to her in respect of the dower of 
her mother. By way of further security, and in order to in- 
sure the payment of the said amount, the landed property, the 
surplus sale proceeds of which form the subject of this suit, was 
charged with the payment of the debt, by way of simple mortgage. 
Hajra Begum, plaintiff in the suit before us, instituted a suit 
for the recovery of the instalments which fell due in the years 
1859, 1860, and 1861, and she obtained a decree on the 8th 


(1) 8 W. R 42. (2) 8. D. A., 1852, 885, 
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1869 April 1863, which was affirmed, on appeal, by the High Court 
pomAuazavt on the 4th of March 1864. On the 28th July 1863, Hajra 
Keg, Begum gota decree in another suit for the instalment which 
Hosgais Arz fell due in 1862. Both these decrees were simply decrees for 
the payment of a certain sum of money out of the estate of 
Khaja Ali Hossein, deceased. Neither of the decrees contained 
any declaration, that the land was subject to a charge for the 
payment of the instalments, or that the land was to be sold in 
satisfaction of the decrees. The estate pledged by way of 
simple mortage was never in the possession of the mortgagee. 
The plaintiffs father, who made this endowment, remained in 
possession as trustee for the matwali appointed under the towliat- 
nama, or deed of endowment; the said matwali being the grand- 

son of the endower, and,.at that time, a minor. i 
On the question of the validity of the endowment, the 
authority upon which the Subordinate Judge has based his judg- 
ment, is to be found at page 458 of the Fatwa Alumgiri. The 
passage has been translated for us, and runs thus: “If a man 
“ mortgages land, and then makes an endowment of it previous 
* to redemption of the mortgage, the endowment shall be binding, 
“and this shall not cancel the mortgage. If the land, after 
“ remaining some years” (not two years as translated by Baillie, 
page 555 of his Digest), “in the hands of the mortgagee, 
“the mortgage be redeemed; it shall revert to the purpose 
“to which it was appropriated. Should he, previous to the 
“redemption, die, aud leave sufficient assets with which to 
“ redeem the land, the redemption shall be effected, and the 
* endowment shall be rendered effectual; but should he not 
“ leave sufficient assets, the land will be sold, and the endowment 
“shall be rendered void.” Now, from this it appears to me 
clear, that the mere fact of the subsistence of a mortgage 
at the time the endowment is made does not render such 
endowment invalid. It has been objected to the validity of 
the appropriation, that, inasmuch as the property appro- 
priated was encumbered when the endowment was made, it 
is not possible to say over what portion of the endowed pro- 
perty the title of the party making the endowment, and that 
of the mortgagee, extended; and, therefore, the appropriation 
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being of an undefined part or portion of a thing, it is invalid. 
According to Abu Yousaff, such an appropriation is not unlaw- 
ful, though, according to Imam Mahomed, the other great disci- 
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i AJA 
ples of Hanifa, it is unlawful. I can find no authoritative Hossz Arr 


opinion of Hanifa on the subject; and “ when the two disciples, 
«Abu Yousaf and Imam Mahomed, differ from their master 
« Hanifa, the Mahomedan Judge is at liberty to adopt either of 
c the two decisions which may seem to him the more consonant to 


“reason. Fatwas, or law decisions, are given previously according. 


“to the doctrine of Hanifa, next, according to Abu Yousaff, 
“ next, according to Imam Mahomed.” (Harington’s Analysis 
Volume I, page 229). 

We have not been shown that the endower left no property 
or assets, from which the charge on the property endowed might 
not have been paid off. 

The mortgage, a simple mortgage, was not redeemed by the 
sale of the property endowed. That property was sold for 
arrears of rent, and the plaintiff obtained satisfaction of her lien 
from the proceeds of thatsale. There is asurplus which can be 
appropriated to the purposes, and to carry out the intentions, for 
which the endowment wasmade. But it was said in the course 
of the argument, that the endowment being now represented by 
the balance of the surplus sale proceeds, or by money which is 
consumed in using, and the appropriation being of a thing 
which does not admit of its use without’ a destruction of the 
subject, it is invalid under the Mahomedan law. There might, 
perhaps, have been some force in this argument at a time when 
to receive interest was, if not unknown, strictly prohibited to 
Mahomedans. But in these days, sucha prohibition is openly dis- 
regarded by Mahomedans in their every-day transactions, The 
sum remaining in deposit may be invested in Government secu- 
rities, and the interest appropriated to the purposes of the endow- 
ment. The principal will remain intact, and so far from being 
consumed in using,” will, by being used, produce an income, 
for the purposes for which it was the intention of the endower 
that his charity should be bestowed. There is, moreover, no 
reason why, on a suit properly framed by any party really inter- 
ested in keeping up the endowment, the Court should not 
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1869 direct the investment of the money in the aforesaid manner. 
pomamazat The present suit of the plaintiff is not brought with the object 
2 aa of carrying out, through the intervention of the Court, the 


Hoss sa original intentions of her father who made the endowment; but 
solely with the object of recoveriig, as his heiréss, her share of 
the surplus sale proceeds of the property appropriated. 

As to the endowment being uncertain and conditional, I do 
not find, on perusal of the towliatnama, that such is the case. 
The performance of certain ceremonies at the great Maho- 
medan festivals is provided for. The festivals are distinctly 
enumerated ; the poor, who are always with us, are to be relieved, 
and travellers looked after; the Government revenue, or in 
this case, the rent, is to be paid, and the residue is to be ex- 
pended in the maintenance of the relatives (who are also speci- 
fied) of the endower, that is, of his mother and grandmother. 
The sister of the endower is also to be maintained, and a 
small marriage-portion given to her. It will be seen that the 
poor are provided for, which is the primary object-of every wakf. 
Settlements in favor of relations, who are specially named, are 
made. Such an endowment is, in every respect, a lawful one 
under the Mahomedan law (see pages 555 and 556, Baillie’s 
Digest of the Mahomedan Law). Moreover, the plaintiff does 
not question the validity of the endowment on the ground of its 
uncertainty, but on the sole ground that it is invalid, inasmuch 
as, at the time it was made, a mortgage subsisted. 

With reference to the question, whether the proceeds of the 
endowed property were appropriated to the purposes of the 
endowment by the father of the plaintiff, this point was not argued 
by the Advocate-General, nor does it arise in this case, in which 
the plaintiff, as before observed, sues, not as a party interested 
in the endowment being kept up, but to recover a fixed sum as 
her share, in right of inheritance. 

I would reverse the decision of the Subordinate Judge, and 
dismiss the plaintiffs suit with costs. 


Marxsy, J.,—In this case, it appears that one Khaja Syud 
Hossein being possessed of a certain patni talook, called Lot 
Belsar, on the 29th December 1855, executed a deed, whereby, 
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\ after reciting that there was due to his daughter, Hajra Begum, 1869 
the sum of rupees 10,250 in respect of her mother’s marriage | Suanazanr 
JRA Beau 
portion, which remained unpaid, he mortgaged to his daughter, ete. 
- the said talook and its appurtenances, as a security for the said Hossemr Aut 
sum, covenanting not to transfer the property by sale, gift, i 
or mortgage, until the said sum should be paid, and declaring 
that if he did so, the same should be held null and void. 
The same Khaja Syud Hossein, on the 27th December 
1859, executed a document, whereby he professed to appropriate 
the property, which he had previously mortgaged to his daughter, 
for religious purposes. In this document, after referring to the 
duty which he felt it incumbent to perform—of making provision 
for the assistance of travellers, and the maintenance of the heirs 
of his late son, he states as follows:—‘ Consequently, for the 
“ sake of the maintenance of Khaja Hossein Ali, I do hereby 
“appoint him (who is my grandson) as a matwali of the afore- 
“ said asthana or sepulchre, under the following conditions :—that 
“ the said Hossein Ali shall neither be competent to transfer the 
“ aforesaid property under a sale, gift, or mortgage, nor to trans- 
“fer the wakf property in any other way. Heis thereby autho- 
« rized to take care and to assist the travellers and the poor. He 
“is to attend the fatihas of shubeberat, the mohurrum, and the eeds 
“ond to allow such expenses as are for solemnizing the above 
“festivals, He is to appropriate such amounts as would remain in 
“ hand, after the payment of sudder jumma, from the net proceeds 
* of talook, Lot Belsar, and from the produce of the gardens, for 
- his personal expenses, as well as for his family, i. e., his grand- 
* father and mother.” When the latter deed was executed, all, 
or nearly all the debt of Khaja Syud Hossein to his daughter 
was still due, and, in the year 1863, she obtained a decree for the 
balance then due, amounting, with interest, to rupees 12,780-1-3. 
This decree she sold, and while the person who bought the 
decree was about to execute it, the zemindar sold the patni 
talook for arrears of rent for rupees 42,500. After the rent 
was paid, the decree-holder applied for, and obtained, the amount 
of his decree, and the daughter then brought this suit, claiming 
half the balance which remained in the collectorate as her own, 
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1869 by right of inheritance, alleging the a by her father 
nrg in 1859 to be invalid. 
Kisa The appropriation has been held by the Subordinate Judge to 
Hossen 4 “arı be invalid, first, because, at the date of it the property was not > 
free from encumbrances. For this, he refers to a text of Maho- 
medan law in the Fatwa Alumgiri, page 458. Secondly, he 
holds that the gift was an indistinct one, “ inasmuch as it recites 
that the heirs of the donor will be supported, and, also, acts of 
charity performed, from the property left by the donor.” From 
this and what follows, I gather that the Subordinate Judge 
. looks upon a reservation by the donor in favor òf his heirs in the 
same light as a reservation in favor of himself, and considers 
that the gift is invalid, either, because it ig uncertain what is 
given to charity and what is reserved to the heirs of the donor; 
or, because a reservation to the heirs, as being equivalent to a 
reservation to the donor himself, is illegal; or for both these 
reasons combined. Nothing has turned in the argument of this 
appeal upon the rest of the judgment of the lower Appellate 
Court, which it is, therefore, unnecessary to notice. 

The respondent has thought fit to support only the first of 
the grounds on which the Subordinate Judge held the gift to be 
invalid. We are, therefore, relieved from the necessity of consi- 
dering the other ground or grounds taken by the lower Appellate 
Court. As I shall have to point out again presently the means 
of discovering the Mahomedan law which this Court possesses, 
are so extremely limited, that I am glad to avail myself of any 
mode of escaping a decision on any point connected therewith ;- 
but I am desirous not to be understood as giving the least counte- 
nance to the notion, that a dispossession of property, which 
really leaves the holder at liberty to enjoy it according to the 
ordinary mode of enjoyment by Mahomedans generally, is 
valid for the purpose of impressing upon that property the 
character of absolute inalienability, merely because it contains 
a vague and merely nominal appropriation to charitable pur- 
poses. The deed in question only directs that to be done, which 
the donor himself, as provided in this case, as absolute owner, 
had been in the habit of doing, and which every Mahomedan 
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owner of property would consider it hie duty todo. It would 
be dangerous to assume a proposition of law which would enable 
every Mahomedan owner of property to render it inalienable by 
the merely nominal ceremony of appropriation. 

As regards the question, whether the appropriation is void as 
being subject to an eucumbrance, I find no little difficulty in, 
giving an opinion. The book, in which the text occurs upon 


“which the Subordinate Judge relies, as showing that the gift is 


bad, is in Arabic, a language unknown to us, as well as to the 
counsel engaged iu the cause. At any rate no attempt was 
made to refer to the original; but the Advocate-General pointed 
out a passage in Mr. Baillie’s Digest of Mahomedan law, page 
565, which he conceived to be a translation of the passage of 
the Fatwa Alumgiri relied upon by the Subordinate Judge. 
Since the argument, we have caused a translation to be made of 
the passage quoted by the Subordinate Judge, which differs 
somewhat from the passage inthe book of Mr. Baillie; but I 
do not thence infer that Mr. Baillie’s is necessarily a wrong 
traunslation—he may have introduced a modification from some 


- other Fatwa in the same, or another, collection. 


It is hardly necessary to point out how exceedingly unsatis- 
factory the course is which we here have to pursue. Under any 
circumstances, to extract the law from a single short passage of 
a single book, and that book merely.a compilation, is highly 
dangerous. However skilful the author may be, it is almost 
certain that his meaning can only be fully grasped by a consi- 
deration of other parts and passages which he tacitly assumes. 
We can, however, carry our investigations but very little fur- 
ther. The custom of taking evidence on questions of Mahome- 
dan law, though it has not fallen altogether into disuse, is so 


` much owt of repute that neither party has placed any reliance 


on that given in this case. Mr. Baillie’s work, not being a 
translation but the author’s own view of the law, cannot, accord- 
ing to the established rule, be cited as an independent authority, 
until its value has been fully tested, which is always considered 
to require a period at least as long as the life of the author. 
The only work on Indo-Mahomedan lay, accessible to usin any 
thing which approaches the original form, is the Hedaya. I do 
14—o 
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not find in the Hedaya any passage directly bearing upon this 
subject. Itis clear, however, that it is closely connected with a 
subject which is there treated of, namely, what is necessary to 
constitute a valid appropriation? But this is just the subject on 
which the three great Doctors of Indo-Mahomedan law are 
somewhat at variance. Abu Yousafi’s opinions are the most 
lax on this point; Imam Mahomed’s, the most strict; whilst 
their master, Abu Hanifa appears to stand between them 
(see Hamilton’s Hedaya, Volume III, page 337.) If we 


` carry out the doctrines of Abu Yousaff, as stated in the 


Hedaya, to their logical conclusions, I think it is clear that 
we should arrive at the result that, even if there was not a com- 
plete appropriation by Khaja Syud Hossein, there was a binding 
obligation to make a complete appropriation, by clearing off the 
mortgage; whereas, if we carry out the doctrines of Mahomed, 
we should, I think, arrive at an opposite conclusion. It seems 
to me that an appropriation of a thing under mortgage would be 
void according to Mahomed, because, in that case, there can be 
no absolute transfer to the matwali of a thing so defined; the 
thing appropriated being liable to be sold, and an indefinite part 
abstracted from appropriation (see Hamilton’s Hedaya, Volume 
III, pages 340, 349). Abu Hanifa’s doctrines are not given 
with sufficient clearness to enable me to draw any inference 
as to his opinion on this particular point. 

In this difficulty, I have had recourse to the only other work on 
Mahomedan law to which I have access, Mr. Perron’s translation 
of the work of Khalil-ibu-ishak. This author belongs toa 
sect, Sannis, said not to be known in India (Morley, page 248), 
and I should not have recourse to such a remote source of 
information were anything else available; but I think it safer 
to trust to the opinion of a Mahomedan lawyer of another 
branch of the same school than to any speculation of my own. 
I quote from the translation of Khalil-ibu-ishak’s work by Mr, 
Perron, printed at Paris in 1852, by the French Government, 
which is a model, in my opinion, of what a government ought to 
do for the laws of a country which it professes to administer. 

In Volume V, page 25, itis said: “ L’immobilisation d’une 
- chose possédée en propriété privative est licite et devient obli- 
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“ gatoire pour l’immobilisant, en dehors même de`toute interven-  —jg¢9 
“tion de autorité judiciaire. . e «© a a a’, eram 
JRA Buauat 

“ Il est licite d’immobiliser—méme une chose sur laquelle un eo: 

“ autre individu a un droit partiel de propriété, même une chose Hossem Art 

“ hypothéquée, ou mise en gage ou À louage; mais l’immobilisa- as 

“tion n'est accomplie qu’ après que la chose louée ou engagée, 

* &e:, est affranchie des mains et des droits de celui qui la 
~ © détient, du qui en partage la propriété. Dans ce dernier cas, 

e Passocié propriétaire immobilisant est tenu de vendre sa part 

«du bien commun ou de la chose possédée en commun et d’en 

“ employer le prix à l’acquisition, pour l’immobiliser d’une chose 

“ semblable à celle qu’ il a vendue.” Then, at page 32, amongst 

the various instances given of void appropriation, he says: 

“ Lorsque l’ individu qui a immobilisé, par exemple, une mosquée, 

“ou un pont, ou des puits, &c., ne gest pas, avant de devenir 

“insolvyable, ou avant de mourir, ou avant d’&tre atteint de la 

“ maladie à laquelle il a succombé entièrement dessaisi de toute 

“ action ou droit d’action ou d’inspection sur la chose immobilisée 

“ et na pas, par abandon complet, livré cette chose a la libre 

“ jouissance du “public ;—si, jusqu’ au moment de 1’état d’insol- 

* vabilité, ou jusqu’ au moment du décès, ou de la maladie quia 

** causé la mort, ’immobilisateur a encore eu la main sur ce qu’il 

“avait immobilisé, le ?iédous est frappé de nullité, par la 

* raison qu’ il est resté incomplet, et dès lors, dans le premier 

“cas, C'est-à-dire Je cas d’insolvabilité de Vimmobilisateur, 

“Jes créanciers ont tous leurs droits sur la chose immobilisée ; 

“dans les deux autres cas, les successibles ont droit a hériter de 

“ cette chose.” 

This opinion is clear enough. It makes appropriation obliga- 

tory on the appropriator, even when the property is under 

pledge; but the appropriation is evidently incomplete, and the 

obligation is upon the appropriator to complete it. If he 

does not do so during his life-time, the appropriation ia 

null, as the obligation does not pass to his heirs. It is also 

clear that this author has adopted the view of appropriation 

taken by Abu Yousaff rather than that of Imam Maho- 

med, But Abu Yousaff would hardly have treated the 

appropriation of mortgaged and undivided property as complete. 
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I think he would have accepted Khalil-ibu-ishak’s view, as much 
more consonant -to the general principles of Mahomedan law, 
that an obligation to appropriate was thereby created. 

This view is also that which, as I gather, is adopted by the 
Fatwa Alumgiri, but it is said to be there carried ẹ step 
further than Khalil-ibu-ishkah will admit. The latter, as has 
been seen, distinctly says that this obligation iq. not binding’on 
the heirs. The autlior of the Fatwa in question seems to think 
that it is, and that they are bound, to render it effectual. So 
far as the Fatwa Alumgiri agrees with the opinion of Abu 
Yousaff, and that given in the work of Khalil-ibu-ishak, I think 
we are pretty safe iu adopting it; namely, that the appropriation 
of mortgaged property created a valid obligation on the appro- 


priator to clear the property. We ought, perhaps, also to fol- 


low the Fatwa as an Indian authority, and hold that this obliga- 
tion passes to the heirs, thus discarding altogether the adverse 


opinion of Mahomed. But I think all the authorities would. 


lead to the conclusion, that there is no complete endowment of 
mortgaged property until the property is released, and that it 
is the duty of the heir to release it. If they cannot release it, 
the appropriation is null. Ifthe release is effected by a sale of 
the thing mortgaged, the surplus proceeds will have to be in- 
vested by the heirs in the purchase of immoveable property for 
the purpose of appropriation. Until the appropriation is com- 
plete, I think it is clear that the title of the heirs is not divested. 

Now, in the case before us, Khaja Syud Llossein, the original 
owner of the property, died without having fulfilled the obligation 
he was under of clearing the property from the mortgaged debt. On 
his death, which took place eight or nine years ago, this pro- 
perty therefore vested in his heirs with, as I will now assume, 
the obligation to appropriate. During this period, no attempt 
has been made by any one to fulfil the obligation; but the mort- 
gage has been paid off, and the property sold by an act over 
which none of the parties now before us had arty control. The 
question then is, has there been any valid appropriation of the 
surplus sum which remains in the hands of the Collector, which 
gives the defendant an exclusive title to that surplus. I think 
there has not, although I agree that Mahomedans no longer 
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observe the prohibitions of their law in respect of taking in- 
terest for money. It was, I think, admitted in the argument of 
this case, that an appropriation of money is never made, and if 


the appropriation in this case is carried out at all, in my opinion, 


the only mode of doing so would be by vesting the surplus pro- 
ceeds of the sale in the purchase of other immoveable property. 

By some meays or other, the defendant has already got posses- 
sion of rupees 11,400-2-0. Why the defendant applied for 
that proportion of the surplus, as he now contends he was en- 
titled to the whole, is not very explicable; but the defendant 
states that it is his intention to purchase therewith some im- 
moveable property, as I suppose, for the purposes of appropria- 
tion. There now remains, therefore, in the Collector’s hands, 


_ a sum of about rupees 15,000 out of the surplus; and whatever 


may be the obligation on the parties as to the manner in which 
the nioney is to be ultimately disposed of, I do not see why the 
plaintiff has not a good right to the intermediate custody of her 
share of the money. It may be that the obligation to appro- 
priate will be held upon further investigation not to be complete. 
Tt may be that the law provides no means for enforcing such 
an obligation. It may be, as the Advocate-General contended, 
that the mere fact that the property now exists in the shape of 
money prevents a valid appropriation. - Upon all these questions 
I give no opinion, Even taking the law more strongly against 
the plaintiff, I think it is clear that her interest in the property 
has not been divested; and I am by no means sure she may not 
ultimately turn out to be beneficially entitled.. I think, there- 
fore, that she has, as part owner of the property, a right to a 
share in the custody of it. The rights of the defendant, as 
matwali, have not, in my opinion, yet arisen. The person who 
appointed him did not choose to complete his title, and he has 
not yet chosen to take steps to complete that title himeelf, 
though ten years have elapsed since the imperfect appropriation 
was made. I think, therefore, that the plaintiff is entitled not 
to a decree for the money, for the Collector is not a party to this 
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suit, but to a declaration that she is entitled, as heiress of the ' 


late Khaja Syud Hossein, to the custody of half the surplus 
sum of rupees 26,486-2-9 in the hands of the Collector of 
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1889 Burdwan, with such interest as may have accrued on the said 
Suauazavt_ half, down to the date of payment. 
HAsea Bram 


TAR It is hardly necessary for me to add, that I give my opinion 
Hosarm Aut in this case with every possible reserve and subject to any modi- 

Euas geation which a more satisfactory investigation of the subject 
may produce. 
- Had Mr. Justice Kemp concurred in my opinion as to the 
law, I should have proposed to offer the defendant to retain the 
money in Court, provided that he paid into Court the share 
which he has taken out, and that the same should be retained 
for six mouths, during which period any person interested, and 
by law entitled so to do, might take steps to establish the vali- 
dity of the deed of appropriation, and to carry out the intention 
of the appropriator under the control of this Court. But, as 
my opinion on the law does not prevail, that proposition falls to l 
the ground. 

Upon the other point argued, that if the appropriation is valid, 
the plaintiffis entitled to the benefit of the claim, which gives 
the surplus proceeds of the income of the talook to the defend- 
ant and his family, I think the plaintiff is not included in that 
provision. I have had some doubts upon the point, and was, at 
firat inclined to think that the mention of the grandfather and 
mother was merely a false enumeration of the members of the 

- family. But I think the claim, which provides specially for the 
maintenance and marriage expenses of Umda Begum, shows that 
the appropriator had only in his mind the particular persons 
whom he mentioned. 


The opinion of Kemp, J., as that of the senior Judge, pre- 
vailed. The plaintiff appealed under section 15 of the Letters 
Patent. 


Mr. R. T. Allan and Baboos Rames Chandra Mitter and 
Hem Chandra Banerjee for appellant. 


Mr. Paul and Baboos Annada Prasad Banerjee and Ashu- 
tosh Dhur for respondent. : 


Pracocr, C. J.—It appears to me that the decision of Mr. 
Justice Kemp ought to be affirmed. The Judges appear to 
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agree that the contention before them had referenee to the first 1869 
point only, which Mr. Justice Kemp says “ was the main point _Smamazavr 
Basra Beaus 
“on which the decision: of the lower Court turned, viz., whether v. 
“ the subsistence of a mortgage at the time the endowment was Howes bel 
“made renders such an endowment wholly invalid under the i 
** Mahomedan law, or not.” Mr Justice Markby says: “ The 
“ respondents have thought fit to support only the first of the 
grounds on which the Subordinate Judge held the gift to 
“be invalid. We are, therefore, relieved from the necessity of 
e considering the other grounds taken by the lower Appellate 
“Court.” In deciding upon the point which the two Judges 
considered to be the only one before them for decision, there 
was a difference of opinion. The judgment of the senior Judge, 
that of Mr. Justice Kemp, therefore prevailed. An appeal lies 
to us because the Judges have differed, and I think that on this 
appeal it is not now open to the parties to go into the whole of 
the case and to raise before us points which were not raised 
before the Judges of the Division Bench. 
The question, then, which we have to determine i is, whether 
the existence of a mortgage at the time at which the endéwment 
was made rendered the endowment invalid under the Maho- 
medan law.—I am of opinion that it did not. The authority 
which is referred to by Mr. Justice Kemp in his judgment 
appears to support his view of the case; for it contemplates 
the case of an endowment after the land has been mortgaged 
and before the redemption of the mortgage. It is from the 
Fatwa Alumgiri, page 458, and runs thus: “If a man mort- 
“ gages land, and then makes an endowment of it previous to 
“ redemption of the mortgage, the endowment shall be binding, 
and this shall not cancel the mortgage ;” that is, the endow- 
ment is binding, the mortgage remains, and consequently the 
endowment is an endowment subject to the rights of the mort- 
gagee. The quotation proceeds: “If the land after remaining 
«some years in the hands of the mortgagee, the mortgage be 
‘redeemed, it shall revert to the purpose to which it was 
“appropriated; should he (that is, the endower) die and leave 
e sufficient assets with which to redeem the land, the redemption 
« shall be effected, and the endowment shall be rendered effectual.” 
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1869 As I understand this passage, it ie intended to point out that 
Suanazavt if after a mortgage, the mortgagor endows the land and dies 

Hasra Beevi A r A z ; 
v. previously to redemption, leaving sufficient assets, the heirs. 
osu a are bound to apply those assets to the redemption of the 
pee mortgage, so that the endowment may take effect free from 
the mortgage, by the application of other assets of the endower. 
Then comes the passage “should he not have sufficient assets, 
the land will be sold and the endowment shall be rendered 
void.” The meaning of that, as I understand it, is that the 
‘land will be liable to be sold by the mortgagee and the 
endowment rendered void, that is, that the mortgagee will have 
power to enforce the mortgage by the sale of the land, if neces- 
sary, and the endowment will be rendered void as against 
the purchaser under the mortgagee. It does not, as I under- 
stand, mean that the endowment will be rendered void as against 

the heirs of the endower. 

The authority quoted by Mr. Justice Markby, Mr. Perron’s 
translation of IKhalil-ibu-ishak’s work, does not appear to be 
binding in this country. Mr. Justice Markby himself remarks 
that tlte author belongs to a sect of sannis “ said not to be known 
in India.” But even if the authority of that work is to be 
admitted as binding in India, it does not appear to support ‘the 
position for which it was cited, viz., that if there be a mortgage 
prior to endowment and no assets are left by the endower to 
pay off that mortgage, the endowment is absolutely void as 
against every one. Iam of opinion, therefore, that the endow- 
ment was valid as against the heirs of the endower, and conse- 
quently that by virtue of the endowment the matwali is entitled 
to the surplus proceeds of the sale, the mortgage having been 
satisfied. 

For the above reasons I am of opinion that the decision of 
Mr. Justice Kemp, by which the decision of the Subordinate Judge 
was reversed, and the plaintiff’s suit dismissed, ought to be affirm- 
‘ed with costs. l 


m cas ~* 


MACPHERSON, J.—I am of the same opinion. 


JACKSON, J.—I am of the same opinion. I take it that we must 
be guided by the statement of the two learned Judges that the 
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only question argued before them was, whether the appropriation 
made by the father of the plaintiff was invalid by reason of a 
previously existing mortgage. Mr. Justice Kemp, in his judg- 
ment, states, “ the contention on both sides is with reference to 
“one point, namely, whether the subsistence of a mortgage at 
“the time the endowment was made, renders such an endow- 


-sut wholly invalid under the Mahomedan law or not.” Mr. 





Justice Markby similarly says, “the respondents have thought 
* fit to support only the first of the grounds on which the Sabor- 
“ dinate Judge held the gift to be invalid.” This being so, 
I apprehend that the appellant, who was respondent before 
those learned Judges, is not at liberty to come here and appeal 
against the decision of those Judges upon a ground which she 
did not think fit to maintain below. 

As to the decision upon the point before us, I concur with 
the Chief Justice, and think that the decision of Mr. Justice 


Kemp should be upheld. 


a 


Before Mr. Justice Kemp and Mr. Justice Glover, 


MUSSAMAT SHAHEBZADI BEGUM (Deranpanr) o. MIRZA HIMMAT 
BAHADUR (PLAINTIFF) AND ANOTHER (Darenpant.)* 


Mohammedan Law—Illegitimate Sons— Brothers—Acknowledgment— Consan- 
guinity—Nasab. 


The children of fornicatiop or adultery (wahiduzzina) have no nasab or con- 
sanguinity, hence, the right of inheritance being founded on nasab, one illegitimate 
brother cannot succeed to the catate of anothor. 

A man cannot acknowledge a brother go as to establish the nasab, 


In this suit Mirza Himmat Bahadur claimed by right of 
inheritance two out of three shares in the estate of the late 
Mirza Ekbal Bahadur. The suit was valued at rupees 4,438,445, 
The plaintiff alleged that he was full brother to Ekbal Bahadur, 
who died on the 15th August 1867, leaving him, the plaintiff, 
surviving and one of the defendants, Bismilla Begum, their 
sister ; and that the family were Mohammedans of the Shia sect ; 
he claimed that, according to the law of inheritance among 


* Regular Appeal, No. 17 of 1869, from a decree of the Subordinate Judge of 
Gya, dated the 14th September 1868. 
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1869 the Shias, two shares of the estate belonged to him, and one 
Mussamat to his sister, The principal defendant in the suit was Shahebzadi 


SHAHEBZADI 


Brovs Begum, the widow of Ekbal Bahadur. The plaintiff adduced 


Mirza evidence to show that he, the deceased, and „their sister were 


a the children of Barati, a Mohammedan, whom he atpeee to 
-have been the wife of Raja Modenarayan Sing. 

The Principal Sudder Ameen found that Barati Begum was 
not the wife of Raja Modenarayan; that Raja Modenarayan was 
not a Mohammedan; that the plaintiff and Ekbal were the 
illegitimate children of Barati Begum and Raja Modenarayan ; 
and he, therefore, held that they could claim ne parentage in the 
eye of the law, according to the Shara’l Islam. He also held 
that Ekbal did in his life-time acknowledge the plaintiff to be his 
brother ; and that, according to Mohammedan law (Macnaghten, 
Rule 55), such acknowledgment of kindredship would vest a title 
to succession, since the persons were not of different families. 
He further found that Shahebzadi Begum was the wife of Ekbal. 
He, accordingly, passed a decree that the plaintiff was entitled 
to a moiety of the proprietary right over the mokurraridar, 
Shahebzadi Begum, after payment of his quota of the dowry 
due to her, and other parcels of real and personal property 
mentioned therem. He dismissed the claim as to the residue of 
the personal property. 


The defendant, Shahebzadi Begum, appealed to the High 
Court, on the ground that, under the Mohammedan law, ille- 
gitimate brethren are not heirs to each other. 


Mr. R. E. Twidale, Mr. C. Gregory, Munshi Amir Ali, and 
Mohammed Yusaff for appellant. 


Mr. Allan, Moulvie Murhamut Hossein, Baboo Bhairab Chan- 
dra Banerjee, and Syud Amir Al for respondents. 


The judgment of the Court was delivered by. 


e 


Kemp, J., (who, after stating the facts, continued) :—The 
Court of first instance found on the evidence that there was 
no proof whatever of the marriage of Raja Modenarayan Sing 
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with Barati Begum, the mother of the plaintif. The Subor- 1869 
dinate Judge examined the Rajas of Benares and Bettiah, Musaka 


and it appears also that the Ranis of the late Raja Modenarayan Beaus 
v 


were examined, as also the family priest and other Hindus of high _atinza 
position and respectability ; they all deposed to the fact that Bee 
Raja Modenarayan was a Hindu, and that they, the, Raja’s 
equals in caste, associated with him, and ate with him. It is also 
clear that, after the death of the Raja, when his estate was 
claimed by the Ranis, neither the plaintiff, his brother, who 
was then alive, nor his sister, claimed any right to the inheritance. 
On this question, therefore, it will be sufficient to say that the 
whole of the evidence proves that the Raja did not marry this 
lady; that she was his kept mistress; and that the Subordinate 
Judge has come to a proper finding on this point. We may here 
say that this point was not raised in argument by the pleader 
for the respondent, until after the question of whether the Court 
would permit the amended issues to stand was given against 
him; but be that as it may, as the case may go further, we have 
thought proper to record our opinion that the Subordinate 
Judge has come to a right finding on the evidence, and that all 
the probabilities of the case support his view on this point, 
namely, that no legal marriage took place between the late Raja 
Modenarayan Sing and Barati Begum. It is very difficult 
for us to conceive how the plaintiff can come into Court, styling 
himself to be a Mohammedan, when in his examination before the 
Subordinate Judge, he deposes that neither he nor his brother 
have been circumcised; the plaintiff can scarcely be called a 
Mohammedan not having undergone that ceremony; but as his 
mother was admittedly a Mohammedan, and as at page 265 of 
Baillie’s Digest of Mohammedan Law, Part IT, which contains the 
doctrines of the Imamia Code of Jurisprudence, it is stated that, 
c if one of the parents of an infant be a believer, the construc- 
“ tion of the law is in favor of the Islam of the infant.” We give 
the plaintiff the benefit of this construction of law, and permit him 
*to carry on his case as the illegitimate son of Barati Begum. 
Before leaving the question of whether Raja Modenarayan aban- 
doned the Hindu faith and became a Mohammedan, we find that 
the Subordinate Judge, on the evidence of the Rajas of Benares, 
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Bettiah, and of Dawoo, and of the Ranis and high priests of 
Ticcari, of the dewans, amlas, and other independent witnesses, 
found it proved that the Raja was all along a Hindu, and died 
in that persuasion ; that he worshipped idols, visited on pilgrimage 
places considered sacred by the Hindus, and® performed daily 
pujas; that the birth of his daughter by one of the Ranis 
was celebrated in the Hindu form. In short, there is nothing to 
show that he embraced the Mohammedan faith. 

The Subordinate Judge having found on the evidence that Raja 
Modenarayan did not contracta legal marriage with Barati Begum, 
held that the children of the Raja by the Begum were illegitimate 
children, “who could claim no parentage through their natural 
“father and mother in the eye of the law.” The Principal 
Sudder Ameen, in support of his finding, quotes a passage from 
the Shara’l Islam, which is translated at page 305 of Baillie’s 
Mohammedan Law, Part II, and which is to this effect, viz.: 
“« That the wahiduzzina or illegitimate child has no nasab or 
“parentage, consequently neither the zani, or he who has 
“unlawfully begotten, nor she who bore him, nor any of their 
“relations, can be his heir, nor has he any title to their succes- 
“sion.” It may be here remarked, as stated by Mr. Baillie, 
that there is a remarkable difference between the Imamia and 
Hanifia doctrines and codes on this point; an explanation of this 
difference is to be found in page 411 of -Baillie’s Digest, Part I. 
The Subordinate Judge having found that the plaintiff was the 
illegitimate son of Barati Begum by the Raja, and that there was 
no nasab between him and the Raja or his mother, proceeds to 
decide the case upon certain admissions whieh tho Subordinate 
Judge says he can take judicial notice of, and which in his 


opinion tend to show that the late Ekbal Bahadur, as well as 


the plaintiff, have publicly admitted themselves to be brothers, 
and to have derived their birth from the same parents. The 
Subordinate Judge refers further to what he considers to be 
an admission in the first written statement put in by the 
defendant; these admissions, to use the words of the Subordinate 
Judge, are considered by him to be “ clear as daylight.” The 


` Subordinate Judge proceeds to say “that the deceased Ekbal 


* Bahadur had no other heips left, save his widow and a natural 
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“brother and sister ; that the wife, in the absence of male issue, 
“ under the chapter on distribution of inhe: itance, is entitled to one- 
“ fourth only, and on no account can she obtain beyond four annas ; 
“and that the remainder would descend or ascend to the distant 
“ kindred ; but in default of such, he has a right to succeed whom 
“ the deceased ancestor acknowledged conditionally or uncondition- 
“ ally as his kinsman;” and in support of this opinion, the Subor- 
dinate Judge quotes from Macnaghten, Chapter I, section 55. 
Referring to this question of admission, the Principal Sudder 
Ameen proceeds to quote a passage from the Shara’l Islam. 
The Subordinate Judge candidly admits that these passages 
were, to use his own words, “ Greek to him,” and he there- 
fore called in the assistance of three Moulvis versed in Mo- 
hammedan law. Two of these Moulvis said that they were 
ignorant of the text quoted, and the third, a Deputy Collector, 
Moulvi Ali Hossein, who appears to be of the Imamia sect, gave 
an opinion that “ brother and sister can succeed, on the strength 
“ of acknowledgment of the deceased, in spite of their illegitimacy 
of birth.” ‘The Subordinate Judge observes of this opinion “ that 
* it is not satisfactory, inasmuch as no reasons are given for it,” but 
he finds the opinion supported in Macnaghten’s Rule, No. 55; 
and he further quotes in supportof ita Sudder Dewanny decision, 
dated 28th April 1814, in the case of Mihr Ali v. Kureem- 
moonnissa Begum (1). 

He, therefore, gives the plaintiff a decree for a portion of his 
claim, setting aside his claim to the moveable property as not 
proved, and holding that the property decreed was encumbered 
by a mokurrari tenure ‘granted by Ekbal Bahadur to his widow ; 
he also found that the dower of the widow was a charge upon 
the estate for which the estate was liable. On the question of 
the marriage between Wkbal Bahadur and Shahebzadi Begum, 
which was contested in the Court below, but was not raised before 
usin appeal, the Subordinate Judge found that marriage to 
have been satisfactorily proved; and amongst other reasons for 
holding the marriage to be proved, the Subordinate Judge gives 
a very good one, namely, that the lady accompanied Ekbal on 


(1) 2 Sel. Rep., 112. 
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a pilgrimage to Mecca, which it is not at all probable, she would 
have done had she been his kept mistress, and not his lawful 
wife. 

Having disposed of the first question taken before us in appeal 
as to the amendment of issues in the Court below, we proceed, 
although the question was not pressed before us in argument, to 
notice the total absence of any proof of the marriage of Raja 
Modenarayan with Barati Begum; we also remark that no argu- 
ment was raised before us, with reference to the question of the 


‘marriage of Ekbal Bahadur and Shahebzadi Begum, the principal 


defendant. The case turns upon the main issue between the 
parties, namely, whether the late Ekbal and Himmat Bahadur, 
the plaintiff, being admittedly the illegitimate sons of the late 
Raja Modenarayan Sing by his kept mistress, Barati Begum, the 
plaintiff, Himmat Bahadur, can succeed to the estate of his late 
brother, Ekbal Bahadur, under the Mohammedan law, which 
governs the parties before us; secondly, whether any such admis- 


sions have been made by Ekbal Bahadur during his life-time, . 


by which the plaintiff is entitled to succeed to the estate of 
his late brother. 

On the first question, which turns upon the Mohammedan law, 
we would observe that the right of inheritance is founded on 
nasab or consanguinity ; that under the head of nasab are com- 
prehended, first, the parents and the children how low soever; 
second, the brethren and their children how low soever, and the 
grand parents, how high soever; and third, the paternal and 
maternal uncles and aunts. 

Now, if the right of inheritance founded on nasab existed be- 
tween the late Ekbal Bahadur and his brother, the plaintiff, 
Himmat Bahadur, Himmat would come under the second class 
enumerated above; but Himmat being the child of fornication or 
adultery, which is the literal meaning of wahiduzzina, he 
has no nasab or parentage at all; and therefore, under the 
Mohammedan law, the plaintiff having no right to inherit the 
estate of his illegitimate brother, the late Ekbal Bahadur, 
inasmuch as there is no nasab between the two, his claim under 


_ that law to succeed to the estate of his brother must fail. 
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The passages (1) from Macnaghten, quoted by the Subordinate 1869 
Judge, refer to the Suni and not to the Shia sect, and Mihr ‘Mussanar 
Ali v. Kurreemmoonnissa (2) is not in point. We now come to a5 cra 
« the question of admission; and upon this point there was Mirza 
considerable argument, but the only admission that has been pour 
brought to our notice on the part of the respondent, and which 
is really no admission at all, as far as the estate of Ekbal, 
or the relationship between Ekbal and Himmat Bahadur is 
concerned, was a petition in which, after the the death of 
Barati Begum, the two illegitimate sons of that lady, namely, 
Himmat and Ekbal Bahadur, with their illegitimate sister, con- 
sented, as amongst themselves, to take the estate of Barati 
Begum in the proportions in which she had disposed of it. 
, ‘There is no admission of any right founded on nasab, nor was there 
l any admission that Ekbal was the brother of Himmat, though of 
unknown parentage. The pleader for the respondent, Moulvi 
Murhamut Hossein, referred us to the Hedaya, Book XXY, page 
137, as explaining the meaning of the word ikrar or acknow- 
ledgment. In that page, ikrar, in the language of the law, is said 
to mean the notification or avowal of the right of another upon 
one’s self. A case is given at page 170 of the Hedaya, Volume III, 
to this effect: —If a persdh acknowledge an uncle or a brother, 
“ such acknowledgment is not credited so far as relates to the 
“ establishment of the parentage, because of its operating upon 
“another than the acknowledger. If, therefore, the acknow- 
* ledger have a known heir, whether near or remote, the whole of 
' & the inheritance goes to him, and not to the person in whose favor 
“the acknowledgment is made, since the parentage or nasab not 
« having been established on the part of the acknowledger, no 
“obstacle can thence arise to the inheritance of a known heir.” 
Now, in this case, it is admitted that Ekbal Bahadur died, leaving 
a known heiress in the person of his widow, Shahebzadi Begum, 
It is also clear that the nasab of the party making-the acknow- 
ledgment, and the party in whose favor the acknowledgment, 
(1) “He has a right tosucceod whom not be established that the person in 
the deceased ancestor acknowledged, con- whose favor the acknowledgment was 
ditionally or unconditionally, as his kins- made belongs to a different family.”— 


mun ; and provided the acknowledgment, Macnaghten, Chapter I, section 55. 
was never retracted, and provided it can- (2) 2 Sel. Rep, 112. 
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1869 if any, is made, has not been established in this case ; therefore, 
Mossasar even admitting any acknowledgment to have been made by 


S ; 
"saom  Ekbal Bahadur, of which there is no proof on the record, such 


Mza acknowledgment is not to be credited under the Mohammedan 
Bawavor, law, when, as in this case, the alleged acknowledger has a known 
heir. 
With reference to the admission alluded to in the first written 
statement of the defendant, Shahebzadi Begum, we think that the 
“Subordinate Judge hastaken an entirely wrong view of the weight 
of this so-called admission. The whole of that paragraph of her 
written statement is argumentative; what is stated in that 
paragraph is this, that if, even for the sake of argument, it be 
conceded that the estate is to be divided in the manner laid down 
in the law governing the Shia sect, the widow would then get one 
share, the plaintiff two shares, and his sister one; and that the 
plaintiff’s plea as to the division of the estate into three shares 
is opposed to that law; there is no admission in this paragraph of 
any nasab between the late Ekbal Bahadur and the present 
plaintiff, Himmat. The Subordinate Judge is, therefore, clearly 
wrong in laying any stress on this portion of the written state- 
ment as containing an admission of acknowledgment on the 
part of Ekbal Bahadur that Himmat, the plaintiff, was his 
brother. On the whole case we are of opinion, first, that the 
issues were properly amended, and that the substantial points 
intended by the parties to be tried, and which were necessary for 
the proper determination of the case, have been tried; secondly, 
that the lower Court has come to a proper finding, both on the 
question of no marriage between Raja Modenarayan Sing and 
Barati Begum, and of the legality of the mariiage between 
Ekbal Bahadur and Shahebzadi Begum; and, thirdly, that his 
decision on the Mohammedan law, with reference to the admission 
or acknowledgment by Ekbal, that the plaintiff, Himmat Baha- 
dur, was his brother, and that consequently Himmat was en- 
titled to succeed under the Mohammedan law to a share in the 
estate of Ekbal, is wrong in law. 
We reverse the decision of the Subordinate Judge, dismiss 
the plaintiff’s suit, and decree this appeal with costs payable by 


the plaintiff. 


1870. ; 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


>  EKOWRI SING amp ormene (Junonanr-Drorors) v. BIJAYNATH 1870 
OHATTAPADHYA (Drcrsr-Horver.)* ; Jan. 5, 


~ : Mesne Profits—Act XXIII of 1861, s. 11— Decree. 


K Where, in a snit for land, the Court decreed to the plaintiff possession of the land, 
} bi. mado no decreo in respect of mesno profits, held, the plaintiff could not, under 
; sectid.)11 of Act XXII of 1861, obtain an order, from the Conrt executing his decree, 
7 declaring him ontitled to any or what amount of mesne profits, Under section 11 

tho question must relate to something comprised in the decree. 


\ Baboo Gupi Nath Mookerjee for appellants. 


Baboo Hem Chandra Banerjee for respondent. 


The facts of the case sufficiently appear in the judgment. of 


Jackson, J.—The plaintiff, who is now befere us as decree- 
holder and special respondent, brought a suit against the special 
appellant for a certain quantity of land. In that suit, he got 
a decree from the Court of first instance for the land which he 
claimed, except 22 bigas.- The plaint also contained a demand 
for mesne profits in respect of the land, but the decree was 
wholly silent as to such mesne profits, f 

The plaintiff, being dissatisfied with the judgment of the 
Court of first instance, preferred an appeal to the Zilla Judge 
in respect of the 22 bigas of land for which he had been refused 
a decree; and that Court, reversing in tbis particular the judg- 
ment of the Court below, decreed the appeal. 

After this, the plaintif, considering that the first suit had 
given him nothing in the way of mesne profits, brought, a second 
suit for mesne profits, both of the period comprised in the plaint, 
and also of the subsequent period. This second suit, it appears, 
was dismissed upon the ground that the plaintiff’s proper course 
was to obtain his mesne profits in execution of his first decree. 


* Miscellaneous Special Appeal, No. 446 of 1869, from an order of the Off- 
ciating Jndgo of Hooghly, dated the 16th July 1869, affirming an order of the first 
Subordinate Judge of that district, dated the 3rd April 1869. a OFS. 
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1870 He has now sought to execute that decree for the purpose of 
Exowrt Sa obtaining the mesne profits in question; and the Subordinate 
Buareara J udge, as well as the Judge of Hooghly, have -held that the 
Orita  decree-holder is entitled to obtain those mesne profits in execu- » 
tion of his first decree. 
Against this decision, the judgment-debtors appeal specially 
to us, and they contend that the execution itself is barred by 
limitation, and also that there has been error in holding the 
decree-holder entitled to wasilat in execution. 

It has been shown, I think, satisfactorily that no limitation 
arises, inasmuch as the application to execute was within three 
years from the final decree passed in special appeal in the original 
suit. ` i ; 

But on the second point I think the special appellant must 
succeed. Itis contended that section 11, Act XXIII of 1861, 
supports the decision of the Courts below, and entitles the 
decree-holder to his wasilat. It appears to me, however, that the 
‘section in question has not that effect. The words of the sec- 
tion are:— All questions regarding the amount of any mesne 
“profits, which by the terms of the decree, may have been 
e “yeserved for adjustment in the execution of the decree, or of 

“any mesne profits or interest,” (which, I apprehend, would be 
fully written, ‘or questions regarding the amount of any mesne 
profits or interest’), “which may be payable in respect of the sub- 
“ject-matter of a suit between the date of the institution of the 
“ guit and execution of the decree, as well as questions relating 
“ to sums alleged to have been paid in discharge or satisfaction of 
‘ the decree or the like, and any other questions arising between 
* the parties to the suit in which the decree was passed, and relat- 
“ing to the execution of the decree.” In order to bring the 
subject-matter of the claim within the terms of section 1ł, 
it appears to me that it must come within one or other of the 
several clauses of the first sentence of that section, that is to say, 
it must be either a question regarding the amount of any mesne 
profits which, by the terms of the decree, may have been reserved 
` for adjudication; or it must be a question regarding the amount 
of any mesne profits or interest which may be payable in respect 
of the subject-matter of the suit, between the date of the institu- 
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tion of the suit and execution of the decree; or it must be some 1870 ` 
other question arising between the parties to the suit in which Exowsr Sixe 
the decree was passed, and relating to the execution of the decree. As 
Now it appears to me that a question arising between the parties pura. 
relating to something not comprised in the decree, cannot be a 
question relating to the execution of the decree. As, therefore, 
it will not come within the general words at the conclusion of 
the first sentence of the section, it ought to come within some 
one or other of the previous clauses. Now it is not an amount 
of mesne profits which has been reserved for adjustment in the 
execution of the decree, because the decree contains no such 
reservation, It is not an amount of mesne profits or interest 
payable in respect of the subject-matter of a suit between the 
date of the institution of the suitand execution of the decree, 
because the decree does not make it so payable. And, moreover, 
the question here does not relate to an amount atall: the ques- 
tion which we have to decide is whether the plaintiff is to receive 
wasilat or no, Therefore, in no sense could this question be one 
of those comprised in the first clause of section 11. p 

A case precisely similar to this has been decided in the same 
sense by another Bench of this Court. That case is Haramohan 
Chowdhrain v. Dhanmani Chowdhrain (1). 

The Additional Judge observes, “I come to the same conclu- 
“gion as Mr. Bright has come to in regard to the construction to 
“be put on the order passed, which I am of opinion was meant to 
“include a decree for mesne profits for the land decreed.” But it 
will not do to say merely that a decree was meant to include 
something; becanse the Procedure Code, in section 189, says 
that the decree, in addition to other matters, shall specify the 
relief granted, and I apprehend that that which is not clearly 
specified in the decree, is not given. For these reasons, I think 
the plaintiff cannot recover wasilat in execution of the’ decree, 
when it is not expressly given in the decree, and consequently 
the decision of the Court below must be set aside with costs. 


Marxsy, J.—I am of the same opinion. With regard to the 
first ground upon which we are asked to say that the plaintiff 


(1) 1 B. L. R, A.C, 138. 
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(judgment-creditor) was entitled to recover mesne profits, namely, 


Bxownt Swe on the words of section 11, Act XXIII of 1861, I do not think 


BirAtaita 
CHATTAPA-~ 
DHYA, 


it necessary to add anything to the observations made by Mr. 
Justice Jackson and by Mr. Justice Phear and Mr. Justice Hob- 
house, in Haramohan Chowdhrain v. Dhanmani Chowdhrain (1). 
I quite concur in thinking that section 11 does not enable 
any party to recover in execution anything except that which has 


. been given by the decree. So that the question comes back to this ; 


what has been given by this decree? As I understand the argu- 
ment, it is that, inasmuch as the Appellate Court gave a decree in 
the form “ appeal decreed,” it must be assumed that that Court gave 
to the appellant everything he asked. I think it would be quite 
impossible to put any such interpretation as that upon those 
words, I think we are justified in this case in going to the 
length of saying that there was no decree which could be execut- 


. edatall. How far, if the decree is ambiguous as to the relief 


pt 


which it awards, evidence may be given to show what the Court 
‘intended, is perhaps a question of difficulty, and one which it is 


“not necessary to go into; because so far from there being here any 


ambiguity, there was no decree at all, 
, The only point upon which I have felt the smallest doubt is 
‘as to whether or no the conduct of the defendant in the subse- 
quent suit in having, as I think it pretty clear he had, contended 
that mesne profits were given in the first suit could in any way 
affect the position of the parties. But upon consideration I 
think it clear that it could not. I thinkit a clear principle of 
law that parties cannot, either by special agreement, or by any 
conduct of their own, invoke the process of the Court in execu- 
tion. Process in execution must always be granted by the direct 
act of the Court itself. And it appears to me that precisely 
upon the same principle that parties are prohibited from invoking 
the process of the Court de novo either by agreement or by their 
conduct, they are also prohibited from extending in like manner 
the relief which the Court has chosen to award. Therefore, all 
questions as to the conduct of the parties, where they are seeking 
to execute a decree of the Court, are, in my opinion, immaterial 


` in considering what is the effect of the decree. 


Q) B. L. R, A.C, 138 
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Before Mr. Justice L. S. Jackson and Mr. Justice Markby. 


MAHARAJA DHIRAJ MAHTAB CHAND BAHADUR (Duzceza-Hornsr) 
v. RAM BRAHMA MULLICK anv anornee (Jupamunt-Dznrons. )* 


Proceeding —Limitation—Act XIV of 1859, s, 20—Ezxecution. 


Confirmation of a galo in oxecntion of a decree by the Court, of its own motion, - 


and drawing ont.the proceeds of sale by the execution-creditor, are not proceed-, 
ings to enforce such decree, or to keep the same in force, within the meaning of 
section 20, Act XIV of 1859. 


Baboo Jagadanand Mookerjee for appellant. 
Baboo Bacharam Mooherjee for respondent. 


JACKSON J.—This is a case relating to execution proceed- 
ings, the application to execute having been preferred on the 
18th April 1865. 

Previously to the application, the sale of the judgment-debtor’s 
property had taken place on the 13th March 1862. That sale 
was confirmed by the Court on the 22nd April, and the money- 
proceeds of the sale were drawn out on the 29th May. The 


sale, consequently, had taken place more than three years before . 


the application, but the confirmation and drawing of the money 
were within three years. The question is whether either of these 
two acts can be relied ou by the decree-holder as proceedings 
taken by him within three years, so as to enable him to proceed. 

It appears tọ me that we-ought to follow the ruling in The 
Maharajah of Burdwan v. Luckee Monee Debia (1), which has 
been followed on another occasion in Juggat Mohinee Bibee v. 
Ramchand Ghose (2). 

In both these cases, as well as in the case before us, the 
confirmation of the sale appeared to have been purely of a for- 
nral character, and it was not shown that any substantive appli- 
cation for that. purpose by the decree-holder had- taken place, 
or that the decree-holder had to resist any objections to the sale 
on the part of the judgment-debtor. 


i Miscellaneous Special Appenl, No. 444 of 1889, from an order of the Additional 
Jadge of Hooghly, dated the 14th of Angust 1869, affirming an order of the 2nd 
Subordinate Judge of that district, dated the 4th of December 1868, 

(1) 8 W. R., 359. (2) 9 W. R., 100. 
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1870 We have been referred to Gunga Bishen Chund y. Maharajah 
Mananasa Dhiraj Mahtab Chund Bahadoor (1), in which a confirmation of 


Mantan the sale, coupled with the taking of the money realized by the sale, 
Bauapur , were referred to and affirmed as being proceedings taken by the 
Raw Bramara execution-creditor. That case appears to me to be clearly ~ 

Mun.iox, eng . . 
distinguishable from the present, because, in that case, after the 
sale, there was an objection on the part of the judgment-debtor, 
and it was after contest between him and the execution-creditor, 
and, therefore, not by the Court of its own motion, that the sale 
was confirmed. Mr. Justice Bayley says in his judgment in 
that case: “ The decision quoted of Juggut Mohinee Bibee v. Ram; 
“chand Ghose (2), has no bearing on the circumstances of this 
“case. There it was held that a mere formal confirmation was 
“not a proceeding. But here we have special appellant object- 
“ing, his objections set aside, the sale upheld, and then the 
“money takén, which certainly is, to my mind, a proceeding.” 
I understand that the learned Judge looked upon all that taken 
together, namely, the objection on part of the judgment-debtor, 
the setting aside of the objection, the confirmation of the sale, 
and then the taking out of the money, as being a proceeding 
on which the decree-holder could rely. Mr. Justice Mitter, © 
indeed, in his judgment in that case, seems to go somewhat 
further. He says:—“ The decree-holder received the proceeds of 
“sale subsequent to such a proceeding, and.the receipt of sale- 
‘proceeds was, undoubtedly, a proceeding within the meaning of 
“the section.” If I understand the learned Judge aright, this 
would include the case of a decree-holder who, for his own 
benefit, allowed the sale-proceediugs to remain for ten or even 
twenty years in the Collector's treasury, and then applied and drew 
the money out. It seems to me, with great respect, that the 
law would not enable a decree-holder, by the mere circumstance 
of allowing money, which was at his disposal, to remain in the 
Collector’s treasury for such a period as might be convenient to 
him, to give himself a period of limitation within which to carry 
out an execution-proceeding, But that I understand is merely an 
expression of the learned Judge’s opinion, perhaps not very 
much considered, and not necessary for the decision of the case, 


(1) 10 W. R, 224. r (2) 9 W. R, 100. 
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and at any rate, not the decision'of the Court. That, I appre- 
hend, must be contained in the judgment of Mr. Justice Bayley. 
I, therefore, see no reason to depart from the view which I ez- 


pressed in the case of The Maharajah of Burdwan v. Luchee 


Monee Debia (1). j 


T think in this case, the execution-creditor was barred, and that. 


the judgment of the Court below must be affirmed with costs. 


Margsy, J.—I also think that this appeal must be dismissed. 
I quite agree that the payment of money out of Court to the 
judgment-creditor, on the 29th of May 1862, cannot be considered 
as a proceeding within the meaning of section 20, Act XIV 
of 1859, With regard to the confirmation of the sale, I am 


not at present prepared to say that a Court, under section 256 


of the Code of Civil Procedure, is bound, of its own mere motion, 
to confirm a sale thirty days after the sale has taken place, to 
which no objection has been made; nor am I prepared to say, 
that, if the sale be confirmed upon the application of the judg- 
ment-creditor, even though no opposition be raised on behalf 
of any person, that that might not be a proceeding within the 
meaning of section 20; nor am I certain that the two decisions 


‘which have been referred to go to that extent. Moreover, it 


does not appear to be necessary in this case to express any 
opinion on those points, because, whether or not the Court is 
bound to confirm a sale of its own motion, it seems clear that 
that was the course taken in this case, and that the sale was 
confirmed by the Court not upon any application made on behalf 
of the judgment-creditor, but as a matter of routine; and I am 
at a loss to see how any steps taken by the Court itself, of its 


: own motion, can be considered as a proceeding by the execution-_ 
, creditor taken in execution of the decree. A proceeding 


taken in execution of the decree must mean a proceeding 
taken by the judgment-creditor himself. This, therefore, gets 
rid of all question as to whether the confirmation of the sale by 
the Court on the 22nd April 1862 was a proceeding taken in 
execution of the decree. That being so, more than three years 
have elapsed since the last proceeding was taken, and the decree 


is barred. 
(1) 8 W. R., 359. 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Loch. 


RAJARAM TEWARI anp ornens (Deranpants) v. LACHMAN 
PRASAD (Puaintirr.)* 


Hindu Law—Mitakshara—Alienation—Parties to Suit—Decree—Necessity. 


J. L. and U. N., brothers, members of a joint Hindu family subject to the Mitak- 
shara law, borrowed money by absolute and conditional sales of their joint estate. 
After the death of J. L., his son, L. P., brought a suit against the alienees to recover 


possession of the lands by reversal of the deeds, as to one-half share thereof, which 


he claimed as the share of his father J. L., on the ground that there had existed no 
legal necessity justifying J. L. and U.N. in alienating the property. Neither 
U. N., nor any one representing him, had been made a party to the suit. There was 
nothing to show that the family had been separated, or the property partitioned. 
Held, the suit should have been brought by all the joint members to set aside the 
deeds, If the other membors refused to join as plaintiffs, they should have boen 
made defendanta, 

Quare.—Where it has been found that, as to a certain portion of the considera- 
tion-money of a deed of sale of joint ancestral property, there was a legal neceasity, 
is it a correct principle to uphold the deed as to that portion of the land which bears 
the same proportion to the whole quantity conveyed as the money borrowed for the 
discharge of the legal necessity bore to the whole amount of the consideration- 
money ? : 


THESE were analogous cases: the pleadings were similar in 
all of them. The suits were brought in forma pauperis in the 
Court of the Principal Sudder Ameen of Zilla Sarun, and were 
so entered in the register on the 5th October 1863. The facts 
of one case were as follows: ° 

The plaintiff sued for possession of various parcels of 
immoveable property mentioned in the plaint, and for reversal 
of certain deeds of absolute and conditional sale, under which 
the lands had been conveyed to the different parties, who 
were made defendants to the suit. The deeds related to 
distinct parcels of the property, and were of various dates. 
The property, which was joint undivided ancestral property, 
had been alienated by Jitan Lal, the father, and Udit Narayan, the 
paternal uncle, of the plaintif Lachman Prasad, who sued on 


* Regular Appeals, Nos. 228, 240, 252, 253, 254, 256, and 270 of 1865, and 26 of 
1866, from the decrees of the Principal Sudder Ameen of Sarun, dated the 31st May 
1866. : 
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his own behalf and also as guardian of his minor brother 1869 
Radha Mohan. They were members of a joint Hindu family, Rasaran i 
The money, in consideration of which the property had been $e ce 
alienated, had been borrowed by Jitan Lal and Udit Narayan Prasan 
jointly. Neither Udit Narayan, nor any one representing him, | 
had been made a party to the suit, the plaintiff Lachman Prasad , 
only claiming so much as was alleged to be his father’s half share, 
Jitan Lal died on 8th August 1867. Lachman Prasad was 
born in the year 1837, and Radha Mohan, at the end of 1856, or 
the beginhing of 1857. The plaintiff, Lachman Prasad, alleged 
that their father, Jitan Lal, “in the teeth of the plaintiff,” sold 
the property, which was worth a large sum, for a small considera- 
tion, when there was no such necessity as under the Hindu Jaw 
would justify the alienation; that he had contracted bond debts, 
and spent the whole amount of the consideration-money and 
what he raised by loans in an extravagant manner; that the 
plaintiffs had not even the means of livelihood. They, there- 
fore, sued as paupers, under Chapter V of Act VIII of 1859. 
Written statements were filed by the defendants who were 
interested in the particular parcela of the property in suit under 
the separate conveyances. They contended that, with regard to 
some of the properties, the suit was barred by limitation; that 
the plaintiff had not obtained a certificate of guardianship to 
his minor brother, and, therefore, could not sue as guardian under 
Act XL of 1858; that the consideration-money received had 
been expended by Jitan Lal in the: payment of his debts; 
that there had been previous suits for the same cause of action ; 
that there had been a misjoinder and nonjoinder of the parties 
who were alienees as defendants in the suit; and that the plaintiff 
had subsequently sanctioned some of the alienations, They 
denied that Jitan Lal was a spendthrift or bad character, and 
asserted that the alienations had taken place only under 
such necessity as would sanction them according to Hindu law. 
Numerous issues were fixed on the pleadings both of fact and 
law. The point as to plaintiff’s power to sue as guardian was 
afterwards given up before the Principal Sudder Ameen, and 
also that as to non-joinder of parties. : 

“The Principal Sudder Ameen found the issue as to limitation in 
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the plaintiff’s favor, "and it was not considered on appeal. With 
regard to the other issues, he considered séparately the validity of 
the alienations, and decided, with respect to certain portions of the 
property claimed, that the suit was “ incognizable,” the plaintiff 


_having assented to and confirmed the alienations “by filing peti- 


c tións in the Collectorate, in admission and confirmation of the 
“game.” With respect to other portions of the property he said: 
« The plaintiff has based his claim on the right of succession, under 
“instructions laid down in the Hindu law current in this part of 
*‘ the country; and on a reference to the Sudder Court precedents 


* adduced by the plaintiff, the general principle of Hindu law ` 


c appears to be that a father is incompetent, when his son is alive, to 
* alienate any of his immoveable ancestral property, unless there 


< exists necessity sanctioned by Hindu law to warrant such aliena- 


“tion. In such a state of things as this the plaintiff, after com- 
« plaining of the extravagance of his father, has caused the fact of 
“ the latter’s selling absolutely and conditionally, in the absence 
“of necessity sanctioned by Hindu law, his ancestral property 
“in dispute, and wasting the consideration-money thereof in 
“incurring euch expenses as were not valid, to be proved by 
“five of his witnesses. I am of opinion that their testimony is 
“sufficient for determining the validity or otherwise of such 
“ alienations ; for, when according to Hindu law, the right of 
“both father and son is involved in ancestral properties, how 
“ can any alienation effected only by a father, without the consent 
“of his son, be held valid, unless there exists such necessity for 
cc it as is sanctioned by Hindu law. Inasmuch as the defendants, 
“ vendees, persistently hold that the deeds which were executed 
“by the plaintiff’s father are valid, the burden of proof on the 
* point, that the plaintiff's father, having sold his ancestral pro- 
c perties to meet such necessities as are sanctioned by Hindu law, © 
c spent the consideration-money for the same in meeting the said 
* necessities, rests with the defendants, vendees, and it is very 
“ necessary for the latter to prove the said point, in order to show 
“ that those alienations were effected in good faith, and were valid.” 
In another part of his judgment, he said: “it is indispensably 
“necessary for the vendee, or the person in whose favor the 
“ alienation was effected, to prove two points: first, that the said 
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“alienation was effected to meet a necessity sanctioned by Hindu 
“law; secondly, that it was effected with the permission or con- 
“gent of an adult son.” 

When the vendees had proved that part of the consider- 


ation-money had been applied to the relief of such a neces-. 
sity as would sanction the alienation (e. g. payment of a judg- - 


ment-debtor), but failed to show how the remainder had been 
expended, the Principal Sudder Ameen disallowed the plain- 
tiffs claim to such a proportionate share of the property as 
would amount in value to so much of the consideration-money 
as defendants, the vendees, had proved to have been expended in 
payment of the debts of the alienor; but held in favor of the 
plaintiff that the alienation was void as to the remainder of the 
property. He gave a modified decree in favor of the plaintiff 
.on the principles above set out. 

The defendants, against whom a decree had been passed, ap- 
pealed to the High Court. 

On appeal, it was contended (inter alia) that the suit not 
having been brought till seven years after the death of Jitan 
Lal, the fact that the plaintiff had kept silence so long was proof 
of his consent to the alienations which he now sought to set 
aside; that it was for the plaintiff to prove that his father was 
extravagant, and had made the alienations without any real 
necessity for so doing ; that the plaintiff having failed in this, the 
suit should be dismissed; that, on the principle laid down in 
Hunooman Pershad Panday v. Musst. Munraj Koonwaree (1), it 
was not necessary for the purchasers, or mortgagees of the property 
alienated, to do more than ascertain that there were reason- 
able grounds for believing that the alienation was made in good 
faith and under legal necessity; that it was unnecessary 
for them to see that the consideration-money had been expended 
in discharging the debts which made the alienation necessary ; 
that the Principal Sudder Ameen was wrong in upholding the 
alienations, only so far as it wa proved that the consideration- 
money had been expended in discharging the debts, and dismis- 
sing the claim as to the rest; that the alienation was altogether 


G 


(1) 6 Moore’a L A., 399. 
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1869 valid; that, under the Hindu law, a son who charged his father 

RAJARAN with evil conduct and extravagance, could not be entitled to 

v succeed to the paternal property as heir; that the plaintiff 
RoR CH having admitted that certain of the deeds were justified by legal « 

necessity could not impeach the rest; and that the property 

being joint Hindu property, and alienated-by Jitan Lal and 

Udit Narayan jointly, the latteror his representatives should 


have been made parties to the suit. 
Mr. R. T. Allan and Baboo Nilmani Sein for appellants. l 


'Baboos Annada Prasad Bannerjee and Mahesh Chandra 
Chowdhry for respondents. 


Judgment was delivered as follows by 


Pxracock, C. J.—This appeal arises out of one of- many 
cases joined in one suit in which the plaintif, Lachman Prasad, 
on behalf of himself and Radha Mohan, his minor brother, as 
sons and heirs of Jitan Lal, deceased, sued in formå pauperis to 
recover possession of certain lands, by reversal of certain deeds 
of absolute and conditional sale, executed by his father Jitan Lal, 
and which the plaintiff alleges were executed without any ne- 
cessity. The deeds were all executed by Jitan Lal and Udit 
Sing, the brother of Jitan Lal, jointly, but the plaintiffs claim 
is confined to the one-half share alleged to have belonged to Jitan 
Lal, his father. Jitan Lal and Udit Sing were tlie sons of 
Baiju Lal. It was admitted, in the course of the argument, that y` 
Lachman Prasad was born in the year 1837, and Radhamohan, 
about the end of 1856, or the beginning of 1857, and that Jitan 
Lal, the father, died on the 8th of August 1857. The property 
in this and the other cases is situate in Zilla Sarun, and is subject 
to the Mitakshara law. It was ancestral: property inherited 
by Jitan Lal and Udit Sing btfore the birth of either of the 
plaintiffs. 

The Court has already, in a Full Bench decision of Raja- 
ram Tewari v, Lachman Prasad (1) pointed out the great 

(1) Case No. 228 of 1965; June 7th, 1867. 
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inconvenience arising from the joinder in one suit of many 
defendants having separate interests in distinct portions of the 
subject-matter of the suit, and each claiming under different cir- 
cumstances. The inconvenience is still more apparent when we 
consider the issues of fact which were raised in this case and 
bearin mind the dates of the several deeds which were sought 
to be set aside. . 
The issues of fact were : 
First.—Did plaintiff’s father, Lala Jitan Lal, sell his ances- 
tral estates in suit conditionally and absolutely for small sums 
„Of money, when there was no such necessity for their sale as has 
received the sanction of Hindu law, and spend the consideration- 
money of the same extravagantly ; or were the said alienations 
effected by plaintiff’s father at proper valuations, to pay off his 
ancestral debts, to contribute to the expenses of the education of 
his sons, and the marriage of his daughters, to meet the demand 
of Government revenue, and to defray expenses which were 
considered necessary and sanctioned by Hindu law? 
Second.—Are the deeds of absolute and conditional sale, 
whereof the reversal is sought, reversible or not? If so, which 
of the documents is reversible, and on what grounds ? 
Third.—Are the liabilities under loans contracted and bonds 
executed by plaintiff’s father, on the strength of which decrees 
have been passed by the Civil Court, valid or not? Is the claim 
for possession of properties, which were publicly sold in satis- 
faction of those debts, joint or not ? 
Fourth.—Even if it be proved that plaintiffs’ father was an 
, extravagant person, and that alienations of his ancestral estate 
were effected, when there was no such occasion for the same as 
has received the sanction of Hindu law, can the plaintiff be 
held entitled to possession of the properties in suit with mesne 
profits, or not? If so, then, from what time and at what amount 
ia the claim for mesne profits to be reckoned, and which of the 
defendants are to be held liable, and which not, for the payment 
of the same? 
Fifth.—Is the plaintiffs’ claim to the property, for the aliena- 
tion of which their father had executed certain documents 
before their birth, just and valid, or not? 
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Each of these issues ‘applied not to any one particular deed, 
but to each of the several deeds under which the defendants 
respectively claimed. bos 

In determining the issues of fact, the Principal Suddet Ameen 
who tried the case, aud who appears to have given it considerable 
attention, observed :— Reads p. 120 ante). 

- The Principal Sudder Ameen then very properly stiesaaded 
to consider separately the merits of each particular cage, With. 
reference to that part of the judgment in which the Prin- 
cipal Sudder Ameen says, “the burden of proof on the point 
“that the plaintiff's father having sold his ancestral proper- 


“ties to meet such necessities as are sanctioned by Hindu 


“law, spent the consideration-money in meeting the necessities, 
“ rests with the vendees, andit was very necessary for the latter 
“ to prove the point, in order to show that those alienations wére 
« effected in good faith and were valid,” ho is not quite accurate. 
The principle laid down by the Lords of the Judicial Committee in 
Hunooman Pershad Panday v. Mussamut Munraj Koonwaree (1) 
was as follows:—‘ Their Lordships think that the lender is 
“ bound to inquire into the necessities for the loan and to satisfy 
“himself, as well as he can, with reference to the parties with , 
“ whom he is dealing, that the manager is acting in the particular 
c instance for the benefit of the estate. But they think that if he 
c: does so inquire, and acts honestly, the real existence of an alleged 
« sufficient and reasonably accredited necessity is not a condi- 
“ tion precedent to the validity of his charge, and they do not 
* think, that, under such circumstances, he is bound to see to the 
“ application of the money.”—~Mussamut Norruttum Kooer v. 
Baboo Gouree Dutt Singh (2). The same principle had been 
applied in the case of sales of ancestral property governed by 
the Mitakshara law. 

If the plaintiffs’ case were sustainable in other respects, it 
would be necessary to direct issues in this and in the other cases 
as to whether the persons who advanced the money to Jitan. 
and Udit, upon the security of the lands or for the purchase of 
them, did, after due inquiry into the necessities of the father 
and uncle of the plaintiffs, act honestly in the belief, that a suf- 

(1) 6 Moore’s L A., 399. (2) 6 W. R., 193. 
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ficient necessity;for taking up the'money for the benefit of the _ 


family existed. 

In the case out of which appeal No. 228 arises, the Principal 
Sadder Ameen says: “ As the plaintiffs father saved his estate 
“which had been advertised for sale in execution of a 


‘decree ,obtained by Permeswar Pandey, by paying, out of the 


* consideration-monuey covered by this deed, rupees 1,246, ora 
“moiety of the decretal money due from him to the said decree- 
* holder, the sale of 4 pie, 10 kets and 7 mussats, out of anna 1-7 
“the property in suit, or that of the share of plaintiffs father 
«Jitan Lal, reckoned in proportion to the said decretal money 


“(rupees 1,246), ought to be considered good. The defendant: - 


“ has failed to prove that the remainder of the consideration- 
** money was spent in meeting auy other similar legal necessity. 
“* Consequently the sale of anna 1-4-13 is invalid, and ought to 


“be cancelled. Moreover, the defendant’s statement regarding 


“the payment of zuripeshgi is not sufficient to validate the 


'& gale, for itavas unnecessary to have recourse to sale for the 


“ purpose of paying the zuripeshgi.” 
The Principal Sudder Ameen has treated the conditional sale 


„as valid, in respect of a portion of the lands in proportion to that 


. 


_ portion of the consideration-money borrowed for aud spent in a 


matter of legal necessity, and has found that it was void as to the 
residue of the lands conveyed; and he decrees that the plain- 
tif should recover @ certain portion only of Mauza Pakhera. 
I think it very doubtful whether the principle of upholding 
the deed as to that portion of the land which bears the same 
proportion to the whole quantity conveyed as the money 
borrowed for and applied in discharging a legal necessity bore 
to the whole amount of the consideration-money is a correct one. 
If a larger sum of money was borrowed or raised by sale than was 
required fora legal necessity, and a larger portion of the estate than 
was necessary for the purpose of raising the sum legally required 
was mortgaged, or sold, the vendees or mortgagees, as the case 
may be, would be entitled to a charge upon the lands mortgaged 
or sold to the extent of the money required and taken up for 
purposes for which, according to the Hindu law, the plaintifi’s 
father and uncle wore entitled to alienate the estate during the 
19—c . 
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1869 minority of the plaintiffs. This was the principle upon which 
Rasana the Lords of the Judicial Committee of the Privy Council acted 
eee in regard to an estate sold by a Hindu widow, and the same prin- 
Prasav, ciple appears to be applicable in a case like the present: see the 
case of The Collector of Masulipatam v. Cavaly Vencata Naraina- 

pah (1) The same principle seems to have been acted upon 

in the case of Modun Gopal Thakoor v. Ram Buksh Pandy (2). 

It is unnecessary, however, to decide whether if an ancestor 
borrows rupees 20,000 when he is not justified in borrowing for 

the necessities of the family more than rupees 10,000, and mort- 

gages an 8-anna share of the ancestral estate as a security for 

_ the rupees 20,000, when he could borrow the rupees 10,000 upon 

the mortgage of a 4-anna share of the estate, the heir may treat 

the mortgage as void as to a 4-anna share and good as to the 

other 4-anna share. Itis certainly more convenient than com- 
pelling the heir to repay the rupees 10,000 lawfully borrowed 

before he can set aside the mortgage as to any part of the estate, for 

the heir may be unable to pay the rupees 10,000 or even to bor- 

row it upon the security of the estate upon the chance of his 
succeeding. It may well be assumed in such a case that theshare 
mortgaged was a sufficient security for the whole loan, and conse- 
quently that one-half would be a sufficient security for half 

‘the loan, In Rajaram Tewari v. Lachman Prasad (3), it 

was held that if any portion of the money borrowed by the 
ancestor was for purposes recognized by the Mitakshara as neces- 

sary, the plaintiff is not entitled to recover under a plaint which 

seeks to set aside the deed in toto, and to recover possession upon 

the ground that the whole of the money was used by the father 

for the purposes of his own extravagance. See also the case of 
Modun Gopal Thakoor v. Ram Buksh Pandy (2) after remand. 

I am not, however, prepared to admit the correctness of that 
ruling as regards the form of the pleadings. The plaintiff to 
whom, in all probability, the circumstances, under which the trans- 

action with his father took place, are not so well known as they 

are to the defendants, seeks to recover possession of the 


(1) 8 Moore’s I. A., 500, 504, and 605. (3) Oase No. 228 of 1865: June 7th 
(2) 6 WR, 71. 1867, 
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land alienated by his father by reversal of the deed of con- 
ditional sale. It was for the defendants to prove that a legal 
necessity for taking up the money upon loan existed, or that 
after due and honest enquiry they had reason to believe that 
such a necessity did exist I see no reason why in such a 
case, upon the defendant’s establishing a necessity for part 
of the loan, the Court might not decree that the deed should 
be set aside, and the plaintiff recover possession upon 
his paying the amount which was legally taken up for necessary 
purposes recognized by law, or that the deed should be set aside 
in proportion. In the case above referred to, The Collector of 
Masulipitam v. Cavaly Vencata Narainpah (1), the suit was to set 
aside an alienation in ¿oto and to recover possession of a zemindary, 
upon the ground that the vendor was a widow who had no 
power to alienate, and there was no offer to pay what, if any- 
thing, might appear to be due for advances made to her for 
purposes for which, according to Hindu law, she was entitled to 
alienate the estate, yet the Lords of the Privy Council directed 
an enquiry as to whether any, and what, advanceg had been 
made to the widow for which, according to the Hindu law, she 
would have been entitled to alienate the estate. It does not 
follow that they would not have set aside the deed as to a 
certain proportional share of the estate, if there had been a 
finding that there was a legal necessity for raising one-half of 
the purchase-money, but no legal necessity as to the other 
half. There are many other cases in the Courts of Equity in 
England in which the relief prayed for has been granted upon 
equitable conditions annexed by the Court, though the relief 
was prayed for absolutely. Thus, in Head v. Egerton (2) a 
suit to compel the defendant to deliver up certain title deeds to 
the plaintiff which he claimed as owner, the Court refused to 
order the deeds to be delivered up, unless the plaintiff would pay 
the defendant certain money which was equitably due to him. 
In Towers v. Davys (3) the plaintiff filed a bill to compel 
the defendant to give up certain deeds which concerned his 
estate. Defendant refused to deliver up the deeds until her 


(1) 8 Moore’s L A., 500, (2) 3 P. W., 279. (3) 1 Vernon, 479. 
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jointure was confirmed, the plaintiff insisting that the jointure 
was after marriage and was purely voluntary. But the Court 
refused to order the delivery of the deeds to the plaintiff except 
upon the terms.of his confirming the jointure. If, therefore, this 
question depended merely upon the form of the pleadings, I 
should refer the case to a Full Bench. 

These cases stood over until after the decision of the Full 
Bench in the case of Sadabart Prasad Sahu v. Foolbash Koer (1) 
and the analogous cases. Those cases have now been deter- 


„mined, and it has been held that under the Mitakshara law, 


one of several members of a joint Hindu family cannot, without 
legal necessity, alienate any portion of the undivided ancestral 
property without the consent of the whole of his co-sharers, and 
that such alienation is not valid even for the share to which 
the alienor would have been entitled on partition. 

In the appeal, No. 228 of 1865, the deed sought to be set 
aside was a deed of conditional sale dated the 11th of June 1847. 
It recited that Jitan Lal and Udit Narayan, the father and 
uncle of the plaintiffs, on the 16th of May 1824, had borrowed 
5,500 sicca rupees from the father of Permeswar Dutt, and had 
given him a zuripeshgi lease of that date to secure the amount; 
that the holder of the zuripeshgi had sold it to Bandi Ali, 
and had executed a deed of assignment to him, and that Bandi 
Ali was then in possession; that afterwards, in order to pay off 
a decree for 2,493 rupees recovered against them by Permeswar 
Dutt, and other monies, Jitan Lal and Udit Narayan had taken 
up 3,440 rupees upon a deed of conditional sale dated the 
12th of February 1845; that in consequence of the debt due 
under the deed of 1845 not having been paid, Permeswar Dutt 
had applied for foreclosure, and had served notice on the 26th 
of June 1846; that, in order to protect the estate and to pay off 
Permeswar Dutt, Jitan and Udit had borrowed the money 
secured by the conditional sale of the llith of June 1847, 
The deed of the 11th of June, 1847 contained a proviso that 
if the mortgagors should fail to pay off the mortgage debt on 
the day stipulated, the mortgagee should be at liberty to take 


(1) 3 B. L. Rọ FB, 31. 
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possession of the mortgaged property by paying off the debt 
duo on the mortgage of the 16th of May 1824. The defendants 
alleged that they foreclosed the mortgage of 1847, paid off the 
debt due to one Bechi Pandey under the mortgage of the 16th 
of May 1824, and obtained a decree for possession in 1852, 
The rent reserved by the zuripeshgi of 1824 was 710 rupees, 
of which rupees 50 were to be paid to the mortgagors and 
660 rupees were to go in discharge of the interest on the debt. 
The Principal Sudder Ameen found that there was legal 
necessity for the plaintiff's father raising 1,246 rupees, and that 
therefore the mortgage of the share of the plaintiff's father was 
good for a portion of the property in proportion to that portion 
of the money raised. But Jitan alone did not borrow 1,246 
rupees on his share of the estate, but Jitan and his brother 
Udit Narayan borrowed the whole sum necessary to pay off the 
decree, viz., 2,493 rupees, upon their joint interest in the estate. 
Jitan and Udit Narayan were members of the joint family, 
of which the plaintiffs, on their respective births, became members, 
So long as the family was joint, Jitan and Udit had no certain 
definite shares in the estate, although upon partition, if it had 
taken place at that time, Jitan and his sons might have been 
entitled to one-half, and Udit and his son, if he had one, to the 
other half. The money borrowed by Jitan and Udit, so far 
as it was for a legal necessity, was borrowed by them jointly, 
and was a charge upon the joint estate. The whole amount is 
a charge upon what is called the plaintiff’s share, as well as upon 
what is called Udit’s share. Udit’s half of the money borrowed 
is not chargeable upon what is called his share only, and Jitan’s 
half upon what is called his share only; but the whole 
of the money borrowed by the two, so far as it was for a legal 
necessity, was a charge upon the whole of the joint estate in the 
property mortgaged, There is nothing to show that the joint 
family has beeu separated, or the joint property partitioned; and 
in the absence of such partition, the plaintiffs have no defined 
or certain share which they can call their own, or for which they 
can sue alone without making all the members of the joint 
family parties to the suit. It appears, from somo of the state- 
ments, that Udit Narayan had a son, but there is no distinct 
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evidence upon that subject, or to show that he is living, The 
plaintiffs are not entitled to sue alone, unless they can show that 
they were, at the time of the commencement of the suit, the sole 
surviving members of the joint family of which Udit Narayan 
was one, and entitled by descent or otherwise to the interest 
of Udit as well as of Jitan. , 

Further, it appears from the recitals in the deed of 1847, that 
Udit Narayan and Jitan borrowed money upon the security of 
the lands on the 16th of May 1824, which was before either of 
the plaintiffs was born. Jitanand Udit at that time had power to 
borrow money upon the security of the lands, for they appear 
to have been at that time the only members of the joint family. 
It is alleged that the defendants paid off that mortgage, but 
there is no distinct proof of that payment, or that the mort- 
gage of 1824 was then outstanding; and no distinct issue 
appears to have been raised upon either of those points. 
The recitals in the deed of 1847, if true, showed a legal 
necessity for borrowing. An issue ought, therefore, to have 
been tried, not only as to whether legal necessity for borrowing 
existed, but also whether the lenders acted with due caution 
and made due enquiries as to whether such a legal necessity 
existed as justified the mortgage for the full amount for which 
it was given, or for any other, and what amount. It is unneces- 
sary to send the case back for the trial of such an issue, as it is 
clear that the plaintiffs are not entitled to recover any portion 
of the estate until the charge created by Udit as well as that 
created by the plaintiffs father has been set aside; and the 
charge created by Udit cannot be set aside-in this suit. Fur- 
ther, the plaintiffs as two only of the members of a joint family 
which does not appear to have been separated, and as two only 
of the owners of joint property, which does not appear to have 
beenepartitioned, are not entitled to any certain definite share for 
which they can sue alone: Appovier v. Rama Subba Aiyan (1). 

The right of aétion has been misconceived, and the proper 
persons have not been made parties. The suit should have been 
brought by all the joint owners toset aside the deed as to the 


(1) 11 Moore’s I. A., 75, 
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charge created by Udit as well as to the charge created by 1869 


Jitan; and the suit should have been brought by all the mem- 
bers of the joint family, and not by two of them alone who 
before partition have no definite share. If the deed were to be 
set aside, it would be impossible by the decree to define the 
share to which the plaintiffs are entitled to recover so long as 
the property is joint. If the other members of the joint family 
refused to join as plaintiffs, they might have been made defend- 
ants in the suit, A case like this in which the plaintiffs sue to 
set aside a deed executed by their own father and uncle upwards 
of twenty years ago, upon the ground that the conveyance 
was void under the Mitakshara law, is one, to say the least of it, 
strictissimi juris. 

It appears to me, for the reasons above stated, that the decision 
of the Principal Sudder Ameen ought to be reversed, and the 
plaintiffs suit dismissed with costs in the lower Court, and the 
costs of this appeal. 





Before Mr. Justice Bayley and Mr. Justice Markby. 


KHODIE LAL (Dacnsx-norpzr) v. MUOSSAMAT BISWASU KUNWAR 
(JUDGMBNT-DEBTOR.)* 


Limitation—Act XIV of 1859, s. 20—Ezecution—Sunday. 


A decree was passed on the 6th September 1865. Application for execution was 
made on the 7th September 1868. The 6th September 1868 was a Sunday. 

Held, that the fact of the last day of the three years within which application for 
execution might be made falling upon a Sunday, gave the Court no power to enter- 
tain such application on the day following. 

Held, also that the day on which the application for execution is made is not to 
be excluded from the computation, and that the application must be made within 
three calendar years from the passing of the decree. 


Baboo Khettra Mohan Mookerjee for petitioner. 


Baboo Kali Krishna Sen for opposite party. 

Tur facts of the case and the arguments are sufficiently stated 
in the judgments, which were as follows: 

Bayiey, J.—I am of opinion that this appeal must be dis- 
missed with costs. 


* Miscellaneous Special Appeal, No. 416 of 1869, from a decree of the Judge of 
Tirhoot, dated the 3rd June 1869, reversing a decree of the Sudder Moonsiff of that 
district, dated the 29th December 1868. 
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The decree is dated the 6th September 1865. A petition for 


Kuovis Lau execution was put in on the 9th July 1868, but the case was 


Mossamar 
Biswasu 
Kuxwar 


subsequently struck off. On the 7th September 1868, there was 
another application for execution, but this was one day beyond 
the three years of the date of the decree, in consequence of the 
previous day, viz., the 6th September, being a Sunday. Upon 
these facts, the lower Appellate Coyrt has held, with reference 
to the case of Rajkisto Roy v. Dinobundhoo Surma (1), that the 
application was beyond time. 

In special appeal, it is contended, first, that the lower Appel- 
late Court has overlooked the application of the 9th July 1868, 
which kept the decree in force; and, secondly, that the Full Bench 
decision does not apply to execution cases, and that, as the last 
day fell on a Sunday, the application made on Monday next was 
perfectly within time. 

As to the first point, we can hardly imagine that the Judge 
has overlooked the application of the 9th July 1868, when that 
Court specifically cites it, and it certainly cannot be said that 
the lower Appellate Court was pressed with this point when it 
distinctly records that the plea urged before it was not the first 
one here, but the second, to which we now proceed. 

The decision in Rajkisto Roy v. Dinobundhoo Surma (1) is not 


“ shewn to have been set aside. It is, however, contended that in the 


case of Brojo Beharee Sahoy v. Kewal Ram (2), Pusar aud Hos- 
HOUSE, JJ., have laid down the principle that the day of appli- 
cation must be excluded from the calculation, and that adopting 
this principle, and excluding the 7th September 1868, the applica- 
tion is within three years. That construction of the case, how- 
ever, seems to be very doubtful, for the judgment goes on to 
say, that the decree in that case waa of the 9th July 1864, and 
the application for execution was dated the 9th July 1867, and 
thatthe words “preceding the application” must mean three years 
within the date of application, Now three years within the date 
of application must exclude the day of application. But be that 
as it may, I am of opinion that the Full Bench decision is that 
which we should follow, and that no principle has been laid 

(1) Reference to the High Court by the Judge of the Small Cause Court of 
Hooghly and Serampore, June 14th, 1865, (2) 10 W. R5. 
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down in that decision that the date of application must be ex- 1870 
cluded from the computation. Kaopm Lar 
On these considerations I think that the application of the Mosaaitit 
7th September was not within time; that when the decree was Kuxwaz. 
of the 6th September 1865, even excluding the date on which 
it was passed, it was the duty of the judgment-creditor to apply 
within three calendar years of the 6th September, that is, at 
sometime prior to the 7th September 1865. He did not, how- 
ever, put in his application within that period, and consequently 
his present petition is, in my opinion, out of time. 
I would, therefore, dismiss this special appeal with costs. 


Marxsy, J.—I am of the same opinion. I think that ac- 
cording to the doctrine laid down in the Full Bench decision 
in Rajhisto Roy v. Dinobundhoo Surma (1), a decree is to be 
held barred as soon as the three years have expired from the 
date of that decree, and that accordingly this decree was barred 
on the 6th September 1868. The only thing that raises any | 
doubt in my mind is the decision of Brojo Béharee Sahoy 
v. Kewal Ram (2), and although it is a little difficult to . 
understand exactly the first part of the judgment which lays 
down the principle of calculation, it seems quite clear that when 
the learned Judges came to that part of the judgment where 
they apply the principle to the facts of the case, they arrive ex- 
actly at the same result at which we have arrived in this case. 
The learned Judges in that case say, “ the date of the final de- 
“eree in the present case was the 9th July 1864, and this ap- 
“ plication for execution was made on the 9th July 1867; that 
“ being so, the application in this case was, in our opinion, made 
‘just within the three years.” I think it is quite clear that 
when the learned Judges say that the applicant coming on the 
9th July 1867 to execute a decree of the 9th July 1864, was 
just within time, they mean, that it was made on the very last 
day of the three years, and that the application of the decree- 
holder on the 10th July would be too late. 


(1) Reference to the High Court by the Judge of the Small Cause Courts of 
Hooghly and Serampore, June 14th, 1865. (2) 10 W. R, 5. 
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1870 Applying the same calculation to this case, I think that the 
Kuovrm Lau present application on the 7th September is too late, and that 
Mussamar We have under the decisions wo power to éxtend the time in 
Biswasu 


Kunwar. consequence of the 6th September falling on a Sunday. ‘ 


Before Mr. Justice Macpherson and Mr. Justice E, Jackson. ; 


1870 JADAB CHANDRA TOI PARAMANIK (Jupament-pestoz) v. DINA- 
Feb. 9. NATH DAS (Dsostr-noLDER.)* 


Cooch Behar— Court of the Dewan Ahilkar—Act VIII of 1859, 8. 284. 


It not being shewn that the Court of the Dewan Ahilkar of Cooch Behar iso 
Court within the British Territories, or a Court established by the Governor General 
in a foreign state,— Held, the Judge of Rajshahye had no jurisdiction, under sec- 
tion 284, Act VIII of 1859, to execute a decree of that Court. 

Baboos Iswar Chandra Chucherbutty and Bhairab Chandra 


Banerjee for appellant. 
Baboo Tarini Kant Bhuttacharjee for respondent. 


The facts of this case, and the arguments, are sufficiently 
' stated in the judgment of the Court, which was delivered by 


Jackson, J.—It appears that the special respondent, Dina- 
nath Das Sirkar, obtained a decree in the Court of the Dewan 
Abilkar of Cooch Behar, against the special appellant, Jadab 
Chandra Toi; and on his application the decree was sent to the 
Judge of Rajshahye for execution in that district. The Judge 
of Rajshahye sent it to the Moonsiff of Shahazadpoor. Notice 
was issued to the judgment-debtor, and his property attached. 
He thereupon objected that the decree having been passed by 
the Court of the independent state of Cooch Behar could not be 
executed by the Rajshahye Court. 

The Moonsiff held that this objection was valid; that the Court 
of the Dewan Ahilkar of Cooch Behar was not a Oivil Court 
within any part of the territory of British India, and was not a 
Court established by the authority of the Governor General of 
India in the territories of a foreign state, within the terms of 
section 284, Act VIII of 1859; and that, consequently, he, the 


* Miscellaneous Special Appeal, No. 388 of 1869, from an order passed by the 
Officiating Judge of Rajshahye, dated the 12th May 1869, reversing an order of the 
Moonsiff of that district, dated the 2nd November 1868. ` 
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Moonsiff of Shahazadpoor, had no jurisdiction to entertain the 1870 
execution of the decree. Janae omar 


On appeal, the Judge of Rajshahye has reversed the order PARAMANIE 
e passed by the Moonsiff. He was satisfied that Cooch Behar Dunararn 

2 was within the territories of the British Government in India; 
that there had been reciprocity in execution of decrees between 
the Courts of the Rungpore district and that of the Dewan 
Ahilkar of Cooch Behar, and he, therefore, ordered the execution 
of the decree to proceed. 

On epecial appeal, it is said that the Judge was in error; that 
there was no evidence to show that the Dewan Ahilkar’s Court 
was a Court within the territories of British India; that it was 
a Court of the native state of Cooch Behar; and that unless the 
Court was such a Court, as is mentioned in section 284, Act VIII 
of 1859, the Moonsiff could not execute the decree. 

We think that the Moonsiff was right. The only rules for 
execution of decrees by a Court other than that which passed 
the decree, are those laid down in section 284, Act VIII of 1859. 
The Judge of Rajshahye seems to be in error in holding that 
the Court of Dewan Ahilkar of Cooch Behar is a Court within 
British territories. It is a Court of the native state of Cooch 
Behar, and it is not shown that it is even “ established by the 
authority of the Governor General” in that foreign state. The : 
decree-holder must show that the Moonsiff of Shahazadpoor hag 
jurisdiction to execute the decree under section 284, Aot VIII 
of 1859. . He appears to have altogether failed to do this, and 
his pleader is unable to satisfy us on this point. 

The order passed by the Judge of Rajshahye must, therefore, 
be reversed. The decree-holder must pay all- the costs in the 
Courts below and this Court. 


are 
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Before Mr. Justice Phear and Mr, Justice Mitter. 


1870 RAJKISHOR DUTT ROY, alias RAMKISHOR DUTT ROY (one or 
Feb, 14. THE Piarntirrs), v. GIRISH CHANDRA ROY CHOWDHRY 
AND oTHERS (DayENDANts.)* 


Limitation— Alienation by Hindu Widow. 


A. a Hindu widow, while in possession of the property left by her husband, sold 
8 portion thereof. After her death, her daughter, B., succeeded to the property, but 
took no steps to set aside the alienation made by her mother. After her (B.’s) death, 
her sons succeeded to the property, and instituted the present snit, after a lapse of 
thirty-six years from the death of A., but within twelve years from the death of B., 
to obtain possession of the property sold by A. 

Heid (Mirree, J., dissenting), that the suit was barred. The causo of action arose 
when B. succeeded to the property. 


Onn Sibnarayan died, leaving a widow, Nabadurga, and a 
daughter, Narayani, and some real and personal property. Naba- 
durga did, in her life-time, sell and convey to the ancestor of 
Girish Chandra Chowdhry the share of the zemindary to which 
she had succeeded on the death of her husband. Nabadurga 
died about thirty-six years before-the commencement of the suit 
hereinafter mentioned, and Narayani succeeded to the property. left 
by Sibnarayan. Narayani took no steps during her life-time to 
recover the property sold by her mother. On Narayani’s death, 
her sons, Rajkishor and others, succeeded to the property left 
by their maternal grandfather, and instituted the present suit, 
within twelve years from Narayani’s death, against Girish Chan- 
dra, for recovery of possession of the property sold by their 
maternal grandmother. The defendants set up, in their written 
statement, that their ancestor had purchased the property about 
sixty years ago; that they had all along been in possession 
thereof; and that as the suit had not been instituted within twelve 
years from the death of Nabadurga, it was barred by lapse of time. 
The Moonsiff found that Nabadurga died about thirty-six years 
ago, and was succeeded by Narayani; that no steps were taken by 
Narayani, during her life-time, to recover the property in dispute ; 

* Special Appeal, No. 2400 of 1869, from a decree of the Officiating Judge of 


Mymensingh, dated the 22nd June 1869, reversing a decree of the Officiating Sudder 
Moonsiff of that district, dated the 26th April 1869, i 
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that Narayani died, leaving the plaintiffs, who succeeded to the 1870 
property left by their maternal grandfather; and that the suit ones 
was instituted within twelve years from Narayani’s death, He p, 2 
* held that as thirty-six years had elapsed from the death of Dorr Boy, 
Nabadurga to the institution of the suit, the plaintiffs were barred Gmsa sit CIAN- 
by lapse of time, and, accordingly, dismissed the suit. Cnowputny. 
On appeal, the Judge, quoting Ramdyal Gossain v. Kattyanee 
Debia (1) and Brinda Dabee Chowdrain v. Peareelal * Chow- 
ı dhry (2), confirmed the decision of the lower Court. 
Girish Chandra, one of the plaintiffs, appealed to the High 
Court. 


’ Baboo Hari Mohan Chuckerbutty, for the appellant, contended 
‘ that the suit for possession was not barred by lapse of time, as 
the cause of action for possession did not and could not arise 
till after the death of Narayani—Ram Doollub Sandyal v. Ram 
Narain Moiter (3); that if the plaintiff had brought an action 
during the life-time of Narayani, it would have been merely asuit 
for a declaratory decree,.and not a suit for possession, and that 
even in that case his suit would have been dismissed as being pre- 
mature, see Bamasoonduree Dossee v. Bamasoonduree Dossee (4); 
and Rashbeharee Lall v, Burmessur Nauth (5). Nabin 
Chandra Chucherbutty v. Iswar Chandra Chuckerbutty (6) did 
not apply, inasmuch as the Chief Justice has distinctly drawn 
a difference between a possession originating from an act of the 
widow and @ possession acquired otherwise than by the act of 
the widow; that Tarini Charan Chowdhry v. Saroda Sundari 
Dasi(7), Srinath Gangopadhyav. Mahes Chandra Roy (8), Chun- 
der Kanth Roy v. Peary Mohun Roy (9),and Anund Mohun Roy v. 
Chunder Moni Dassee (10) were in point; that the lives of Naba- 
durga and Narayani should be considered as one life, one conti- 
nuous bar to plaintiff’s succeeding to the property in dispute ; 


(1) 8 W. R., 256. (6) Case No. 460 of 1867; April 29th, 
(2) 9 W. R., 460. 1868, 

(3) 7 W. R. 453. “ Qs B.L. R, A C., 145, 

(4) 10 W. R., 301. (8) 4 B. L. R, F. B., 3. 

(5) 10 W. R., 30. (9) 1 Hay’s Rep., 69. 


(10) 2 Hay’s Rep., 648, 
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1870 that a suit for possession, -by setting aside an alienation made 
Rasxrsron by a Hindu widow, could be brought within twelve years from 


alias the time when his right to possession accrued. 
RAMKISHOR 


Durr Roy, 
Gmn Cuan Baboos Anukul Chandra Mookerjee and Srinath Das, 
coms Hox, for the respondent, contended that the possession of the 
HOWDHRY. 
defendant, after the death of Nabadurga, was, beyond doubt, 
adverse against Narayani, and consequently under the Full 
Bench decision in Nabin Chandra Chucherbutty v. Iswar Chan- 
dra Chuckerbutty (1), such possession was adverse against 
the plaintiff, and as the suit had not been instituted within 
twelve years from Nabadurga’s death, it was barred by lapse- 
of time. ' 


Baboo Hari Mohan Chuckherbutty in reply. 
° 


Pnear, J.—I think that this case is governed by the decision 
of the Full Bench in Nabin Chandra Chucherbutty v, Iswar 
Chandra Chucherbutty (1). It appears to me that the cause 
of action, upon which the plaintiff sues, had accrued to his 
predecessor Narayani. The title by which he has a right to 
inheritance is essentially the same as the title by which Narayani 
took and enjoyed it; and the cause of action which gives him 
a right to sue the defendant is made up of his title to the 
property which is in dispute on the one side, and the wrongful 
withholding of that property from him by the defendant .on 
the other side. Although, in one sense, it may be said that he 
does not claim through his mother, but as heir of the same 
person to whom his mother had also been heir, yet the title of 
himself and his mother seems to me the same, and certainly 
the wrongful withholding of the property, on the part of the 
defendant, has continued from the time when his mother first 
became entitled. The plaintiff does not come before the Court 
resting upon any right to the property which is superior or 
antecedent to his mother’s right, but as I think precisely on the 
same right; the formerly much vexed question in English Real 
Property Law as to the distinction between the per and the post 


(1) Case No. 460 of 1867; April 29th, 1868, 
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does not, as I think, here occur. I am, therefore, of opinion 1870 
that the cause of action on which the plaintiff sues has been in Halas hag 
existence since his mother’s right accrued, thdt is for a period rai o 
antecedent to the bringing of the suit which is far greater than Durr Roy, 
the period of limitation., This has been the view taken by the Guusa Grax- 


Courts below, and I think, therefore, that this appeal should be cnowonay. 
dismissed with costs. 


Mirtrer, J.—If I were at liberty to decide this case accord- 

ing to my own view of the law, I should have held that the suit 

. is not barred by limitation. The plaintiff does not derive his 

“title from his mother, nor am I prepared to say that the title 

on which the present suit is brought is the same as that on which 

his mother succeeded to „the property in question. But as 

this point has been decided otherwise by the Full Bench decision 

referred to by my learned colleague, and as I feel myself bound 
by that decision, I must dismiss this appeal with costs. 


Before Mr. Justice Kemp and Mr. Justice Glover. 


SYED WAJID ALI KHAN (Prater) v. LALA HANUMAN PRASAD 1869 
AND OTHERS (DEFENDANTs.)* Nov. 27. 


Mahomedan Law-— Pre-emption—Tulub-ishhad, Performance of—Shafee Kha- 
lit-—-Shafee Sharik— Valuation of Suit—Act VIII of 1869, ss. 81, 360. 


The personal performance of the tdub-ishhad, or demand for pre-emption by 
the pre-emptor, depends on his ability to perform it. He may do it by means of a 
letter or messenger, or may depute an agent, if he is at a distance and cannot afford 
personal attendance. 

Where a defendant, after the case had been gone into on the merits, set up that 
the suit had been undervalued, and the Court of first instance found in favor of the 
plaintiff on that issue, but the lower Appellate Court was of a contrary opinion, 
and dismissed the suit,—Held that the lower Appellate Oourt should, before 
dismissing the suit on that ground, have allowed the plaintiff the option of 
supplying the necessary stamps, as the first Court would have done, under section 
81, Act VIII of 1859. In any case, the order of the first Court was not one 
affecting the merits of the case or jurisdiction of the Court; and, therefore, under 
section 350, Act VIII of 1859, the snit could not be dismissed on appeal upon’ 
that'ground. | 

* Special Appeals, Nos, 1440 and 1441 of 1869, against the decrees of the Subor- 
dinate Judge of Saran, dated the 9th April 1869, reversing the decrees of the Moon- 
siff of that district, dated the 9t November 1868. 

21—C . 
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1869 THIS appeal arose out of two suits identical in their nature 
Srp Wasp and circumstances and in the pleadings and evidence. They 
v. were heard together in the Mofussil Courts, and also before the 
Lara Hawu- H 
man Prasan. High Court on appeal. In both a right of pre-emption was 
claimed under the Mahomedan law. In the one suit the plain- 
tif, Wajid Ali Khan, sued Sri Raj Chokor Saran Narayan 
Sing (vendor) and Lala Hanuman Prasad (vendee). In the 
other the same plaintiff sued Sri Raj Chokor Saran Narayan 
Sing (vendor) and Lala Sheo Suhay Sing, Hardeo Narayan, and 
Lala Deoki Lal (vendees). š 
The suits were instituted in the Court of the Moonsiff of 
Sewan, Zilla Sarun. In the’ first of the suits above-named, ` 
the plaintiff claimed to recover possession of a share of four annas 
out of eight annas of the whole sixteen annas of Mauza Hajujipore, 
in Pergunna Andur, the Mehal of Hurnathpore, on a right of 
shafee hhalit, by the surrender of the deed of absolute sale, dated 
29th July 1867, executed by the defendant vendor to the vendees 
for a consideration of Rs. 2,900 mentioned in the deed. The value 
of the suit was estimated at Rs. 536-0-3 pie, as being ten times the 
proportionate amount of Government revenue on the land claimed. 
In the second case, the claim was similarly tendered in all res-, 
pects, except that the claim was for “a share of four annas out 
of the entire sixteen annas of Mauza Hajujipore.” The defend- 
ants held under two kobalas of the dates mentioned. The plain- 
tiff alleged that he had at one and the-same time performed 
the ceremonies of mutcasabat and tulub-ishhad as prelimi- 
nary to his claim to the property covered by the kobalas of 
both defendants. The issues fixed by the Moonsiff of Sarun were, 
whether the plaintiff had duly performed the necessary prelimi- 
naries of pre-emption immediately on receiving intelligence of 
the sale; whether the mauza under ‘claim had been divided 
by private partition; and whether the plaintiff was entitled to 
claim a right of pre-emption. After the case had been gone 
into on the merits, one of the defendants raised another issue, 
. alleging that, with reference to Act XXVI of 1867, the suit 
was undervalued. 
The Court of first instance found every issue in favor of the 
plaintiff. The Moonsiff observed that whether the mauza had 


aug y aves 
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or had not been divided, the vendors could not be held to have 1869 
any right of purchase on the face of the right of the plaintiff; SYED ae 
that the onus of proving partition was on the defendant; that TENOR 
the plaintiff was certainly a shafee khalit in the rights and in- sax Prasan, 
terests of the property sold. He referred to paragraph 6, Chapter 
IV, Macnaghten’s Principles of Mahomedan Law. He went on 
to say, “the defendant admits the plaintiff to be a shafee-jar, or 
pre-emptor by vicinage, but this is not reliable.” l 
The Subordinate Judge of Zilla Sarun reversed the decision 
of the Moonsiff on the ground that, while under Act XXVI 
of 1867 the valuation of a suit at ten times the sudder jumma 
“may be sufficient when the value of the property under claim 
does not otherwise appear, yet as it appeared on the plaint that 
the value of the property claimed greatly exceeded ten times 
its sudder jumma, the suit was undervalued, and ought to 
be dismissed ; that on perusal of certain collectorate proceedings, 
dated lst September 1854, and a kabuliat dated 7th Jaista 1259 
(22nd May 1852), it was clear that the whole sixteen annas of 
Mauza Hajujipore were divided under a mutual partition into two 
separate pattis of eight annas each; that the collections from the 
tenants of the two pattis were made separately ; and that the plain- 
tiff had no connection or concern with the patti within which the 
property claimed by right of pre-emption lay; that, therefore, 
the plaintiff's claim by right of shafee khalit by no means holds 
good; that the necessary preliminaries of tulub-ishhad had 
not been observed by the plaintiff; that the plaintiff had per- 
formed the ceremony of tulub-ishhad, or demand for pre- 
emption, by an agent, whereas the Mahomedan law required 
, “ the demand for pre-emption to be made at the time of sale or 
“ subsequent to it; by the pre-emptor in person, and it cannot 
“be made through the agency of another person.” He relied 
on Meer Syed Alee v. Sheikh Mahomed Mozahur (1) and 
dismissed the plaintiff's suit. 
The plaintiff then brought a special appeal before the High 
Court, on the grounds that if the lower Appellate Court was 
vight in entertaining the plea set up by the defendant, which 


(1) S. D. As, 1887, 117, 
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1889 had not been taken in his written statement, that the suit was 
Sreo Was undervalued, the plaintiff ought at least to have been allowed 
Aut Kuan j 
hey ee under section 31, Act VIII of 1859, to pay the extra stamps ; 
nan Prasan, that the decision of the Court of first instance in his favor should, 

not have been reversed in appeal on a point not affecting the 
merits or the jurisdiction of the Court—section 350, Act VIII of 
1359,; thatthe collectorate proceedings and kabuliat only showed 
that the plaintiff, being entitled to an eight-anna share or moiety, 
of the estate, let out that eight annas to a ryot, and sued him for 
the rent thereof; that there was no evidence of any partition or 
division; and that the demand for pre-emption, tulub-ishhad, might 
legally be made by a messenger (Baillie’s Mahomedan Law, 
page 483), the purchaser living at Kherain, 36 miles from 
Chupra, where the plaintiff resided. 


Messrs. Zwidale and C. Gregory for appellants. 


_Baboos, Kali Mohan Das and Hem. Chandra Banerjee for. 
respondents,, i 


The following judgments were delivered : 


Guiover, J.—This was a suit to declare the plaintiffs right of 
pre-emption as a shafee khalit in an eight-anna share of Mauza 
Hajujipore. The Court of first instance gave him a decree, but 
the Subordinate Judge threw out his claim on three grounds: 
lst, because the suit was under-valued; 2ndly, because the 
property had been divided into two separate estates, and plaintiff 
was, therefore, not a shafee khalit, or partner, in the thing sold; 
and, 3rdly, because the ceremony of ¢ulub-ishhad had not been 
properly performed. 

In special appeal exceptions are taken to the Subordinate 
Judge’s finding on all these points. The argument, however, has 
been chiefly confined to the second, and it will be convenient to 
take that first in order. 

We were a good deal pressed by the special respondent’s 
pleader as to the form in which the plaintiff had brought his 
guit, and it was argued that his status, according to his own 
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explanation of it, was not that of a shafee khalit, which means 
a partner not in the thing sold, but in its’ appendages or rights. 
If he had any right at all, it was either as shafee sharik 
(partner in the thing sold), or as shafee-jar (neighbour), in 
neither of which capacities had he come forward. 

It appears to me, after going through the record, that what 
the plaintiff did substantially ask was to have his right of pre- 
emption declared on the ground that he was a partner in the 
thing sold. No doubt there has been some confusion caused by 
the way in which the Arabic terms have been employed, and 
strictly speaking the plaintiff's claim, as I understand it, would 
be that of a sharik or partner in the thing sold, and not 
that of a Ahalit, or partner in its rights only. This mistake in 
the wording of a claim to pre-emption is not uncommon. 
Indeed the term shafee khalit is, so far as my experience 
goes, generally, although wrongly, used to describe one who 
claims as partner in the thing actually sold. And that 
the plaintiffs inténtion was to claim on this ground, is 
I think clear from the issue that was drawn up by the first 
Court, which was; whether there had or had not been a partition 


-of the property into two estates, this being the defence set up by 


the vendee. The difficulty on this point has been increased by the 
firat Court’s mistake in using the word Ahalit instead of sharik, 
but there can be no doubt, I think, that the decision in favor of 
the plaintiff was come to by the Moonsiff, on the ground that 
the defendant had failed to prove that the property had been 
divided. The words “ pre-emptor by contiguity” are improperly 
entered.in the translation, There are no such corresponding 
words in the original, and the whole tenor of the Moonsiff’s judg- 
ment is against the supposition that he decided on the ground 
that the plaintiff was a shafee-jar. 

The objection in special appeal to the Subordinate Judge’s 
finding on this issue, is that he has reversed the decision of the 
lower Court on what was not evidence. What the Subordinate 
Judge has gone upon is the collectorate record, which proves (and 
indeed that fact is not denied) that the rent of the property was 
collected by the parties in separate’accounts in shares of eight 
annas each. Now it is argued that this would only prove a divi- 
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sion of rents, and would not establish the fact of a mutual partition 
between the co-sharers. I do not see how the judgment of the 
lower Appellate Court on this point can be said to be wrong in 
law. It is not necessary, according to Mahomedan law, thata * 
partition should be made by decree of a Judge. Any mutual 
separation and partition would do away with the right of pre- 
emption, and where two parties give separate kabuliats, in which 
their shares are described, and sue and get decrees against ryots 
for their separate shares of rent, I do not think that the inference 
is either an illegal or unfair one that the property has been 
mutually partitioned. If the separation in this case had been 
merely one of rents, of course that would have been a very 
different thing; but each shareholder is described as holding an 
eight-anna patti, or separate estate, and the plaintiff in his written 
statement calls’his eight annas his “ milkiat,” and the other half 
the “‘milkiat” of the vendor. I do not see, therefore, how we 
can, in special appeal, interfere with the finding of the Subordi- 
nate Judge on the question of partition,—it is a question of fact. 
Under ordinary circumstances the case might stop here, but 
as the Subordinate Judge has, in my opinion, fallen into an error of 
law on the other two points involved in this special appeal, 
it will be as well to point them out to him, even though they 
will have no effect on the decision of this appeal. ; 
And, first, as to the question of under-valuation, the first 
Court tried the issue and found in favor of the plaintiff, and if 
the Subordinate Judge thought the Moonsiff wrong, he ought, at 
least, to have given the plaintiff the option of supplying the 
necessary stamps, as the first Court would have done under sec- 
tion 31 of the Civil Procedure Code. If there was an error in 
valuation, it wasan error of the first Court, and the plaintif 
should not have been made to suffer. Butin any case the ques- 
tion was not one that should have subjected the first Court’s order 
to reversal, even if that order were wrong. Section 350, Code 
of Civil Procedure, lays it down very clearly, that no decision 
of a lower Court shall be reversed on appeal on any point not 
affecting the merits of the case or the jurisdiction of the Court. 
Then as to the non-performance of the tulub-ishhad the Subor- 
dinate Judge thinks that this ceremony can only be performed by 
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the pre-emptor in person, and cannot be done through an agent. 
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We have not been referred to any authority for this dictum, and Siaor aiD 


the law is otherwise enunciated in Mahomedan Law Books. In 


Au Kwan 
v. 
Lara Hanv- 


Baillie’s Mahomedan Law, page 483, I find that the personal ax Prasav. 
' performance of the tulub-ishhad, by the pre-emptor, depends on 


his ability to perform it, and that this ceremony is valid if done by 
means of a letter or messenger. It may very well be that a pre- 
empior is incapacitated by distance or illness from himself attend- 
ing on the seller and declaring his right and intention to purchase. 
In Macnaghten’s Mahomedan Law, page 182, a similar rule is 
laid down, viz., that a pre-emptor may depute an agent if he is 
at a distance and cannot afford personal attendance. 

I think that the special appeal should be dismissed with coats. 


Kemp, J.—I concur with Mr. Justice Glover that, look- 
ing to the substance of the plaint, the pleadings in the suit, and 
the issue tried, the plaintiff, special appellant, claimed his 
right of shafa as a partner in the property (in this case land) 
sold, and not as a partner in the immunities and appendages of 
the law, such as the right to water and to roads (1); but I cannot 
concur with my learned colleague in finding that any mutual 
separation or partition has been made between the parties where- 
by the plaintiffs right of pre-emption is lost to him. 

Suits claiming rights of shaffa must be tried strictly accord- 
ing to the Mahomedan law, the right being a creation of that law. 
Now, “the right of shaffa, or pre-emption, relates to a thing 
held in joint property, and Which has not been divided off” (2). 
When “ there has been a division, and the boundary of each part- 
ner is discriminated, the right of shaffa can no longer exist” (2). 
In this case there has been no such division “ discriminating 
the boundary of each partner.” The plaintiff and his co-patti- 
dars have, for tehsil (collection) purposes, collected their rents 
and taken kabuliats from their tenants in proportion to their 
respective interests in the whole estate, but there has been no 
division, no separate and distinct record of shares. The plaint 
states that the milkiat, or property, of the plaintiff is represent- 


(1) 3 Hedaya, 562. (2) Ibid, 363. 
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ed by an eight-anna patti, but there is no allegation ofta formal 
separation of shares; and it was on this very question of divi- 
sion or no division that the parties went to trial. 

The intention of the Mahomedan law in granting the right 
of shaffa to a partner is to prevent the inconvenience arising 
from a division, “ for if a party were not to get that share which 
is the subject of the claim of shaffa,a new purchaser might 
insist upon a division, and thereby occasion to him a great 
It is well known that both 
in the Behar Province, from which this suit comes, as also in 
Bengal, joint proprietors collect according to their shares in the 
whole estate, although no formal division has taken place. Pattas 
and kabuliats are interchanged between the proprietors and 
their tenants according to the respective shares of the co-pro- 
prietors, but until a formal division has taken place, defining 
each co-proprietor’s share, the right of shaffa is not extinguished. 

In this case the defendants, special respondents, have failed to 
prove any such formal division, and I must hold that, according 
to the Mahomedan law, which governs this case, the plaintiff's 
right of shaffa exists. I would reverse the decision of the 
Subordinate Judge, and restore that of the Moonsiff. I concur 
in the view taken by Mr. Justice Glover on the question of 
under-valuation, as also on the question that the tulub-ishhad 
may be made by an agent, and that it is not under the Maho- 
medan law absolutely necessary that this should be done by the 
pre-emptor in person. Mr. Justice Glover has quoted the 
authorities in support of the prop#&ition. The special appeal 
must be decreed with costs payable by the special respondent (2). 


(1) 3 Hedaya, 563. Mr. Allan and Baboo Debendra Nara- 


(2) The opinion of Mr. Justice Kemp as 
that of the senior Judge prevailed, and 
the defendants appealed from his deci- 
sion, under section 15 of the Letters 
Patent, on the ground that he was wrong 
in holding that they had not proved par- 
tition or division. 

The case was heard before Mr. Justice 
Norman (Officiating Chief Justice) Mr. 
Justice Bayley, and Mr. Justice Sir O. 
P. Hobhouse, Bart, 


yan Bose, for appellants, contended that 
as the plaintiff had based his claim on 
being a shafee khalit, he could not be 
entitled to a decree in any other capa- 
city, as a shafee-jar or shafee sharik ; 
that the finding of the lower Court that 
there had been a partition-and separation 
of interest between the plaintiff and his 
co-sharers in the property, over which it 
was sought to claim a right of pre-emp- 
tion, was a finding of fact which could 
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not be intdifered with on special appeal. 
A formal partition by metes and bounds 
was not absolutely essontial to invalidate 
tho plaintiff’s claim to pre-emption. 
There was such a division of interest 
proved in this case as quite sufficient to 
dofeat his claim. Although circumstances 
might justify a pre-omptor in performing 
the ceremonies of tulab-ishhad through 
an agont, which would ordinarily be in- 
valid under the Mabomedan law, those 
circumstances did not exist in the present 
case. 


Mr. 2. E. Twidale and Mr. C. Gregory 
for respondent, 


Noraan, J.—This is a guit for pos- 
session of a share of four annas out of 
sixteen annas in Mauza Hajujipore, on 
a right of pre-emption as Ahalit, The 
plaint having been framed in that form, 
the Moonsiff of Sewan, Syed Kazim 
Hossein, in settling the issues, finding 
probably that the plaintaff had not set 
forward any facts whatever to show that 
he was a khalit, or partner, in the right 
of the property claimed, raised an issue 
whether or not the mauza under claim 
had been divided by private partition, 
or whether the plaintiff was entitled to 
claim a 1ight of pre-emption, or not, as 
sharik, or partner, with the vendor. Not- 
withstanding the form of that issue, it was 
incumbent on the plaintiff to prove his 
ease. Tho only evidence that the 
plaintiff gave that he was a sharik, or 
pmitner, was the evidenco of three wit- 
nosses, who stated that the mauza was 
ijmali (undivided). Without giving any 
particulars, or any history of the ijmali 
possession, they simply stated that the 
mauza was ijmali. The evidence on the 
part of the defendants that the vendor was 
not a partner, or sharık, with the plaintiff, 

wns that the mauza was held in shares, 
: Express evidence to that effect was given 
by the oral testimony of the defendants’ 
witnesses. They used the word takenn, 
showing that thore had been a partition ; 
and in support of the statement of these 
witnesses that there had been partition, 
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tho defendant put in a kabuliat of 1259 
(1852) granted by one Jaggo Upadhya 
to the plaintiff, as malik proprietor of 
eight annas of Patti Khas. The kabn- 
Hat recited that Jaggo Upathya was to 
pay the jumma of 8 bigas 12 katas of 
wheat and paddy land, comprised in the 
said Mauza Patti Khas, at an annual rent 
of 21 rupees 12 annas, for 1260 and 
1261 (1853 and 18535), The schedule 
contained a description of the land, and 
the rate por biga, and the particulars 
of its position. He also put in a pro- 
ceeding in the Collectorate, dated Sep- 
tember 1854, in which tho plaintiff suod 
Janggo Upadhya, the tenant, under that 
kabaliat, and obtained a decree for the 
rent of the land comprised in the kabu- 
liat against him. The defendant also 
put in a jammabandi, or list of lands let 
out to ryots, by his own predecessor in 
title, dated the 3rd July 1862. In this 
jummabandi the name of cight ryots me 
montioned, who appear to havo hold 
separately various small parcels of land 
aggregating six higas. This document- 
ary ovidence is entirely consistent with 
the statemont of the defendants’ wit- 
nesses that the land had been partitioned 
and was held in separate parcels by the 
plaintiff and the vendor ; and ns if to ro- 
move all doubt on the subject, the plain- 
tiff in bringing this suit, although, if his 
prescht contention is well founded, ho 
knew that he had the strongest claim to 
pre-emption in the claim which can be 
put forward by a shartk, did not venture 


* in his plaint to assert, or to pledge his 


oath to the fact that he was a sharik, or 
partner, with the vendor. Under those 
circumstances, it appears to mo, that the 
evidenco justified the finding of the 
Suboidiuete Judge of Sarun, reversing 
that of the first Court, that it was “ quite 
clear that the whole sixteen annas of 
Mauza Hajujipore are divided under a 
tantual partition into two separate pattis 
of cight nnnas each ; that the collections 
from tho tenants of the two pattis of 
eight annas are mado separately; and 
that the plaintiff has no connection and 
coucorn with the patti within which the 
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property claimed by right of pre-emp- 
tion lies.” Ihave no doubt that he was 
right at least to the extent that the 
plaintiff failed to establish by proof that 
he was a sharik, or partner, with the 
vendor. That being so, assuming, as I 
do, for the purpose of this decision, that 
the fist Court was right in allowing the 
plaintiff to change the frame of his suit, 
the plaintiff failed to prove the case 
which the first Court allowed him to 
raise, 

I agree, therefore, with Mr. Justice 
Glover that we cannot interfere with 
the finding of the Subordinate Judge. 
But I do not confine myself to saying 
that we cannot, in special appeal, inter- 
fere with the decision of the Subordi- 
nate Judge on a question of fact, if 
there was any evidence to support it, 
because I think that, on the evidence, 
the Subordinate Judge came to a correct 
conclusion, 

The result is that, in my opinion, the 
decision appealed against must be re- 
versed, and the suit of the plaintiff dis- 
missed with costs in all the Courts. 

The decision in appeal No. 11 governs 
that in No. 10. The appeal is decreed, 
the decision of the Division Bench re- 
versed, and the plaintiff’s suit dismissed 
with costs in all the Oouris, 


BAYLEY, J.—I concur in the order 
dismissing. the plaintiffs suit, but I 


think that the first Court was wrong. 


with reference to the plaint in framing 
the second issue that it did. 

Tho terms “shafee khalit” were the 
exact terms used by the plaintiff in his 
plaint, as representing the character in 
which he claimed in this snit. The dis- 
tinction between the three classes “of 
pre-emptions has been very clearly point- 
ed ont at page 47, Macnaghten’s Prin- 
ciples of Mahomedan Law, which Bays 


that a shafee sharik comea first as having 
the first claim, a shafée khalit comes 
next, and a neighbour last; and in 
Baillie’s Digest, page 476, the superiority, 
or the first right, has been given to the 
shafes sharik, because he is a partner in 
the substance of the thing ; the second 
place has been given to the shafee khalit, 
becanse he is a partner merely in some 
of the appendages, such as way and 
water, &c. ; and the last and the lowest 
right has been given to a neighbour. 
We do not find a single word mentioned 
in the plaint by the plaintiff, by which 
it would appear that he claims the first 
of the above rights, nor is there any 
thing on the record elicited from any 
questions put to the parties as to mate- 
rial facts under sections 125 and 126, to 
show that the plaintiff had any desire to 
put his case upon the title of a shafee 
shark, on the ground of being a co- 
parcener in the estate. On the contrary, 
the plaintiff himself alleged in the lower 
Court, that he observed both the preli- 
minaries at one and the same time, and 
that his witnesses would depose to the 
fact of the preliminaries, evidence of 
which is required as much in the case 
of a shafee khalitas of a shafee sharik. 
It was not stated there that witnesses 
would prove the property to be joint, 
But as the parties accepted the issues 
thus wrongly laid down by the first Court, 
I think they must be held bound by 
them In this view I quite concur with 
Mr. Justice Norman in holding that 


“we cannot interfere with the finding 


of fact arrived at by the lower Appellate 
Comt; and I agree, therefore, with Mr. 
Justice Glover in dismissing the Special 
Appeal and the plamtiff’s surt. g 


Hornovsx, J.—I entirely ‘concor in 
the judgment of Mr. Justice Norman. 
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Before Mr. Justice Loch and Mr. Justice Sir C. P. Hobhouse, Bart. 
’ RANI RAISUNNISSA BEGUM (Perrronsze) v. RANI KHUJJUNNISSA 1870 


(Cnsnoron.* Fhe 
Act XXVII of 1860—Certificate to collect Debts of Deceased Person—Rival 
Claimants, ~ 


Whore thore are rival claimants for a certificate to collect the debts of a deceased 
person, the Jadgo has, under section 3, Act XX VII of 1860, a discretion to present 
it to such person ag, under the circumstances of the case, shall appear best entitled 
to it (1). 

oe he power, under the Act, to grant them a joint or separate certificate ? 

Rani Rarsunnissa Beaum and Rani Khujjunnissa were rival 
, Claimants for a certificate, under Act KX XVII of 1860, to collect 
' debts due to the estate of their deceased husband, Raja Syed 
Inayet Hossein, zemindar of Pergunna Surjapore, Zilla Purnea. 
The petitioner was Rani Raisunnissa, who was the elder widow 
of the late Raja. She had given birth toa daughter some two or 
three years after her marriage, but the child died in infancy. 
For some eighteen or twenty years she had lived separ- 
ate from her husband, residing with a brother at Purnea. 
Rani Khujjunnissa opposed her claim. She was the younger 
widow, and mother and guardian of Syed Ata Hossein, the son 
of the late Raja. She was in possession of the zemindari, as 
guardian, under a certificate of administration previously granted 
to her by the Judge of Purnea, under the provisions of Act 
XL of 1858. She also based her claim on a will, which had not 
been proved. 

For the elder widow it was contended, before the Judge, that 
as widow she was entitled to a one-anna share of the estate 
(Macnaghten’s small edition of Mahomedan.Law, page 194, section 


* Miscellaneous Regular Appeal, No. 418 of 1869, from an order of the Judge of 
Paurnea, dated the 11th June 1869. 


(1) In Miscollaneonus Regular Appeal, No. “of a certificate under Act XXVI of 
510 of 1869 < Bfoonshee Sonatee v. Kuchart “1860. The Court is bound to determine 
Sajotulla), it was held by Glover and “who is a fit and proper person to obtain 
Hobhouse, JJ., ina decision dated 11th “ the certificate. It looks to fitness as well 
February 1870, that “mere nearness of “ns topropinquity.” 

“ kin is no reason by itself for the grant 
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1870 ___ 20), and as there had been no judicial separation, she was entitled 
Rant Rusus- to inherit (Chap. VII, section 26, page 218 of the same work.) 
Rant Knoz. Lt Was also contended for her that “ the will under which the 

suxmisea. “opposer obtained a certificate of administration, under Act XL 
* of 1858, cannot be.contested in a summary suit, and is not the 
* question in the present suit.” 

For the opposer it was contended, that she was in possession 
of the zemindari as guardian of the Raja’s son, under the will; 
and that “no conflicting questions of will can be decided in the 
present summary proceeding ;” that the petitioner should put 

o forward her claim, if she had any, in a regular suit; that the 
petitioner was, to allintents, a divorced wife, and all her suits 
in Court for maintenance had been dismissed. 

The Judge was of opinion that no question as to the validity 
of the will could be entertained in the present summary inves- 
tigation, and that the younger widow being admittedly in posses~ 
sion of the zemindari as mother and guardian of the son of 
the decensed, and being herself an heir to one-anna share’as 
widow of the deceased Raja, was certainly better entitled, under 
section 3, Act XX VII of 1860, toa certificate than the petitioner, 
who was merely a claimant for a one-auna share of the estate of 
the deceased as his elder widow. He dismissed the petition, 
referred the petitioner to aregular suit to establish her claim, 
and grauted the certificate to the younger widow, Rani Khuj- 
junnissa. 

This matter had previously come before the Officiating Judge 
of Purnea, who also had been of opinion that the younger 
widow, Rani Khujjunnissa, was entitled to the certificate claimed 
under Act XXVII of 1860, On appeal, the High Court re- 
manded the case, under the following order by Locu and 
GLOVER, JJ., dated the 16th December 1868 : ° 

“We think the reasons given by the Court below, refusing to 
grant the application for a certificate under Act XX VII of 1860, 
are wrong. A. certificate granted under Act XL of 1858 (1) to 

(1) Act XL of 1858, s. 18.—“ Every in the management of the estale as 
person to whom a certificate shall have might have been exercised by the pro- 


beon granted under the provisigns of prictor, if not a minor; and may collect 
this Act, may exorcise tho same powers and pay all just claims, debts, and lia- 
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administer an estate, though it gives the right to the administration 
to collect the debts due to the estate, is not sufficient to enable 
the party to whom the certificate is granted to enforce that right 
in Court if the debtor objects to pay the debts, for without a 
certificate under Act XXVII (1) of 1860, no debtor of any 
deceased person can be compelled in any Court to pay his debt 
to any person claiming to be entitled to the effects of any 
deceased person, or any part thereof, except on the production of 
a certificate to be obtained under the Act. 


“The opposite party claimed under a will. Had that will 
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been proved, we might have thought it unnecessary to order fur- _ 


ther enquiries in the case, because, under that will, the opposite 
party would be entitled to collect the debts due to the estate, 
But as this Court had held in Feda Hossein v. Ranee Khajoor- 
unnissa (2), that the Judge has not pronounced in favor of the 
will, or against it, we think that the Judge was bound, in the 
present application, to proceed as required by section 3 of 
tlie Act; and after such enquiries as might be necessary, to 
determine which of the parties, i e, claimants, was entitled 
to å certificate under that’ Act. It has been said that as the 
applicant is only entitled to a small portion, if entitled to any 
thing, she is not entitled to a certificate; and that as the 
respondent has the greater interest, the certificate ought to be 
given to her. It has also been said that as the petitioner was 
childless at the death of her husband, she is not entitled under 
the Shya law to succeed. With regard to the first objection, it 
scems to us that, if the petitioner is entitled to a share, the fact 
of her having a small share will not debar her from getting a 
certificate entitling her to collect according to the share due to 


‘bilities due to or by the estate of tho 


minor. Butno such pergon shall have 
power to sell or mortgage any immoye- 
able property, or to grant a lease thereof 
for any period execeding five years, 
without an order of the Civil Court 
previously obtained.” 

(1) Act XXVII of 1860, s. 2.—“ No 
debtor of any deceased person shall be 
compelled in any Court to pay his debt 
to any person claiming to be entitled 


to the offects of any deceased person, 
or ahy part thereof, except on the pro- 
duction of a certificate to be obtained 
in manner hereinafter mentioned, or of 
a probate or letter of administration, unless 
the Court shall be of opinion that pay- 
ment of the debt is withheld from frau- 
dulent or vexatious motives, and not 
from any reasonable doubt as to the 
party entitled.” 
(2) 9 W. R., 459, 
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her; and with regard to the other point we bave referred to 
Macnaghten and Baillie, and find nothing in support of the 
statement that a childless widow is not entitled to succeed to 
her husband’s estate. 

“We, therefore, reverse the order of the lower Court, and 
remand the case to the Judge to be tried in the usual manner, 
and to determine whether the petitioner ig or is not entitled to 
recover a certificate. The parties will pay their own costs.” 


lo Atay, 


The present appeal was preferred by the petitioner, on the 


grounds that, under the order of remand, the Judge should have 
gone into the question of the validity of the will, proof of which 
was on the objector, the younger widow, who claimed under it; 
that the petitioner not being a consenting party to the will, could 
not be bound by it, even if the mere execution were proved ; 
and that as heir to one-anna share of the deceased Raja’s estate, 
she was entitled to a certificate; that the will was a forgery; 
that in no case was the younger widow entitled to a certi- 
ficate to the exclusion of the petitioner. 


Mr. C. Gregory for appellant. 


* 


Mr. Money (with him Mr. R. E. Twidale) for respondent. 


Locu, J.—The appellant in the present case claiming a one-~ 
anna share to her deceased husband’s property, prays that a 
certificate may be given her, under the provisions of Act XX VII 
of 1860, to collect her share of the debts due to her husband’s 
estate. She is opposed by the respondents, who claim under a will 
of the deceased Raja, and who are in possession of the deceased 
Raja’s estate; and who urge that, under no circumstances, can 
the appellant be entitled to a larger share of the property than 
one anna, while they are entitled to fifteen ahnas; and that the 
Judge, looking at all the circumstances of the case, has exercised 
a proper discretion in giving them a certificate. 


This case was before this Court on the 16th December 1868, * 


and as the question of the genuineness and validity of the will 
had not been found by the Judge, the case was remanded for 
him to re-try it as if it was put before him for the first time. In 
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his proceedings of the 11th June 1869, the Judge has again 
awarded a certificate to the respondent, and has not tried the 
question as to the validity of the will, and has referred the 
appellant to a regular suit to contest the validity of that will, if 
s0 advised. 

In appeal it is urged that the Judge should have tried that 
question, and probably it would have been well if the Judge 
had disposed of it, But it certainly does not lie in the appel- 


‘lant’s mouth to urge the Judge’s failure to do so as a ground to 


ask for a remand, for it appears from the judgment of the Court 
below that she herself objected to the Judge’s entering upon the 
question of the genuineness of the will. 

It is urged that as the appellant is entitled to a one-anna 
share in her husband’s property, she is entitled to have a certi- 
ficate given to her to collect the proportionate share of the debts ; 
and that there is nothing in the terms of the law by which she 
is excluded from having such a certificate. It may be conceded 
that, according to theterms of ‘the law, she is not excluded ; but 
then another question arises, whether the Courts have or have 
not a discretion as to which party they are to award a certificate. 
It must be borrfe in mind, which the lower Courts seem frequent- 
ly to forget, that this law, Act XX VII of 1860, is a law for the 
protection of debtors; and that it was never intended to enable 
parties to establish their right to a particular share in the estate 
of the deceased ; that ‘the object of the law is, in the benefit of 
the debtors, to select some representative of the deceased, and to 
give him a certificate, which will enable him to collect the 
debts due to the deceased, for which of course he would have 
to account to the heirs of the deceased; and the course the 
Court has to pursue in determining who is to represent the 
deceased is, that, on an application for a certificate being pre- 
sented, the Court issues a proclamation inviting claimants, and 
fixes a day for hearing the petition; and upon the appointed day, 
or as soon after as may be convenient, determines the right to 
the certificate, and grants the same accordingly. It is 
said that from the use, in section 3 of Act X XVII of 
1860, of the words “shall determine the right to the cer- 
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tificate,” if there be two or more claimants, each of whom 
has a right, the Court cannot use its discretion and appoint 
one of those parties to hold the certificate ; but it is bound 
to give certificates to each of them to enable them to collect 
according to their own shares. Now looking at the wording 
of section 5, it would appear that the Court has a dis- 
cretion, for that section provides for security being taken 
from the party to whom a certificate has been given; and in 
section 6, where an appeal lies to the Sudder Court, that Court 
may declare the party to whom the certificate shall be granted ; 
and it would be very inconvenient, and would entirely frustrate 
the object of the Act, were the Court unable to use its discretion, 
Instead of facilitating the collection of debts, the Act, so con- 
strued, would hinder their collection if it were necessary, on all 
occasions, either to give a joint certificate or to give a separate 
certificate. No doubt where the parties are of one accord, a 
joint certificate may be given; but where the parties are not 
of one accord, asin the present case, if a joint certificate were 
given, it would be impossible for the debtor ever to get a joint 
receipt; and if a separate certificate were given, the debtor 
would never pay. It seems to me, therefore, thet there can be 
no doubt that the Court has discretion. 

Then the question comes, has that discretion been properly 
used in the present case. We have been asked, during the 
course of the hearing of this case, to grant a joint certificate, 
but that was never asked for by the appellant, in’ the Court 
below; and with regard to the discretion shown on this occasion, 
looking to the reasons given by the Judge for giving a certifi- 
cate to the respondent, we think he has exercised a proper dis- 
cretion, for the respondent is in possession of the property of 
the deceased, and being in possession she is in a position much 
more likely to facilitate the collection of the debts than that of 
the appellant, who represents only one anna of the property, and 
is not in possession. 

Under these circumstances it appears to me that the appeal 
should be dismissed with costs, and the order of the Judge 
should be affirmed. 
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1870 would have been compelled, supposing that the executor named 
Rawr Raam- in the will was otherwise a proper person, to give him a certifi- 
Rant Gaos. Cate tO collect the debts of the estate. The Judge did not 


soswiess. find upon the will, but as Mr. Justice Loch has observed, 
the appellant cannot complain to us on that score, because 


it was upon: her own contention that the will did not rightly ' 


form a question upon which the Judge had to determine, 
that the Judge considered that it was not necessary to enter 
into the matter of the will. Neither in one sense was it abso- 
lutely necessary that the Judge should find upon the will, 
because it might well be that, notwithstanding the will, and 
even if it had not beer proved, the respondent before us might 
still be the proper person to represent the estate of the deceased. 

Then, a3 I understand the law, the Judge having, as I said 
before, to select a representative for the purposes of the Act, his 
duty is clearly pointed out in sections 3 to 6 of the Act. By 
section 3 he is told to invite claimants, and to fix a day for 
hearing the petition, and upon the appointed day or some other 
convenient day to determine the right to the certificate, and to 
grant the same accordingly. So that the Act contemplates that 
the Judge shall have before him several claimants, and here he 
had in fact before him two claimants, one claiming the certificate, 
because (the will being put out of consideration for the sake of 
of the argument) she was in possession of the estate and was 
a representative of the deceased in that estate to the extent of 
fifteen annas, and the other claimant as the representative of the 
deceased to the extent of one anna. Obviously, upon the peti- 
tiong of these two claimants, a certificate might, if the law 
permitted it, be given to one to collect a share of one anna, and 
to the other to collect a share of fifteen annas, of the debts, or to 
the two jointly; but I am of opinion further that the Judge had 
a discretion not to elect either of these alternatives, but to 
appoint one or other of the claimants to be sole representative. 
The provisions of section 3 of the Act seem tome to point 


directly and unmistakeably to the exercise of such a discretion, ` 


for by those provisions it is in so many terms contemplated that 
the person elected may be not at all beneficially interested in the 
debts to be collected, and may be in short a stranger, from whom 
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security is to be taken that the debts collected may be applied 1870 
not to himself but to those beneficially interested. Dani Rorik: 

In this view of the provisions of the Act, I do not think thatit r. 
` : . Rawr Kiros- 
is necessary for us to say in this case whether the Act does or  suxĒsissa. 
does not contemplate the grant of more than one certificate, or of a 
joint certificate. ‘There is, no doubt, at least one decision of a 
Division Bench of this Court, which has held that a certificate to 
collect the debts cannot be granted for the collection of fractions 
of the debts of the deceased. That decision is Waselun Hak 
v. Gowhurrun Nissa Bibi (1). There is, on the other hand, a 
decision, Azeem Khan v. Mussamut Ameerun (2), which, in 
so many words, seems to me to hold that, as between rival 
claimants, the person having the largest interest in the estate 
is the person best entitled to have the certificate. I do not 
think that there is any decision pointed out to us which goes 
to the length of saying that there may not be a joint certifi- 
cate. On the contrary, the decision in Waselun Hak v. Gow- 
hurrun Nissa Bibi (1) clearly contemplated and directed the issue 
of a joint certificate. But, as I said before, neither the question 
of two certificates, nor of ® joint certificate, necessarily arises, 
nor need be determined by us. 

I think, upon the terms of the Act, and following the decision 
in Azeem Khan v. Mussamut Ameerun (2), the question before us 
is whether or not the Judge having, as I think he has, a discretion 
to determine who should be the representative of the estate of 
the deceased as between two rival and hostile claimants has 
rightly exercised that discretion; and on this point I quite 
agree with Mr. Justice Loch that the Judge’s decision is a right 
one. I observe shortly that the appellant before us did not ask for 
a certificate of sixteen annas, whereas the respondent did so ask. T 
feel quite certain from what I know of native thoughts and causes 

_of actions, that if a certificate for the collection of one share of 
the estate were given to the appellant, one rival claimant, and a 
certificate to collect the debts of the other share was given to. 

” the respondent, the other rival claimant, then in that case the 
debtors would not pay to either; and I feel equally certain from 


cer 
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the same knowledge that if a joint certificate were given tothe 
appellant and the respondent, who are fighting tooth and nail 
about their shares, that they would not consent to give; and in fact 
it is out of question to suppose that they would give, that joint 
release for the debts which, under the certificate, would be neces- 
sary. So that whether the facility of the collection of the debts 
on the one hand be considered, and the due release to be given 
to the debtors on the other hand, in either case, I think, that, in 
the case before us, a joint or a separate certificate would be equally 
ineffectual for the purposes of the Act; and it seems to me 
impossible not to say that when the Judge had to select a repre- 
sentative from between the two persons before us that he was 
right in selecting that person who was in actual possession of the 
whole of the estate, and who had a better title in law to the great 


bulk of the estate, viz., to fifteen annas out of sixteen annasof it. l 


The appeal is dismissed with costs. 


Before. Mr. Justice Norman (Officiating Chief Justice) and Mr, Justice 
Bayley, 
MUSSAMAT NANERBI KUNWAR (Jupaaenr-pasroz) v. MUSSAMAT 
KASTURI KUNWAR axp ornurs (DEORE8-HOLDERS.)” 
Decrees, transmissionof, to Collector—Regulation XLVIII of 1798, 8. 24, cl. 2— 
Proceeding to enforce Decree—Aci XIV of 1859, 8. 20, 


A precept to the Collector, under clause 2, section 24, Regulation XLVI of 
1793, for mutation of names in the terms of a decree, is a process to enforce the 
decree; and cannot, under section 20, Act XIV of 1859, be issued after a lapse of 
three years from the passing of the decree. 


Baboo Gopal Lal Mitter for appellant. 


Mr. R. E. Twidale and Baboo Chandra Madhab Ghose for 
respondent, 


The facts of the case, and the arguments, are sufficiently set 
out in the judgment, which was delivered by 


Norman, J.—Kasturi Kunwar obtained a decree for posses- 
sion of one anna of Mauza Shedpore and three other mauzaa, 


* Miscellaneous Special Appeals, Nos, 440 and 441 of 1869, from the ordersof the 
Judge of Tirhoot, dated the 9th September 1869, affirming the orders of the Sudder 
Moonsiff of that district, dated the 14th April 1869. 
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and for the registration of her name as daughter and heiress 
of Baboo Rashbehari Sing. The defendants in that suit were 
Brajabehari Sing, brother of Rashbehari Sing, and Mussamut 
Nanerbi Kunwar, claiming to be the widow and heiress of Baboo 
Rashbehari Sing. The decree was passed on the 3rd February 
1864. The rights and interests of Kasturi Kunwar in the 
decree in question were subsequently assigned to Kissendeo 
Narayan. 

On the 6th January 1868, Kasturi Kunwar filed an applica- 
tion for execution of that decree, stating that she had obtained 
possession of the three mauzas by a private compromise ; and 
prayed that an order might issue for the registration of her name 
in the Touji of the Collectorate. It will be observed that this 
application was made more than three years after the date of the 
decree, no proceeding having been taken to enforce the judgment 
within three years next preceding the date of the application. 
The Sudder Moonsiff of Tirhoot made an order that a pre- 
cept should issue to the Collector for registration of the name of 
Kasturi Kunwar in the place of Rashbehari Sing. 

On the 24th November, Nanerbi Kunwar and Brajabehari, 
the defendants, filed petitions of objection to that order, alleging, 
firstly, that no notice was served upon them as would be required 
by section 216 of Act VIII of 1859; and, secondly, that under 
the provisions of section 20, Act XIV of 1859, the right to issue 
the precept to the Collector was barred, inasmuch as it was a pro- 
cess of execution to enforce the decree of the 3rd February 1864; 
and, therefore, not having issued within the period of three years 
from the date of the decree, the right to issue such process was 


barred by limitation. They also took objections denying the , 


allegations of Kasturi Kunwar that she had obtained possession, 
and that they had entered into the arrangements alleged by her. 
The Sudder Moonsiff disallowed these objections, and the 
Judge of Tirhoot, on appeal, affirmed that decision, holding that 
it was incumbent on the lower Court to send a precept to the 
Collector to register the decree-holder’s name, without any peti- 
tion on her part; and that if the Court did not do so, the decree- 
holder was at liberty at any time to move the Court to send the 
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precept. The Judge added that he did “ not consider that the 
law of limitation has anything to do with the case.” 
From this decision the present appeal has been preferred to 


Mossaxar this Court. I am of opinion that the precept requiring the ° 


Kasruri Kon- 
WAR, 


Collector to insert the name of ‘Kasturi Kunwar, in his register, 
in the place of that of Rashbehari, was a process to enforce the 
decree of the Court which ordered such mutation in 1864. If 
in pursuance of the provisions of Regulation KEUVIII of i793, 
section 24, clause 2, a copy of the decree had been transmitted to 
the Collector, either immediately after the passing of the decree, 
or at any subsequent period, the Collector would have enquired 
and decided for himself whether the mutation of names ought 
to take place. If the copy of the decree had been transmitted 
immediately after such decree had been pronounced, the Collec- 
tor would, no doubt, as a matter of course, have inserted the 
name of Rashbehari. But if any considerable delay had taken 
place, a delay which might fairly lead to the inference that the 
position of the parties might have been changed, the Collector, on 
receiving the decree of the Court, would probably have ascer- 
tained for himself, or taken steps to ascertain whether anything 
which had taken place since the decree had or might have modified 
the rights of the parties. He would have exercised his own judg- 
ment in the matter. But in the case before us the Sudder 
Moonsif in issuing a precept requiring the Collector to insert the 
name of Kasturi Kunwar, had deprived the parties of the power 
of raising any such question before the Collector. The proceeding 
was in fact taken to enforce the judgment of his Court pronounced 
more than three years previously. This precept, therefore, was 
a process which the Sudder Moonsiff was precluded from issuing 
by the 20th section of Act XIV of 1859. 

The result is that the decision of the Judge holding that the 
law of limitation does not affect the case is reversed, and the 
order of the first Court sending the precept to the Collector 
quashed, with costs in this Court and in both the lower Courts. 

This decision admittedly governs appeal No. 441 of 1869. 


BAYLEY, J.—I concur in holding that the order of the lower 
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appellate Court must be reversed. The lower Appellate Court 
has admittedly issued a process directing the Collector to enter 
a certain name after the lapse of the period of three years from 
the date of the decree. It is admitted also that no action 
had been taken by the decree-holder himself within three years 
from the date of the decree. Now section 20, Act XIV of 1859, 
enacts: “ No process of execution shall issue from any Court 
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“not established by Royal Charter to enforce any judgment, - 
y soy J 


“decree, or order of such Court, unless some proceeding shall 
“have been taken, &o., &c., within three years, &c., &c.” In 
my opinion the Court, in sending the above direction to the 
Collector, did issue a process on the motion of the decree-holder 
made three years after the date of the decree. I consider, there- 


- fore, that the Court’s order was substantially opposed to the 


provisions of section 20. 

It is contended that it was for the Court to see its own order 
executed within due time; that the decree-holder could not take 
the command of the execution into his own hands; and that, 
therefore, there was no laches on the decree-holder’s part. But, 
in the first place, even if this be a correct contention, the law, as 
it stands, makes the issue of any process after the lapse of three 
years illegal; and, secondly, I do not see why if a decree-holder 
finds that the Court does not, within the period allowed for the 
issue of process, take any action itself, he should not (even if 
he do not have the command of the Court to cause the execution 
of its own proceedings directly and promptly), move the Court, 
and draw its attention to the duty of issuing a copy of the decree, 
and thereby causing the registration as provided in the decree. 
By section 20, Act XIV of 1859, the period of three years only 
has been allowed to a decree-holder to take bond fide steps to 
enforce his decree; and I see nothing in this case in which this 
provision of the law has been so acted up to by the decree- 
holder. I am, however, of opinion that the Collector, when he got 
the order of the Civil Court, dated the 6th January 1868, had 
to do nothing but obey the Court. Collectors are bound to take 
cognizance of all decrees and orders of a Civil Court transmitted 
to them for such cognizance. I do not deny that it was open to 
the Collector in this case to have drawn the attention of the 
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1870 Sudder Moonsiff to the great delay between the date of the 


yilvssamaT decree in 1864, and his own order of the 6th January 1868. 2 


WAR But having done that, it was for the Collector to obey whatever 


V: 


Mussaust ultimate order the Civil Court might have passed in the matter. 
Kasrort Kus- í 
WAR, 


Before Mr, Justice Loch and Mr. Justice Bayley. 


pes 4 BHAIRABNATH SYE am orners (Prarnrires) v. MARES 
see CHANDRA BHADURY axp ormars (Daranpants.)* 


yo 


Adoption of Sudra, Validity of —Ceremomes required. 


Mere giving and receiving are not sufficient to render valid an adoption of a / 
Sudra boy. Ceremonies similar to those enjoined in the shastras for the adoption i 
by a Brahmin are 1equisite in the case of a Sudra. 

One Hari Kumar died, leaving an adopted son, Beni 
Chandra. Gaddadhar, alleging himself to be the heir of Hari 
Kumar, sold a portion of the property left by Hari Kumar - 
to one Kedar Nath, who sold the same to Shib Chandra Bha- 
dury. Shib Chandra instituted a suit against Kali Chandra 
Chowdhry, another purchaser of the same property from Gadda- 


dhar. Kali Chandra set up ia defence that Beni Chandra was 
the adopted son of Hari Kumar; that at the time of Gadda- ; 


dhar’s sale to Hari Kumar, Beni Chandra was alive and in 
possession of the property ; that Gaddadhar had then no right 
or interest in the property ; that on the death of Beni Chandra, 
Gaddadhar succeeded to the property as heir, and therefore the 
sale to lim after the death of Beni Chandra was valid. The 
Principal Sudder Ameen of Mymensing held that the adoption 
of Beni Chandra was not proved, and that Shib Chandra’s pur- 
chase was valid. This judgment was upheld by the High Court 
in Kaleechunder Chowdry v. Sheebchunder (1). 

Bhairabnath, the plaintiff in this suit, sued Kali Chandra 
Chowdhry and others, for possession of the property left by Beni 
Chandra, on the ground that he, and not Gaddadhar, the vendor 

* Special Appeal, No. 898 of 1869, from a decree of the Officiating Judge of Zilla 


Mymonsing, dated the 29th December 1868, reversing a decree of the Principal 
Sudder Ameen of that district, dated the 25th November 1867. 


(1) 2 W. R., 281, 


May, 1870, ` 
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of Kali Chandra, was the heir of Beni Chandra, and ‘conse- 1870 
qently Gaddadhar had no right to sell the property in dispute. BnAmimarH 
By an order of the Principal Sudder Ameen, Shib Chandra was a ae tl 
made a defendant in the suit. Kali Chandra set up in defence pra Braus. 
‘that Gaddadhar, and not the plaintiff, was heir to Beni Chandra. 
Shib Chandra set up, in his written statement, that Hari 
Kumar did not adopt Beni; that Gaddadhar was heir to Hari 
Kumar; that the sale to his vendor by Gaddadhar was valid; 
and that in the suit by him the adoption had been set aside 
—Kaleechurder Chowdry v. Sheebchunder (1). 
The Principal Sudder Ameen held that, as the High Court 
had set aside the adoption of Beni Chandra, no decision could 
be passed inthe present suit. He accordingly dismissed the suit. 
On appeal, the Judge confirmed the decision of the lower Court. 
In special appeal, the High Court (BAYLEY and PUNDIT, 
\\, Ju.), held that the former decision did not affect the present suit, 
“yand accordingly remanded the case for trial on the issue as to 


/ / the fact of the adoption. 

On remand, the Principal Sudder Ameen held that Beni 

) Chandra was the adopted son of Hari Kumar, and accordingly 

» passed a decree in favor of the plaintiff. 

On appeal, the Judge held that an adoption, with the cere- 
monies enjoined by the Shastras, had not taken place. He 
accordingly dismissed the suit of the plaintiff. i 

The plaintif appealed to the High Court. 


Baboo Hem Chandra Banerjee, for the appellant, contended 
that, according to the Hindu law no ceremonies are necessary to 
constitute a valid adoption in the case of a Sudra, and cited 
Strange’s Hindu law, Volume I, page 83; Volume II, page 
64; Sutherland’s Synopsis, page 191, Note 13; Macnaghten, 
pages 65, 67, 69. All the ceremonies enjoined in the case of a 
Brahmin are not applicable to a Sudra—Dattaka Chandrika, 
Section I, verses 17, 18, and 32, Section II, verse 29. Burnt 
offerings are not essential—Sutherland’s Synopsis, Note 13. 
The only ceremony applicable to Sudras is the giving and tak- 


(1) 2 W. R. 281. 
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1870 _ing—Strange’s Hindu Law, Volume I, page 83; Sreemutty Joy- 

al mony Dossee v. Sreemutty Siboo Sundari Dossee (1). 

Manes Caw- . ; 

Dea Buavosy. Baboo Girija Sankar Mazumdar, for the respondent, cited ° 
Dattaka Mimansa, Section V, verses 55 and 56; Perkash Chun- 
der Roy v. Dhunmonee -Dassea (2); Bullubakant Chowdhree, 
v. Kiesenprea Dassea Chowdhrain (3); Gopeemohun Deb v, 
Rajeristna Deb (4); Shamacharn’s Vayavastha Darpana, pages 
874, 875. 


Baboo Hem Chandra Banerjee in reply. 


Locs, J.—Plaintiff claims the property in suit as being the 
heir of Beni Chandra, the adopted son of Hari Kumar. The 
defendant, Kali Chandra, elaims the property as purchased by him 
from Gaddadhar, the heir-at-law of Hari Kumar. He admits, , 
however, that Beni Chandra was adopted, but contends that a 
Gaddadhar is the preferential heir to the plaintiff. 

After the issues were fixed, Shib Chandra was made a 
defendant, as he claimed part of this property, by purchase 
from Gaddadhar. He contended that Beni Chandra had not 
been legally adopted. 


_ It is necessary to notice that there had been a suit between 
Shib Chandra and Kali Chandra regarding some property 
which Shib Chandra claimed to have purchased from Gaddadhar 
through Kedarnath. In that case the question of Beni 
Chandra’s adoption was tried, and it was held that the adoption 
of Beni Chandra was not proved. That case appears to have 
been disposed of by the Subordinate Judge with the present 
ease, in which Bhairabnath is plaintiff, and in which he has 
tried to prove himself next of kin and heir to Beni Chandra. 
An appeal to this Court was preferred ‘by Bhairabnath, 
objecting to the mode in which the lower Court had disposed of 
this case; and, on 20th February 1867, this case was remanded ' 


(1) Fulton’s Rep., 75. (3) 6 Sel. Rep., 219. 
(2) 8. D. A., 1858, 96, (4) Montrion’s H, L, Cases, 388, 
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for the Judge to try the question of adoption on the evidence 1870 


advanced by the parties in this case, and not with reference to DHATRASNATE 


a judgment passed in another case, to which plaintiff was not v. 
Manss CHAN- 
& party. DRA Buapury. 


Shib Chandra, it appears, was made a party to the present 
case by orders of the lower Court, because he had, in the suit 
brought by him against Kali Chandra, disputed the adoption of 
Beni Chandra, and was therefore supposed by the lower 
Court to be a party interested in this suit. It is a great pity 
that Shib Chandra has been made a party, for it-has introduced 
a fresh element of litigation into the case, which could otherwise 
have been disposed of between the original parties, without in- 
jury to the rights of Shib Chandra. 

On remand, the Judge found that the adoption was invalid 
not having been made with the proper ceremonies, and conse- 
quently the plaintiffs claim to the property as heir of Beni 
Chandra failed. 

A special appeal is filed, and it is contended before us— 

1st.—That the Judge should have required Shib Chandra, 
who disputed the validity of the adoption, to prove his allegation, 
before calling upon the plaintiff to substantiate the adoption of 
Beni Chandra; and the pleader quotes the decision in Juggoda- 
nund Misser v. Hamid Russool (1) in support of his argument. 

2nd.—That the Judge is wrong in rejecting the adoption, 
because he considered that the ceremonies according to the Shas- 
tras were not properly performed, because, on the adoption of 
Sudras, no ceremonies beyond the giving and taking are required. 

With regard to the first ground taken, it appears to me, that 
there is a difference btween the present case and that of Juggo-~ 
danund Misser v. Hamid Russool (1). In the present case, Shib 
Chandra was made a defendant by the Court without any appli- 
cation of his own, and, being called upon to plead, stated his case 
as he had done in the action brought by him against Kali 
Chandra, viz., that Beni Chandra had not been legally adopted. 
In the case quoted, the intervenor volunteered to contest the claim 
of the plaintiff. Here Shib Chandra was obliged by the Court 
to contestit, when he had no apparent intention of interfering. 

(1) 10 W. Ry 53. 
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1870 The position of Shib Chandra is this—He, as well as the 
bat cia defendant, Kali Chandra, claims through Gaddadhar; but he says 
v. that Gaddadhar, immediately on the death of Hari Kumar, suc~ 
Mares Cuan- ` 7 
pra Baavurr. ceeded to Hari Kumar’s estate, and sold the property he claims 
to Kedarnath in 1260 (1853), and Kedarnath sold it to him, 
Shib Chandra, in Jaishta, 1269 (May and June 1862); whereas 
Kali Chandra, admitting the adoption of Beni Chandra to 
be good, says that Gaddadhar succeeded after the death of 
Beni Chandra as the next legal heir, and sold him the same 
property in Sraban 1267 (July and August 1860). It is 
therefore of the first importance to Shib Chandra to show that 
there was no adoption, and that Gaddadhar was the party 
legally in possession when he sold the property to Kedar 
Nath in 1260 (1853). Ifhe succeeds in doing so, he not only j 
secures his own title by purchase, but extinguishes the 
title of the plaintiff, who comes in as heir of the adopted son. 
As the plaintiff seeks to take the property out of the hands of 
Shib Chandra, who denies his title, it is clearly upon the plaintiff 
to prove his title, and the Judge finds that he has failed to do so. 
But it is urged in the second place, that the Judge was wrong in 
considering that any ceremonies other than giving and taking were 
necessary torender an adoption valid among Sudras, and certain 
passages have been quoted for the purpose of proving that such 
ceremonies are essential only in the case of the higher castes; 
but we find that evidence has been adduced by the plaintiff in 
this case to prove that ceremonies which were considered neces- 
sary for the due adoption of Beni Chandra did take place, evi- 
dently showing that, in the opinion of the parties something more 
than mere giving and taking is necessary to make an adoption, 
even among Sudras, valid. The appellant chiefly relies on 
certain passage from Strange’s Hindu law. In Volume I, page 95, 
we have this passage: “There must be gift and acceptance 
“manifested by some overt act. Beyond this, legally speaking, it 
“does not appear that anything is absolutely necessary. For, 
“ag to the notice to the Raja, and invitation to kinsmen, they 
“are agreed not to be so, being merely intended to give greater 
“notoriety to the thing, so as to obviate doubt regarding the 
“ right of succession. And even with regard to the sacrifice 
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“of fire, important as it may be deemed in a spiritual point of 1870 
“view, it is so with regard to the Brahmin only according to a BaAgABNATH 
“constant distinction in the texts and glosses upon matters of enri Cmax- 
c ritual.observance between those who keep consecrated and holy pzaBrapury. 
“ fire and those who do not keep such fires, 7. e., between Brahmins 
“and the other classes; it being by the former only that the 
“ datta homam, with holy texts from the Veda, can properly be 
ce performed. * * * * * * * * 

_ © The other classes, and particularly the Sudra, upon this and 
“other like oscasions perform an imitation of it, with texts from 
“the Purans. And even with regard to Brahmins, admitting 
cc their conception in favor of its spiritual benefit, it by no.means 
“follows that it is essential to the efficacy of the rite for civil 
c purposes; but the contrary is to be inferred; and the conclusion 
‘Cig, that its validity, for these, consists generally in the consent 
“of the necessary parties, the adopter having at, the time no 
< male issue, and the child to be received being within the legal 
“age, and not being either an only or the eldest son of the 
‘c giver, the prescribed ceremonies not being essential.” 

The next passage which was referred to is a case quoted 

in Strange’s Hindu Law, Volume II, page 87. The question 
putto the Pandit was,— What are the requisites of adoption 
among Sudras?” The Pandit in answer gives an account of the 
‘ceremonies performed at the adoption of a Brahmin, and then 
observes; “ the same ceremonies, with the exception of homams, 
“ ave to be observed in the other castes.” Mr. Ellis, in a note on 
this Vayavastha of the Pandit, at page 89 of Strange’s Hindu 
Law, Volume JI, observes: “ With respect to Sudras, the 
“ Datta Mimansa of Madhuyam” (the principal author in Southern 
India on this point as well as on Mimansa in general) “says, 
“that to the Sudra there is no adoption; by which, however, ` 
“ig to be understood only that, in this caste, there exists, strictly 
“ sneaking, no ceremonial for it, but that public avowal, or general 
“notoriety of the fact, is sufficient with them to establish its 
“validity. Ceremonial adoption cannot be necessary in the 
“case of a Sudra, since by the datta homam the adopted son is 
“converted from the stock (gotra) of the natural to that of 
«c his adoptive father, and Sudras have no gotra. Beside, they 
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“cannot perform the dattahomam, though they may perform 


BUATRABNATE an imitation of it with texts from the Purans. But the pro~ 


v. 


Manes CHAN- 


“per datta homam can be performed only by those castes 


pra Brapory. ‘ which use the texts of the Vedas in their religious ceremonies, 


_ “and in Southern India scarcely any caste but that of the 


** Brahmins now use these texts.” 

The above passages would appear to be conclusive on the 
subject; but itis contended—and, as it appears to me, right- 
ly contended—that the law as laid down by Strange is not 
quite correct, or at any rate not applicable in its unrestricted 
terms to this ‘part of India; and the position assumed by Sir 
Thomas Strange is very boldly, and I think effectually, attacked 
by Baboo Shamachurn Sirkar in his Vayavastha Darpana, page 
873, 2nd edition. He first points out how Strange, as well as 
Colebrooke, has omitted to notice certain passages in the Dattaka 
Mimansa and the Dattaka Chandrika; the passages to which he 
refers appear to be paragraphs 45, 46, 56 and 56, Section V, 
Dattaka Mimansa, and paragraph 17, Section II, Dattaka Chan- 
drika; and it may be as well as to quote the words of paragraph 
56 from the former work :— 

“Tt is therefore established that the filial relation of adopted 
‘sons is occasioned only by the proper ceremonies of gift, accep- 
c tance, a burnt sacrifice, and so forth ; should either be wanting, 
“ the filial relation fails.” And Sutherland, in his digest of the two 
Dattakas, says, heading 3rd, paragraph 4—“ Should ason be adopt- 
“ed without the observance of prescribed forms, his filial relation 
“would not be established, but he would be entitled to asseta 
“sufficient to defray the expense of his marriage.” It may be 
said that these ceremonies are essential only in the case of the 
three higher classes. This may be so, but it is not with the object 


` of shewing that these ceremonies are essential in all cases that 


Ihave quoted the above passages, but to show that the law as 
laid down by Sir Thomas Strange is not correct, even as regards 
the higher classes. With regard to them, he says, in the passage 
I have quoted from Volume I, page 95, speaking of adoption in 
general—* There must be gift and acceptance manifested by some 
“overt act; beyond this, legally speaking, it does not appear ‘that 
“anything is absolutely necessary ;” and again, inthe next pas- 
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sage, he says—“ And even with regard to Brahmins, admitting _1870 
“their conception in favor of its (the Datta Homam’s) spiritual Buatasssatx 
“ benefit, it by no means follows that it is essential to the efficacy a ake 
* of the rite for civil purposes ; but the contrary is to be inferred;” pga Buapury. 
and he holds, a little further on, that“ the prescribed ceremonies 
“are not essential; the validity of the adoption consisting 
“in the consent of the necessary parties, the adoptor having at 
“the time no male issue, &c.” But the Dattaka Mimansa, in 
the passage I have quoted, unmistakeably lays down that “ the 
< filial relationship of adopted sons in the highest class,” if we 
suppose the author to be speaking particularly of that class, ‘is 
* occasioned only by the proper ceremonies, viz., gift, acceptance, 
e sacrifice,” and so forth, as described in the previous part of 
Section V ; and he adds, “should either be wanting, the filial 
“ relation even fails.” 
Having, as I think, shown that, with regard to the first class 
the law of adoption, as laid down by Sir Thomas Strange, is not 
strictly correct, but that something more is required than giving 
and receiving, I now proceed to quote a passage from page 875, 
of Baboo Shamachurn Sirkar’s Vayavastha Darpana, 2nd edition. 
Referring to what Sir Thomas Strange had said—that the Sudras 
on occasions of adoption perform an imitation of the datta homam 
from the Purans, he observes—‘‘ That though no other class than 
“that of the Brahmins are allowed personally to repeat the holy 
‘‘ words from the Vedas, and perform the rites thereby to be per- 
« formed, yet all those classes can, and do usually, employ Brahmins 
“to officiate for them in the performance of such rites. Moreover, 
“according to the Dharma Shastra as current in this country, it 
< being necessary for the inferior classes also to perform the home 
«“ like Brahmins ; even the Sudras are, for completion of religious 
e ceremonies of great consequence, directed to have the koma per- 
“ formed by Brahmins, as is evident from the following passage of 
“ the Dattaka Nirnaya. A person being about to adopt a son, 
“ should receive him having convened (his) kinsmen, announced 
* (his) intention to the king, and having offered a burnt offering with 
* recitation of prayers (denominated Vyahrit) in the middle of his 
“dwelling. Here, it being intimated that a woman may give or 
“ accept (a son), and that homa should be performed in the adop- 
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1870“ tion of a son; let it be known that there is no impropriety in her 
Buargasnarx “ performing the Aoma through Brahmins, just as she does when 
v “completing a voluntary religious ceremony (brata) and so forth.’ 
Mangs Caan- - 4s 
pra Buapory, “ A Sudra also should act in like manner.” It appears to me that 
the contention of the special appellant on this point cannot be 
supported, for it is notorious that besides giving and taking there 
are other ceremonies performed by Brahmins on the occasion 
of an adoption among people of the Sudra caste, which are con- 
sidered essential to the validity of the adoption. The Judge, 
therefore, had grounds for coming to tha conclusion that the’ 
necessary ceremonies were not performed, disbelieving, as he 
did, the evidence adduced by the plaintiff to prove the perform- 
ance of those ceremonies, 

As the appellant has failed on the first and second grounds, 
he must fail on the third; for having been unable to establish his 
title, he is not in a position to bring an action against Kali 
Chandra, though the latter does not deny the adoption of Beni 
Chandra, and anything that Gaddadhar may have said in a plaint 
filed subsequently to Shib Chandra’s purchase from him, can- 
not be used as evidence against Shib Chandra, nor is anything 
which Swarnamayi may have said in a petition to the Court 
evidence, either for or against the adoption, as she has not been 
examined as a witness. I think, therefore, for the reasons given 
above, the special appeal must be dismissed with costs. 


_ BAYLEY, J.—I concur. The authorities above cited are those 
recognized specially as prevailing in Bengal ; and, in addition, it 
is clear that both the parties, by the evidence they produced, 
supposed ceremonies beyond mere giving and taking to be 
requisite. - ‘ 
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Before Mr. Justice Bayley and Mr. Justice Kemp. 
JADU SING (Prater) v. RAJKUMAR AND oruers (Darenpants.)* 


X 
Ld 


Tulub-ishhad. 


In a case of pre-emption, strict proof is necessary of the performance of. the pre- 
liminaries. According to tho Mahomedan law, strict adherence to the rules for 
tho performance of the tulub-ishhad is especially necessary. 

In performing the tulub-ishhad, the pre-emptor must clearly declare his right 
and invoke witnesses. Ho must declare that “he has aright of pro-emption to 


| which he has laid claim, and that he still claims it,” and invoke witnesses “to 


bear witness therefore to the fact.” 


{ urs was a suit for enforcing the plaintiff’s right of pre-emp- 
(tion founded on the ground of shaffa khalit (right of pre-emp- 


tion founded on contiguity), The plaint stated that the plain- 


tiff and the defendant, Hari Prasad Sahu, were jointly interested 
in the talooks mentioned therein; that, unknown to the plaintiff, 
the defendant, Hari Prasad, sold and conveyed his half share 
in the said property to the defendant, Rajkumar Baboo; that 
Rajkumar was a mere stranger; that, apprehending that a claim 
under a right of pre-emption would be preferred, the defend- 
ants have set down rupees 37,000 in the deed of sale; whereas, 
in fact, rupees 23,812 was the consideration; that on the 21st of 
February 1869, the news of this sale was conveyed by Dhari 
Sing; that instantly the ‘plaintiff performed the “ prelimi- 
naries of pre-emption according to the Mahomedan law” in the 
presence of the parties present; that, on the same day the 
plaintiff applied to Hari Prasad the vendor, and on the next 
day to Rajkumar the purchaser, stating that he was ready to 
pay whatever consideration had been justly paid, and requesting 
that the kabala might be surrendered to him; that the plain- 
tiff asserted his right of pre-emption, and called people to 
witness; that the vendor pleaded inability to do so, and the 
vendee refused to comply ; that thereupon the plaintiff returned 
the property in dispute, and openly and publicly declared 


* Regular Appeal, No. 223 of 1869, from a decree of the Officiating Subordinate 
Judge of Tirhoot, dated the 28th August 1869, 
25—~0 e 
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that he (the plaintiff) was a partner, and therefore the vendor had 

no right to sell his share of the property, nor the purchaser any 
right to buy the same; that the plaintiff had sustained great / 
loss by such sale; hence the present suit for cancellation of the? , 
sale, and for an order that, on payment of the actual considera- ¢ 
tion-money, a decree for posesion of the property may be- ' 
passed in his favor. 

The defendants set up in fists written statement that the i 
plaintiff had never performed the preliminaries of pre-emption; / ` 
that the plaintiff was never ready to pay down the consideration- | 
money; that the consideration mentioned in the kabala was the 
true consideration ; and that the plaintiff had sustained no loss. `j 

To prove his case the plaintiff tendered himself as a witness, : 
and made the following statements:—‘In the latter part of 
Falgun 1276-77, I and witnesses, Gadhar Sing and Ramkishen 
Lal, were sitting at mine. In the meanwhile, Dhari Sing came 
from Shewhore and informed me that Harnath Prasad sold 
the mauzas in suit to Durga Prasad. On hearing from Dhari, 

I started and said “ham kharid hia, kharid kia, kharid kia.” 
I cited Ramkishen Lal and Gadhar Sing as witnesses. I, 
then asked Dhari, have you any more information? He / 
replied that he learned from Tilak Lal that the mauzas were 
sold for a real consideration of rupees 23,812, but the bill 
of sale recites the consideration as rupees 37,000. Shortly 
after, Gadhar Sing and Ramkishen Lal left. I asked Dhari 
Sing to send for Nanda Lal and Fowzdar Sing. They 
came immediately. I and Nanda Lal and Fowzdar Sing 
went to Shewhore. On arriving at Shewhore, I told Harnath 
Prasad that’ I have right in the mauzas you sold to Durga 
Prasad, and asked him to receive the real purchase-money, and 
to obtain a return of the bill of sale from the vendee. In 
reply, he said, he had no power to do so. I’then returned home. 
On the next day; I, accompanied by Dwarka Sing, Jay Gabind 
Sing, and Nackoo Lal, and Amritnath Jha, went to Durga 
Prasad’s at Modhoobun. I told Durga Prasad that I have 
right, and requested him to receive the money for which he 
purchased the mauzas, and to return the bill of sale; but 
Durga Prasad refused todo so. I then cited the above fou 
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persons as witnesses, and left the place. The next day I arrived 
at home; and on the day following, I went to mauza Barahil. 
While I was sitting in the cutcherry, Ramtahal and Tilack- 
dhari Roy, and two or four men, more, came to me. I told 
them that I had been to Durga Prasad’s, and requested him to 
return the bill of sale of the mauzas: but Durga Prasad 


refused to do so. I then cited those men as witnesses. I did - 


not take money with me when I had been to Shewhore. I had 
money at home. I had no knowledge of the sale before I was 
told by Dhari Sing. Dhari Sing, for the last five years, 
has lived in mauza Jewly. -He is my servant. I did not 
wish Dhari Sing to accompany me to Harnath Prasad’s. 
Fowzdar Sing and Nanda Lal are my servants. I have no 
concern with Gadhar Sing and Ramkishen Lal. They used 
to come to me, and I used to go to them. I have no amla at 
my deori, Nanda Lal, my patwari, writes my papers at my 
deori. It was not necessary to take the money with me to Har- 
nath Prasad. I thought if Harnath Prasad asked and agreed, 
I may then take the money to him. Jamin no way connected 
with Tilack Lal. I believed Dhari Sing who informed me 
of the real purchase-money. I did not take a copy of the bill 
of sale from the Registrar’s office, nor have I made any enquiry 
in'the office. I myself verified the plaint and signed it.” 

The Subordinate Judge held that the evidence of the plaintiff's 
witnesses most of whom were servants and dependants of the 
plaintiff.was not credible, and*held that the plaintiff had not 
complied with the requisition of the Mahomédan law of tulub- 
mawasabat and ishhad, and therefore was not entitled to 
enforce his right. He accordingly dismissed the suit, 

The plaintiff appealed to the High Court. 


Mr. Allan (Baboo Annada Prasad Banerjee with him) for the 
appellant contended that the evidence of the plaintiff as to per- 
formance of the preliminaries was uncontradicted by any evidence 
on the part of thedefendant; that the plaintiff had come forward 
and given his evidence; and that, although cited ab a witness, the 
defendant had not appeared to give his evidence. The case for 
the plaintiff had been made out, 


173 


1870 


JADU BING 


v. 
RAJEKOMAR. 
+ 





174 


1870 
Japu Sixe@ 
V. 
RAJXUMAB, 

co) 


TTT ele La 


15 May, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


Baboo Anukul Chandra Mooherjee (Mr. Gregory and Baboos 
Chandra Madhab Ghose ond Abinash Chandra Banerjee with 
him) for the respondent contended that it was incumbent on 
the plaintiff, according to the Mahomedan law, to observe strictly 
all the formalities required by that law; admitting the credibility 
of the evidence, the suit must fail, as the formalities had not been 
observed in the manner prescribed by the Mohammedan law. 
The tulub-mawasabat has not been properly performed. The 
claim should be properly made. [Kemp, J.—Any precise words 
are not necessary. | In the real tulub-ishhad the precise words are 
necessary. He must invoke witnesses, not merely accom- 
pany certain persons with him. It is not sufficient that he 
express his claim in the presence of witnesses, but also ask them to 
bear witness, “be therefore witness thereof.”—3 Hedaya, 572. 
The law strictly requires the attendance of witnesses when the 
second żulub is made.—3 Hedaya, 671. [Kump, J.—Is it neces- 
sary or only precautionary ?—Baillie’s Mahomedan Law, 483]. 
It has been ruled otherwise in Prokas Sing v. Joges Prokas 
Sing (1) and Issur Chunder Shaha v. Mirza Nisar Hossein (2). 
The formalities must be observed before one can assert his 
right of pre-emption. Macnaghten’s Mahomedan Law, 182-183. 
Particular words are necessary. The pre-emptor must assert his 
right as pre-emptor, that he had performed the tulub-mawasabat, 
and then again assert his claim calling witnesses to bear witness 
of his act. 3 Hedaya, 572. There are three distinct items 
mentioned. In the second ¢ulub or tulub-ishhad he must. 
The words used in the second tulub, as given in evidence, 
do not give @ clear indication of the plaintiff’s right and in- 
tention. He had not given notice according to law. He should 
declare his right and call the persons present to be witnesses of 
his act; besides as the right of pre-emption is a feeble claim, 
therefore every letter of the law must be complied with. 


Baboo Annada Prasad Banerjee in reply—In the tulud- 


mawasabat no strict form is necessary, nor are particular words 
to be used to:complete the ceremony. In the second tulab, 


(1) 2 B. L B, A. O., 12, (2) W: B, 1864 361. 
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the tulub-ishhad, itis only necessary that the demand be made 1870 

of the vendor, and the vendee and on the premises. Admitting Javu Sme 
strict forms are necessary in the performance of the second nes 
tulub, it is sufficient compliance with the law when persons were . 
present who could bear witness to the performance of the cere- 

mony. The calling of witnesses would not be necessary; since 

if the exact words of the law is to be used, the żuľ«b ìs. to 

be made in Arabic, and no other language would be sufficient 

for the purpose. 


BAYLEY, J. (after stating the facts continued :)—The plaintiff 
appeals against this decision, and urges both as to the merits 
of the case and the law that he has established his claim, 
As to the merits, he refers to the evidence of his witnesses as 
being sufficient to prove that he duly performed both the 
preliminaries above-mentioned, to the fact that he tendered his 
own evidence in the case, and especially that he asked that the 
defendant purchaser, Durga Prasad Sing, might be examined, 
stating at the same time that he was willing to rest his case 
on that evidence. 

As to the law it is pressed by the pleader for the appellant 
that it is not necessary that the precise terms, as required by the 
Arabic text of the Mahomedan law, should be shown to have 
been employed in performing the preliminaries; that it is suffi- 
ecient to show that the first claim, tulub-mawasabat, was made 
with reasonable promptitude and in substance with the formalities 
required by the Mahomedan law; and that it is sufficient 
that the tulub-ishhad be made by an invocation of witnesses; 
and that the evidence adduced by the plaintiff in this case shews 
that both these formalities had been thus duly observed. The 
only question we have to decide is whether the plaintiff did ac- 
tually perform the preliminaries necessary to maintain his claim. 

Now, commencing with the case onthe merits, we have the 
evidence of Dhari Sing. This witness is the person from 
whom it is stated that the information of the sale emanated. 
His evidence is to the effect that, being at Shewhore to visit a 
relation on leave granted him by the plaintiff, his master, he went 
to the Deputy Magistrate’s tent where the cutcherry was held, 
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for the purpose of seeing the tamasha; that it was about 4 or 5 
P. M.; that the Deputy Magistrate had the deed of Harnath 
presented to him; that, on being questioned as to the character 
of the deed, Harnath answered that it was a bill of sale of 
Mauzahs Hurpore, Barahil, and Bhoolwaee executed by him in 
favor of Durga Prasad; that Harnath then admitted that he 
received the purchase-money, but did not state the amount; 
that the Deputy Magistrate, as Sub-Registrar, then registered 
the deed; that a little while after, he, the witness, Dhari Sing, 
saw Tilack Lal, a mooktear in the cutcherry, who told him, appa- 
rently without any question on his part, that he knew all about 
the sale; that the mauzas were really sold for rupees 23,812; 
but that, in order to defeat the claim of pre-emption, a false con- 
sideration of rupees 37,000 had been recited in the deed. It 
does not, however, appear from the evidence that any mention as 
to the right of pre-emption was made by Dhari to Tilack, but 
the statement by Tilack as to the object of the sale being to 
defeat the plaintiffs right of pre-emption appears to have been 
made by him entirely of his own motion gratuitously. The 
evidence of the same witness goes on to show that he, the day 
after, told the plaintiff about the sale, upon which the plaintiff 
suddenly started up while sitting on his bed, and exclaimed three 
times “I have bought,” “I have bought,” “I have bought.” 
The two other witnesses for the plaintiff, Ramkishen and Gadhar 
Sing, also deposed to the same effect. It is true that there is 
one strong point in the plaintiff's favor, viz., that he tendered his 
own evidence in the case; but it is also true that there are some 
discrepancies between that evidence and the evidence of the 
persons whom he called in proof of the fact that he performed 
the preliminary of tulub-ishhkad, and to these I shall have 
to refer presently; but in the mean time J must say that to my 
mind there is exceeding doubt as to the credibility of the witness 
Dhari and the strange occurrence of the circumstances above 
stated in which he, Dhari, happened to go to the Deputy 
Magistrate’s cutcherry, and quite è propos to see the deed regis- 
tered, how equally à propos he met Tilack there, who told him 
quite causelessly and gratuitously that the object of the sale 
was to defeat the right of pre-emption, and how he subsquently 
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brought back the news to the plaintiff It must at the same 
time be borne in mind that this witness wasa servant of the 
plaintiff going to Shewhore on leave from his master, the plain- 
tiff. I have also strong suspicion as to the evidence owing to 
the tutored appearance of the statements of Dhari Sing, 
Ramkishen, and Gadhar Sing, with regard to the thrice-repeated 
words “I have purchased,” “I have purchased,” “I have 
purchased,” and the manner in which each of the witnesses set 
forth specifically that the plaintiff started up immediately on 
hearing of the sale, and made his exclamations above-mentioned. 

It is curious that three Hindus should have in the same man- 
ner spoken of the plaintiff having instantly started up at the 
news; for this circumstance would entirely fill up the require- 
ment of the text of the Mahomedan law as to the necessity 
of tulub-mawasabat being immediately performed. On the 
whole I concur with the Subordinate Judge who had the advan- 
tage of having the witnesses before him, and remarking upon 
their demeanour, that the evidence in this case is not sufficiently 
credible to prove the plaintiff’s right of pre-emption. I would 
add that the proof required from a plaintiff in a case of pre- 
emption must be of the strongest kind. Such have been the 
concurrent rulings of late years in this Court, and this has been 
strongly laid down, with reference to the policy of the law and 
the weak character of the right of pre-emption in two cases, one 
Isser Chunder Shaha v. Mirza Nisar Hossein (1), the other 
Prokas Sing v. Jogeswar Sing (2). Looking to all the circum- 
stances, I would say that the plaintiff has not given sufficient 
evidence to render his story, with regard to the performance 
of the necessary preliminaries to support his claim of pre-emp- 
tion, credible. : 

* I do not however wish to dispose of the case solely on that 
ground. I would further wish to give my opinion, as to the 
point discussed on both sides, as to what is sufficient with regard 
to the performance of “ tulub-ishhad,” and whether that 
has been duly performed in this case or not. The first of the 
authorities that I will cite is to be found at page 572, Book 38, 
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Volume III, Hedaya, It says:—“ The manner of claim by 
affirmation and taking to witness is, the claimant saying such 
“ a person has bought such a house, of which I am the shafee; 
“I have already claimed my privilege of shaffa, and now again 
“claim it, be therefore witness thereof.” Now clearly there is 
neither in the evidence, nor in the actual words spoken by the 
plaintiff, anything approaching the terms, “I have already 
“ claimed my privileges of shaffa, and I claim it again.” No 
doubt there are words such as “I have right,” “I have cited 
e witnesses ;” but as to their sufficiency in this particular case, 
with reference to the time and occasion on which they were em- 
ployed, I shall have to observe hereafter. 


Macnaghten in his work on Mahomedan Law, page 184, also 
states that the tulud-ishhad should be performed by the pre- 
emptor stating—* I haye claimed pre-emption,” or the like, “I am 
a claimer of pre-emption,” or “I have a right of pre-emption 
c to which I have laid claim, and I still claim it. Bear witness 
“therefore to the fact.” It is true that in page 483 of Baillie’s 
Digest (1), it is stated that, “to give validity to tulub-ishhad or 
«demand with invocation, the invocation of witnesses is not 
& required; it is required that it be made in the presence of the 
“purchaser or seller, or of the premises which are the subject 
“of sale;” but there can be no question in this case that the 
plaintiff did not act up to the legal requirements or to the 


(1) Mr. Baillie says, that the invocation 
of witnesses is not necessary to the tulud- 
mawasabat, and draws the distinction be- 
tween that demand and talab-ishtehad. He 
says: By tulub-ishhad, or demand with in- 
vocation of witnesses, (also styled tukreer) 
is meant a person calling on witnesses to 
attest his tulub-mawasabat, or immediate 
demand. The invocation of witnesses is 
not required to give validity to that de- 
mand, but only in order that the pre- 
emptor may be provided with proof in 
ease the purchaser should deny the 
demand saying, “you did not demand 
your right when you heard of the sale— 
nay you abandoned your right;” while 
the pre-emptor says, on the other hand, 


“I did demand it.” When the word 
being with the purchaser, the onus pro- 
band: would be cast on the other. To 
give validity to the tulubashhad, it is 
required that it be made in the presence 
of the-purchaser or seller, or of the pre 
mises which are the subject of sale, and 
the porson claming the right of pre-emp- 
tion shonld say, in the presence of one 
or other of them “such a one has pur- 
chased this mansion,” or “a mansion 
(specifiying its boundaries) and I have 
demanded the pre-emption and now so 
demand; bear ye witness to this.” The 
reason of the distinction is given in the 
Hedaya, Vol. IL, page 571. 
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tulub-ishhad. It is clear from the evidence that all his 
words amounted to nothing more than these—“ I have a right,” 
not specifying what right, “you be witnesses.” I think therefore 
that, in a case of pre-emption, where the claim itself is one of 


’ good policy, and the law requires strict proof from the plaintiff 


of all the formalities being minutely observed, the plaintiff has 
not, upon the evidence, fulfilled the conditions of tulub- 
tshhad., 

In regard to the witnesses, Jay Gabind Sing and Ramtahal 
Sing, their evidence is merely to the effect that the plaintiff 
proposed to Durga Prasad to pay him the money for which the 
mauzas were purchased by him, and asked him to return the 


. deed of sale,,as he was a co-parcener with a right (what right 


that was, is not mentioned); but that Durga Prasad refused to 
do so. These witnesses also depose that the transactions took 
place at Durga Prasad’s house at Madhuban. The plaintiff, 
however, in his deposition says that, when he went to Mauza 
Barahil, Ramtahal and Tilak Sing were cited by him as 
witnesses. The plaintiff also aays that he went to Shewhore 
and told Harnath that he had a right to the mauzas which had 
been sold to Durga Prasad, and asked him to receive the real 
purchase-money, and obtain a return of the bill of sale from 
the vendee. The plaintiff, however, did not say that he called 
Nanda Lal and Fowzdar Sing to witness the refusal of Harnath; 
but in the depositions of those two witnesses, we find that, after 
the plaintiff: had offered Harnath the purchase-money, and asked 
him for the bill of sale, Harnath refused, and the plaintiff called 
those persons to be witness thereof. There is nothing in the 
deposition of the patwari Nanda Lal, or any one examined 
after him, to show that they were called to witness the perform- 
ance of the tulub-ishhad. 

On the whole I am unable to say that, with all this evidence 


before him, and with reference to all the circumstances above- ` 


stated, the Subordinate Judge has been wrong in dismissing the 
plaintiff’s suit. I would, therefore, dismiss this appeal with costs. 


Kemp, J.—I am of the same opinion. The plaintiff, appel- 
lant, bases his right of pre-emption as being a sharik or part- 
26—c . . 
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1870 ney in the thing sold, not as a “ shafa khalit,” i. e. a partner in 

Javu Swe the rights, as of water or way. 

Raszoman. It is certainly very probable that he would claim such right ; 
as, the estate being joint, it would inconvenience him to admit 
an entire stranger as a co-sharer. It may also be that he would , 
give a higher price than that offered by a third party. 

The Subordinate Judge, who had the witnesses before him, 
and who was competent from his knowledge of the language in 
which the evidence was given, and of the habits of the people, to 
arrive at a right estimate of the value of the evidence, has come 
to the conclusion that the witnesses who have deposed to the 
observance by the plaintiff of the requirements of the Maho- 
medan law, viz., the tulub-mawasabat and the tulud-ishhad, 
are not to be believed. Iam not prepared to say that he has 
come to a wrong conclusion; and unless the Court is satisfied 
that he was clearly wrong in his conclusion, we should not 
be justified in setting aside his finding on a question of fact. _ 

I am, however, cleanly of opinion that the plaintiff, even ad- 
mitting his witnesses to be entitled to belief, has failed altogether 
to establish that he complied with the requirements of the law, 
of which there must be strict proof. My learned colleague has 
given the authorities on the subject taken from the Hedaya and 
decisions of this Court. 

The precedents quoted by Macnaghten, in his work on the 
Mahomedan law, are as stated in the preface to the work “legal 
expositions which have been observed in Courts of Justice.” 
The precedent from Macnaghten referred to by Mr. Justice 
Bayley is in accordance with the text of the Hedaya. There 
is no absolute necessity for the pre-emptor to make the ¢ulub- 
mawasabat in the presence of witnesses. It is usually done in 
the presence of witnesses, in order that the pre-emptor may be 
provided with proof, in case the purchaser should deny the de- 
mand. Iam also of opiniòn that it is not material in what 
precise words the tulub-mawasabat is made, so long as the 
words used intelligibly express the demand; but with reference 
to the record, andthe more important requirement of the Maho. 
medan law, viz., the tulub-ishhad, I am clearly of opinion 
that the Mahomedan law requires a strict adherence to rules, 
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however technical they may be. The plaintiff has not complied 1870 

with these rules, either in substance or inform. He did not state JADY ai 
to the vendor, to the vendee, or on the land sold, that he was RAJKUMAR. 

the shafee; that he had already claimed his privilege of shufa 

by making the tulub-mawasabat ; and that he again claimed it, 

calling upon others to be witnesses thereof. 


Before Mr. Justice Norman, Officiating Chief Justice, Mr. Justice Bayley, 
; and Mr. Justice Sir C. P. Hobhouse, Bart. 
N 
ROY NANDIPAT MAHATA (DucREE-HOLDER) v. ALEXANDER 1870 
SHAW URQUHART (JUDGMENT-DEBTOR.)* Feb. 28. 


Appeal—Act VITI of 1859, 8.257—Act XXII of 1861—Letters Patent, 1865, 
83. 15 and 86—AHiigh Court Rules, 28th December 1865—Sale in Execution 
—Irregularity— Purchase by Vakeel of Judgment-debtor. 


Sections 16 and 36 of the Letters Patent of the High Court must be treated as 
qualifying section 257 of Act VII of 1859. 

Under the Letters Patent of 1865, in lieu of the former practice under Act XXIV 
of 1861, section 23, namely, that when the Appeal Court consisted of only two Judges 
and there was a difference of opinion between them upon a point of law, the 
cage was re-argued upon that question before one or more of the other Judges ; when 
the Judges of a Division Court are equally divided in opinion as to the decision to 
be given on any point, the opinion of the Senior Judge is to prevail, subject how- 
ever to aright of appeal from such judgment of the Division Court. The judg- 
ment passed on such appeal, and not the judgment of the Division Court, will be 
“ final.” 

In appeal under section 15 of the Letters Patent, 1865, no point can be argued 
except a point on which the two Judges of the Division Bench have differed in 
opinion. 

` When property is advertised to be sold in separate lots, and is afterwards 

sold ina lump, this is an irregularity, but the person who wishes to set aside tho 
sale on the ground of such irregularity, must show affirmatively, to the satisfaction 
of the Court, that substantial damage has, in fact, been sustained by him on ac- 
count of such irregularity. Where, therefore, such damage had not been distinctly 
proved, held that the sale could not be set aside on the ground of the irregularity 
complained of. 


* Appeal No. 12, under section 15 of the Letters Patent, from a decree of a 
Division Bench in Miscellaneous Regular Appeal, No. 258 of 1869, dated the 4th 
December 1869, consisting of Mr. Justice Kemp and Mr. Justice Glover, the said 
Judges being equally divided in opinion, 
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1870 The conduct of a vakeel, who having acted in that capacity'on behalf of a 
Roy Nanpreat Judgment-debtor in certain proceedings in execution of a decree, subsequenily 
MAHATA became partner with the decree-holder in the purchase of the property, remarked 


T. 
ALEXANDER Upon. 
da Queere—Whether, under such circumstances, the purchase by the vakeel, or the 
` purchase by the decree-holder in conjunction with him, conld not be set aside. 


Roy Nanprpat MAHATA held a decree, against Urquhart, 
for rupees 43,000. In execution of that decree, he applied, in 
November 1867, fonan attachment of the rights and interests 
of Urquhart in the Pupri factory and other properties, 
specifying them. The schedule set out the particular properties 
in detail, item by item, most of the items being described as } 
appertaining to the Pupri factory, but some being apparently 
independent of that factory. Pending that application, 
Urquhart applied for the appointment of a manager under 
section 243 of Act VIII of 1859. The application made by 
Urquhart, in that instance, was made through Mr. Lingham, 
a pleader, who, previous to that time, had been acting as vakeel 
for Roy Nandipat Mahata. The decree-holder, Roy Nandi- 
pat Mahata, not objecting, an order was made for the appoint- 
ment of a manager, and the property continued under the 
management of the person so appointed for a year, till the end of 
1868. Atthe commencement of 1869, Roy Nandipat Mahata 
applied by petition, alleging that the property was deteriorating 
in value; that there was no probability of his obtaining satis- 
faction under his decree by allowing the property to remain 
under management. He applied to the Court to withdraw the 
order for the appointment of the manager, and asked for an 
order thatthe property should be sold. On the 13th January 
1869, an order was made for the sale. Mr. Lingham, who 
appeared on that occasion, again, as vakeel for the debtor, con- 
senting to an order for sale, that a date should be fixed for such 
sale, and the property sold according to the inventory. The 
15th of February was fixed for the sale. The proclamations 
were made as provided for by the 249th section, and an advertise- 
ment was published in the Englishman of the 29th of January 
1869. The advertisement published in the Englishman men- 
tioned that the Pupri factory, with its rights and appurte- 
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nances, would be sold ; but in the notifications published as direct- 1870 


ed by section 249, it appeared that the parcels were numbered BoxNaxpreat 


separately, and the proclamation took place in such a manner as v 
: ALEXANDER 
to make it appear that.they would be sold separately. Snaw 
URQUHART. 


Prior to the day of sale, several objections were-made, under 
section 246, to the sale of different portions of the property, 
on the ground that they did not belong to the Pupri factory, 
and that Urquhart, the person against whom execution 
was sought, had no interest in them as his right had been 
alienated. The Subordinate Judge ordered that three parcels 
of property, to which these objections applied, should be 
excepted from the sale which was to come on on the 16th of 
February, and he, at the same time, fixed the 2nd March for 
investigation of the claim. 

On the 15th of February, the sale took place. The proper- 
ties attached, excepting such portions as had been excepted 
by the order alluded to, were put up for sale, and were 
sold in one lot for the sum of 37,000 rupees. The decree- 
holder became the purchaser. It appeared that, on that same 
15th of February, the decree-holder, Roy Nandipat Mahata, 
had applied for and obtained leave to bid and file a receipt in 
lieu of making a deposit on account of the price, and it was 
ordered that if, after confirmation of sale, there should be any 
necessity for taking a cash payment from him, he should then 
make a payment in cash. One of the properties, to the sale of 
which objection under section 246 had been made, viz., the 
Bongong factory, was sold on the 2nd March, and fetched 
7,500 rupees. After the sale, the debtor made an application 
to the Court, to set aside the sale, on the ground of irregularity 
in conducting and publishing the sale, and his objections came 
on to be heard before Baboo Bhupati Roy, the Officiating 
Subordinate Judge of Tirhoot, on the 20th of March 1869. 

The Subordinate Judge found that there was no irregu- 
larity, and that the sale of the whole concern in one lot did not 
constitute a sufficient irregularity to invalidate the sale. One of 
the objections made before him was that the building should 
have been sold by itself, and that if so sold by itself, it would 
have produced enough to satisfy the claim of the decree-holder. 
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The Subordinate Judge said: ‘‘ The two witnesses examined by 


Ror Nanprrat é the objector do not support his allegation. Their evidence 


MAHATA 
v. 


Suaw 
URQUHART. 


“runs this wise, viz., ‘that the value of the whole concern was 
‘higher than what has been bid for it,’ but they do not prove 
“that the sale of the whole concern in one lot has been the, 
“ cause of the low price.” 

He also said: “The objector, who himself with his pleader 
“ attended the examination of his witnesses, did not attempt to 
* put questions to them, and try to prove by their evidence that 
“the sale of the factory building itself would have raised a 
“sum sufficient to cover the amount due.” The objection, 
“c therefore, falls to the ground.” 

The Subordinate Judge then dealt with the second objection, 


15 Ala, 


that “intending purchasers were under the impression that the - 


«factory building would be sold, and that, therefore, the sale of 
“the whole concern in one lot is an irregularity which caused the 
“low price.” He said that the advertisement in the English- 
man (1) “did very clearly and distinctly state that the Pupri 
“Indigo Concern, the rights and interests of the debtor Mr. 
* Alexander Shaw Urquhart were to be sold on the 15th February 
‘last, and must have removed the doubt” if they had any; 
that the debtor did not put the intending purchasers in the 
witness box, and did not prove by other testimony that the sale 
of the whole concern in one lot has caused any material injury 
to him. He says,—‘it is very satisfactorily proved that the 
“debtor sustained no injury by reason of the sale of the whole 
e concern in one lot.” 

The Subordinate Judge, accordingly, rejected the application 
of the debtor and confirmed the sale. From that order confirm- 
ing the sale, an appeal was presented to this Court, under the 
257th section of Act VIII of 1859, on the following grounds: ` 


(1) The advertisement was as follows: the highest bidder, on the 15th proximo, 
“Notice is hereby given that, at the at the Subordinate Judge’s Court, Tir 
instance of Roy Nandipat Mahata Baha- hoot. 
dur, mortgagee, decree-holder, the _Papri For further particulars, apply to the 
Indigo Concern, and all the properties aP- = Subordinate J udge of Tirhoot, 
pertaining thereto, situated in the district 
of Tirhoot, the right and interest of Buvrart Roy, 
Mr. Alexander Shaw Urquhart, judgment- Subordinate Judge of Tirhoot, 
debtor, shall be sold, by public auction, to Dated Mozufferpore, January 1869.” 

. 
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lst.—That the learned Judge was wrong in holding that 1870 
the sale of the indigo concern in one lot was not opposed to the RorNanprrat 


terms of the decretal order, and inconsistent with the prayer of pears 
the decree-holder in his petition for attachment and sale. Saaw 


\ 2nd.—That the learned Judge was wrong in holding that 
he decretal order and the judgment in the original suit ad- 
judging the liability warranted the sale of the Pupri Concern, 
or of anything except the Pupri Kuti, or factory. 

3rd.—That inasmuch as the Pupri Kuti, or factory, was 
declared liable to sale by the terms of the decree, the learn- 
ed Judge was wrong in not holding that decree-holder was. 
‘bound, first of all, to apply for the sale of the Pupri Kuti, 
or factory, and exhausted the mortgaged property; and then, if 
necessary, apply for the sale of any other property of the 
debtor not subject to the lien. 

4th.—That inasmuch as the advertisement in the Englishman 
‘of 29th January 1869, for the sale of the Pupri Concern, made 
by order of the Court of the Subordinate Judge of Tirhoot, 
was opposed to, and inconsistent with, the order of the 

Court, dated 13th January 1869, as well as to the prayer 
of the decree-holder in his petition for attachment and sale, the 
learned Judge was wrong in holding that the sale of the Pupri 
Concern was regular; or if he was right in holding that the sale 
of the concern was regular, then he was wrong in holding 
that the sale thereof in one lot was regular. 

- 5th.—That inasmuch as several persons who intended to bid 
for the factory were under the impression that the factory alone 
was to be sold, and did not, therefore, bid so high as they would 
have otherwise done, had they known that the whole concern 
was to be sold, the whole concern fetched a very much lower 
price, and the debtor was substantially injured; the learned 
Judge was, therefore, wrong in holding that the sale ought to be 
confirmed. 

6th.—That the decree-holder himself was the mortgagee, 
and.as he bought the property put up for sale without “obtaining 
any permission by the Court to bid for the same, the learned 

Judge ought to have held that the purchase by him was irre- 
gular, and ought not to have confirmed the sale. 
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The appeal came on to be heard before. KEMP and GLO- 


RoyNanvirat vu, JJ., who delivered the following judgments : 


v, 
ALEXANDER 


Suaw 
URQUHART. 
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Kemp, J.—This is a regular appeal on the part of the judg- p 


ment-debtor. Our decision in this case will turn upon section’ 
256 of Act VIII of 1869; that section appears to me to have 
been enacted to protect judgment-debtors from irregularities 
in the publishing or conducting of sales, which may have 
been productive of substantial injury to them. We hava, there- 
fore, to decide in this case, first, whether there has been 


any irregularity in publishing or conducting the sale; ‘and, 


secondly, whether the judgment-debtor has proved, to our satis- 


faction, that he has sustained substantial injury by reason of © 


such irregularity. 

In the Court below, it appears that the parties were also 
at issue on the question as to whether what passed under the 
sale was the whole of the concern of Pupri or merely the 
subordinate factory of Pupri; but that contention has been 
abandoned in this Court by the learned counsel for the appel- 
lant, who admits, and very properly so, that all that passed under 
the sale was what was attached and sold. Now what was 
attached is very clear. Eleven properties were attached; they 
are numbered separately ; some of the properties are described 
as Muttalak, or appertaining to the factory of Pupri, and 
some are independent of that factory. There has, in my 
opinion, been a material irregularity in conducting this sale. 
In the latbandi of sale, the properties are numbered separately, 
and consequently they ought to have been sold separately ; 
this point has been ruled in the case of Pokhraj Sing v. Gossain 
Munraj Pooree (1), decided by Glover and Mitter, JJ. In that 
case three estates were advertised. to be sold, and those estates 
were not sold in consecutive order; but without the consent of the 
judgment-debtor, they were sold out of the order as per latbandi. 
The learned Judges in that case held, that that was a substantial 
irregularity in the conduct of the sale. The next question is 
whether that- irregularity has, in this case, been productive of 


(1) 12 W. Ry 282 
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‘substantial injury to the judgment-debtor, for, under section 256 1870 * 


of Act VIII, an irregularity in conducting the sale will not Hor NinpirAt 
Vitiate such sale, unless the judgment-debtor can prove, to the Pea 

satisfaction of the Court, that he has sustained substantial injury ae 

by reason of such irregularity. In deciding the question whether a) 
the judgment-debtor has, in this case, been substantially injured 
by this irregularity, it is but fair to take into consideration, that 
the opposite party who has purchased this property is the decree- 
holder. If the decree-holder has purchased the property at 
too ‘low a price, as strenuously contended by the judgment- 
debtor, and the property, if sold in separate lots instead of in 
a lump lot, would have commanded a much higher price, the 
deoree-holder, and the decree-holder alone, will be benefited by 
a re-sale of the property. In the case of a re-sale the deeree- 
holder will, under the rules of our Courts, be at liberty to bid 
himself. He can bid up to the amount that he has already 
purchased the estate at, and if any offer is made beyond 
Rs. 37,000, his decree, which is for more than that sum, will be 
nearer complete satisfaction than it is at present, so that on 
the score of any injury accruing to the decree-holder by a 
re-sale of the property, there can be, I think, no question. But 
then it has been said, that if the properties had not beon sold 
in a lump, the lands being acquired for indigo purposes, and 
the buildings being simply for the purpose of manufacturing 
indigo, without the lands attached thereto, no person would 
have purchased the lot which comprised the buildings sepa- 
rately; or, in other words, no person would have purchased 
the factory, unless he also purchased the land appertaining 
thereto. There is, I admit, some force in this argument; but I 
observe, that, amongst the eleven lots advertised for sale, all 
the different parcels do not appertain to the factory of Pupri; 
there is a separate factory with its separate lands, and it is 
impossible to say, that if the two factories had been sold sepa- 
rately, it may not have been, that purchasers would have been 
found for each lot. In this case, it appears to me that the 
formalities which the law requires to ensure a fair sale as far 
as possible, have not been gone through, and I think it but just 
and equitable thata re-sale should take place. I, therefore, 
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1870 - reverse the decision of the Subordinate Judge, and direct a 

ocr ANDIEAT re-sale strictly according to the terms of the latbandi, unless 
the judgment-debtor consents to have some or the ‘whole 

AvRxANDER 

Be = of the lots sold in a lump, or consents to have one lot sold / 
before the other. Of course if the decree be not ‘satisfied, 
without exhausting the whole list of properties, the Subor- 
dinate Judge will be at liberty to sell consecutively the whole 
of the properties attached. The costs of this appeal will be 
paid by the respondent. 


GLOVER, J.—I concur in what has fallen from Mr. Justice f 
Kemp with regard to the property sold, and I also concur in 
thinking that the selling of this property iu a lump instead of 
gelling it in separate lots, as advertised for sale in the notifica- 
tion, was nn irregularity in the conduct of the sale; but I am 
not prepared to assent to that part of his judgment which makes 
the irregularity one which has been productive of consequent 
damage to the judgment-debtor. It appears to me that a pro- 
perty of this description, consisting of one principal and several g 
outlying factories, would be, under ordinary circumstances, 
more valuable, and fetch a better price when sold in a lump, 
than it would have fetched had it been split up into a number 
of separate lots. An indigo-planter, for instance, wishing to 
invest his money in a factory, and attending such a sale, would 
certainly, so far as my experience goes, hesitate to bid, if he had 
to obtain his property bit by bit, by bidding for and purchasing 
eleven separate lots of land, inasmuch as he could not be certain 
of being able to secure the whole at a price which he might 
consider advantageous, and without buying the whole it would 
be useless for him to buy any. If, on the other hand, the 
parties wishing to purchase were some of the neighbouring 
zernindars, or wealthy ryots, it is quite clear that their bids 
would only be given for those lots which included the moku- 
rari and jote lands, and they would not have bid for those 
lots which contained the houses and other factory buildings; 
these would have been useless to them, and if, as it has been 
argued, the land lots would have sold better if the zemindars 
and wealthy ryote of the neighbourhood had been induced to 
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compete for them, it is clear that the houses and the various 1870 
factory buildings either would not have sold at all, or would Rot Nana a 
“have been sold for a mere nominal sum; and I do not see how it a 
can be said, that from the fact of these eleven lots having been ugxtxone 
sold as‘one property, the judgment-debtor has been in any way haan 
damaged. On the contrary, it seems to me that this was, in all 
probability, the most advantageous way in which a sale could 
be effected, and that the sum which has been realized by it was 
all that could reasonably be expected for such a property at an 
auction-sale. There is only one witness who has given any 
direct evidence on the point of valuation, and he has not put 
that value above Rs. 50,000. Now as the property was actually 
sold for Rs. 37,000, it appears to me, considering that as the 
sale was an auction-sale, and as the purchaser got no documen- 
tary title, and might very possibly, with his purchase, be saddled 
with a subsequent law-suit, that it cannot be said that that 
property was sold at such an inadequate price as the learned 
. counsel for the appellant has endeavoured to make out. It 
l appears to me, therefore, that there has been no sufficient reason 
. shown for interfering with the judgment of the lower Courts, 
} and that this appeal should be dismissed with costs. 


The decision of Mr. Justice Kemp, according to the provisions 
of the 36th section of the Charter of 18665, prevailed; and the 
decision of the Subordinate Judge was reversed. Accordingly, 
from that decision an appeal was presented to the Court, under 
the provisions of the 15th section of the Charter of 1865. 

' It was contended mainly 

1. That there was no irregularity in the publishing and con- 
ducting the sale. 

2. That if there had been any irregularity, it was not proved 
that the respondent (judgment-debtor) had sustained substantial 
injury by reason of such irregularity. Rather it was proved 
that the sale in separate lots would not have fetched so good a 
price as was obtained by the sale in one lot. 

3. That in fact the respondent had not sustained substantial 
or any such injury. - 

4, That the respondent permitted the sale to take place 
without protesting or objecting to the course taken, or stating 
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1870 what course he desired should be taken. He contented himself 


Roy Naxprar with stating that he would make some objections after the sale, 
GAT 


2. > and if the property sold for less than its value his course of con- 
ALEXANDER +. 
Suaw duct caused such injury. 
URQUHART, . 


Mr. C. Gregory and Mr. R. E. Twidale for the appellant, ' 
Mr. Cowell for the respondent, 


The arguments are fully referred to in the following judgment 
delivered by 


Norman, J.—(who, after stating the facts above ‘detailed, 
continued) :—The first question arises on a preliminary objection 
by Mr. Cowell on the part of the respondent. He contended that 
by section 257, if the objection be disallowed, and an order is made 
confirming the sale, an appeal lies, but the order passed on the 
appeal is final. Mr. Cowell, referring to that section, contended 
that the order of Mr. Justice Kemp, which was a binding judg- 
ment according to the provisions of the 15th section of the Charter 
of 1866, was an order passed on appeal, and therefore final under ~ 
the provisions of the 257th section of Act VIII of 1859. 

We are of opinion that that objection cannot prevail. Before 
the Charter of 1865, if, in a Court consisting of only two Judges, 
there was a difference of opinion upon a point of law, it was 
provided by section 23 of Act XXIII of 1861 that the Judges 
should state the point on which they differed, and the case would 
have been re-argued on that question before one or more of the 
other Judges, and would have been determined according to the 
opinion of the majority of the Judges by whom the appeal was 
heard. Act VIII of 1859 and the amending Act, XXIII of 
1861, are Acts to simplify the procedure of Courts of Judicature 
not established by Royal Charter. Those Acts were put in force 
as regulating the practice of this Court by the 37th section of 
the Charter of 1862. The Charter of 1862 expired at the end 
of 1865, and by the 37th section of the Charter of 1865, it was 
provided “thatit shall be lawful for the High Court, from time to 
“time, to make rules and orders for the purpose of regulating all 
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“ proceedings in civil cases which may be brought before it, pro- 1870 
“ vided always that the said High Court shall be guided in making Roz Naworrar 
“ such rules and orders, as far as possible, by the provisions of the v. 
« Code of Civil Procedure, being an Act passed by the Governor-  Smaw 
*s General in Council, and being Act No. VIII of 1859, and 
f° the provisions of any law which has been made, amending or 
“ altering the same, by competent legislative authority for India.” 
By certain rules which were passed by the Court on the 28th 
of December 1865, it was ordered that “all proceedings in civil 
** cases, which shall be brought before the Court (except those in 
“ the admiralty, vice-admiralty, testamentary, and intestate juris- 
e“ dictions) shall be regulated by Act VIII of 1859 and Act 
~e XXIII of 1861, and by such other Acts and by such rules and 
~ ‘ders of the High Court as were in force and regulated the 
` Tia of the said Court at the time of the publication of 
* the said Letters Patent, except so far as the same are at 
“ variance with the provisions of the said Letters Patent.” 
Now the provisions of section 23 of Act XXIII of 1861 are 
at variance with the provisions of section 36 of the Char- 
ter of 1865; and, consequently, instead of a reference and a 
re-argument, where two Judges differ, before one or more other 
Judges, the practice under section 36 is that the judgment of the 
senior Judge prevails, subject however to the provision of section 
15, that whenever two or more Judges of the High Court or 
Division Court are equally divided in opinion, an appeal lies 
to the High Court from such judgment, that is, the judgment of 
the senior Judge. Therefore, the Charter of 1865 substitutes 
for the practice under Act XXIII of 1861, by which a re-argu- 
ment took place before two Judges, or one or more of the other 
Judges, a decision by two Judges in the first instance subject 
to an appeal which is given by section 15 of the Charter. The 
whole of those provisions must be treated, in our opinion, as 
qualifying the provisions of section 267. On appeals to the High 
Court that which is the final judgment of the High Court will 
be final. 
The questions which came before Mr. Justice Kemp and Mr. 
Justice Glover were two, and they, in fact, involved two distinct 
issues ; first, whether there had been a material irregularity in 
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1870 conducting the sale; and, secondly, whether the applicant proved, 
RorNaxnar to the satisfaction of the Court, that he had sustained substantial 
as injury by reason of such irregularity. They are two distinct 
Snaw  issues,—two distinct questions. On either of those questions, the 
Unquuant. newer of the Division Court, if adverse to the petitioner, would f 
have involved the dismissal of his appeal. , 
On the first question, viz., whether there had been a gabsien al 
irregularity in the conduct of the sale, there was no difference of © 
opinion between the two learned J udges before whom the question 
was argued. They went into the facts, examined the documents, 
and satisfied themselves that there had been an irregularity 
in conducting the sale. The irregularity alleged consisted in -` 
selling the property in a lump instead of selling it in separate lots, ° 
as advertjsed in the notification required by the 249th section. 
I may say in passing that I consider that if property ie advertised 
in separate lots, it is an irregularity to sell itina lump, without 
any intimation that it is to be so sold. Section 249, requiring 
a specification of the property to be sold, means a specification of 
the particular items of the property to be sold, and the selling of 
an entire property is not the same thing as selling separate 
items, parcels of such entire property. Cases may be easily 
imagined where it may be for the benefit of all parties that 
a property which has been advertised for sale in several lots i 
should be sold in one lot. Such a sale, though irregular, 
may take place in good faith, and be advantageous to the debtor. 
On the other hand, it may be that such a sale would be 
productive of the greatest possible injury to the debtor. If 
a property is advertised for sale in a very large number of 
small parcels, notice would be given to purchasers who would be 
capable of purchasing only small lots of land, and persons capable 
of buying the estate as a whole would probably not attend sucha 
sale, as they would probably not like to run the risk of competing 
for a great number of parcels with a view of securing the entire 
estate. I put an illustration during the argument. Suppose an 
estate consisting of 1,000 acres of land were advertised for sale in 
small building lots, Capitalists who could purchase an entire 
estate would not receive the invitation which the 246th section 
is intended to ensure for the benefit of a judgment-debtor, and 
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probably would not be in attendance at the sale. In the present 1870 
case, there seems some little doubt as to the exact nature of the ROTO AR 
notification. The documents have been examined, and the point he 
fully goneintoand determined by Mr. Justice Kemp and Mr. _ Snaw 
: A URQUHART. 

¿Justice Glover, and they are agreed that the sale did not take 

‘place in accordance with the terms of the notification, Now on 
_that point, on issue raised and decided by them, there is no 
difference of opinion. 

The 36th clause of the Charter of 1865 provides “that if 
“the Judges are divided in opinion as to the decision to be given 
on any point, such point shall be decided according to the 
‘opinion of the majority of the Judges, if there shall be a 
majority, but if the Judges shall be equally divided, then 
“the opinion of the senior Judge shall prevail.” The point 
on which the learned Judges differed was whether the 
applicant proved that there had been any material injury by 
reason of the irregularity. The 15th section gives an appeal 
from the judgment of two Judges whenever such Judges are 
equally divided in opinion. In the case of Shahazadi Hajra 
Begum v. Khoja Hossein Ali Khan (1), which has already come 
before the Chief Justice and two Judges, on the construction of 
section 15, it has been determined that an appeal only lies in 
respect of that part of the judgment upon which the two Judges 
differ. Now in that case, the judgment was capable of being sepa- 

` rated, because it related to different parcels of property.“ Here it is 
capable of being separated in so far as it is a judgment on differ- 
ent issues, each of which was on a point on which a decision in 
favor of the decree-holder might have proceeded. We think 
that the issue in fact which bas been disposed of and decided by 
the two Judges, not being a judgment or, decision where those 
Judges are equally divided in opinion, is not a decision on which 
an appeal lies, and that we must accept their finding on that 
distinct and separable issue as final and binding upon us. 

The only question, then, which we have to determine is whether 
it is proved that the applicant has sustained substantial injury by 
reason of the irregularity. Mr. Justice Kemp says: “ It is impos- 


(1) 4B. L. R, A. C, 86; but see the report of the case. 
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1870 “sible to say that if the two factories had been sold separately, it 

Roy Naxpirat « may not have been that purchasers would have been found for each 

“lot.” Now it seems to me that that is not a sufficient finding. 

Saaw Itis not sufficient to show that it is possible that injury may have 
been sustained by the applicant. He must show affirmatively } 

to the satisfaction of the Court that substantial injury has in fact/ 

been sustained from the irregularity. Therefore, if the matter 

is left in doubt, and Mr. Justice Kemp seems to admit: that it is 

left in doubt, whether purchasers could be found to buy the 

estate if sold in separate lots, that is not a sufficient finding to 

justify the setting aside of the sale. 

The evidence that the property has been sold at an under- , 
valuation is, in my opinion, extremely unsatisfactory. The wit- 
ness on whom the applicant mainly relies proves that some two or , 
three years ago he sold a four-anna share of this factory for 40,000 

* rupees, The factory was at that time ina very flourishing condi- 
tion ; 3,500 bigas of land were then under cultivation; and if the 
factory were now inthe same condition, and if the prospects of 
indigo were the same now as they were then, it would go to show 
that the entire value would be 1,60,000 rupees. But that 
witness was cross-examined, and on cross-examination he 
admitted that the factory had been of a different value ; that he 
and Urquhart had purchased the entire factory a few years 
ago for 60,000 rupees. That was in 1859. At that time 1,800 
bigas of land were under cultivation, He admits that the - 
factory has now gone down very much. No question was 
put to him in re-examination, that though the factory had gone 
down, whether anything like 1,800 bigas still remain under 
cultivation, and there is nothing to lead us to infer that that which 
represented the value in 1859 was the value at the present day. 
He was asked what was the valué at the present day, and he 
said that he did not know, but that 37,000 rupees, which was 
the value for which .the Pupri factory sold on the 15th of 
February 1869, was rather little. 

Now, if we take the Pupri factory to be what was sold on 
the 16th February, it realized 37,000 rupees. If what was 
spoken of by the witness as the Pupri factory for which the 
witness thought that 37,000 rupees was rather little, included 
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also the Bongong factory, which was sold on the 2nd March, the 1870 

entire property fetched 44,500 rupees. Roy Naxpirar 
Now nothing could have been more easy than for the appli- Baars 


cant to have shown what was the real value ofthe factory, and “"gXtx>sn 


what it would probably have realized if-the lands belonging to Useouarr. 
it had been sold as zemindaries in separate lots. He had been 
in possession for years; he must have known how many 
bigas of land were under cultivation, what was the average 
rental of land of similar kind in the neighbourhood, and what he 
could have realized if he had let it out to ryots in separate par- 
. cels. No evidence whatever has been given on these points; 
and, therefore, it appears to me that when the evidence of the 
principal witness of the debtor is fully understood, there is 
nothing to justify us in coming to the conclusion that the debtor 
| sustained any substantial injury by the sale of the factory asa 
whole instead of selling it in separate lots. 

The result is that, in my opinion, the decision of Mr. Justice 
Kemp must be reversed, and that the judgment-debtor must 
pay the costs both in this Court and in the lower Courts, 

: Mr. Cowell has brought to our attention a matter which I 
‘| think ought not to pass without observation. We find that in 
this case the property has been purchased by the decree-holder, 
and after the objections .of the debtor to the sale had been 
rejected by the Subordinate Judge, an application ismade by the ; 
“decree-holder to allow Mr. Lingham’s name to be inserted as a 
sharer to the extent of six annas. That application was made 
by Roy Nandipat Mahata on the 5th of April Now I entirely 
concur with what has been said by the Chief Justice in the 
case of Okhoy Chunder Dutt v. Erskine and others (1) that 
it is always necessary to watch with jealousy sales made 
“in execution of decrees, especially when it appears that the 
* property has been sold much below its value, and that the exe- 
« gution-creditor was the purchaser ;” vigilance becomes still more 
necessary when we find that a person who had been acting as 
pleader for the judgment-debtor is joined as partner in the pur- 
chase with the decree-holder. 


s 
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(1) 3 W. R., Mis, 14, 
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In the case of an attorney, a question of this kind came be- 


oiae fore the Houseof Lords in Austin v. Chambers (1). The property 


Airani 
Suaw 
URQUHART. 


of one Austin was put up for sale under writs of execution 
against him, Chambers, his attorney, attended, and having / 
made the largest bidding, was declared the purchaser, and hey’ 
paid the purchase-money. That sale took place in 1795. A pill 
in Chancery was filed to set aside the sale. The exact date of the 
bill does not appear, but the answer, which must have been putin 
in very shortly afterwards, was put in in February 1830, so that 
was thirty-five years after the sale. The House of Lords say : 
“There were two points made for the appellant, impeaching , 
“the sale; one was that when the owner of the property found 
that there must be a sale, he desired Mr. Chambers to attend 
“and buy it for him as his agent, The other point was, 
“that Mr. Chambers being his attorney and bound to do the 
‘best he could for his employer, could not support a purchase 
“ which he had made of*his client’s property.” Lord Cottenham 
says: “I have no hesitation in saying that if either of these 
e“ propositions were made out in the affirmative, the appellant 
* would be entitled to recover this property, making, of course, 
“ compensation, or repayment rather, to Mr. Chambers of the 
“monies which he has expended upon the property, it being 
“ quite clear, according to the doctrine of a Court of Equity, 
“that an agent or solicitor, acting at the time as solicitor for 
* the vendor, cannot himself purchase it for his own benefit” (2). 
The ultimate result of that case was that the House of Lords 
directed certain issues to ba tried, and one of the issues was whe- 
ther Chambers was the attorney of Austin at the time of the pur- 
chase; and the jury found a verdict for the plaintiff on that 
issue ; and, therefore, after the lapse of thirty-five years, a pur- 
chase by an attorney under those circumstances was set aside. 

In the present case, it is true that Mr. Lingham does not 
appear to have beeń the vakeel for Urquhart in the earlier 
part of the litigation, and, therefore, I give him the benefit 


(1) 6 Ol. Fin., 1. in 1829, and the answer was filed in 1830, 

(2) Id. 36, 37. On reference to the and that the final decree setting aside the 
report of this case, it appears that the sale was made soon after March 1839. 
gale took place in 1819; the bill was filed 
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of that. He was not the general vakeel of Urquhart, but 
he acted for him in the matter of the proceedings in execu- 
tion. He was employed to obtain the order for the appoint- 


ment of a manager. He acted for Urquhart in consenting to |. 


the order for the sale in the manner I have stated. There is 
nothing to show that he was not vakeel of Urquhart down 
to the time of the sale, and I think that, except with the express 
consent of Urquhart, he was not justified in bidding at the 
sale, The fact that he joined as purchaser with the decree- 
holder has, throughout the case, cast the greatest suspicion on 
the case of the decree-holder. Whether Mr. Lingham can 


sustain his purchase, or whether Roy Nandipat Mahata can 


support a, purchase made jointly with the vakeel of the debtor 
to the prejudice of the person whose interests it was the duty of 
that vakeel to protect; whether the sale as regards either or 
both of these parties can be set side,—are matters which must be 
decided in a separate suit, should it be brought. If there had 
been any substantial evidence to prove that the property had 
been sold at an under-value by being sold in a lump instead of 
in separate lots as advertised, I should have thought that the 
fact that the decree-holder and the vakeel of the debtor are 
found c bining as purchasers a strong circumstance showing 
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that suc evidence might safely be relied on. But I cannot, in - 


the abse je of proper evidence of the value of the property and 
that it } puld have been sold, under other circumstances, at % 
higher ptice, merely because the decree-holder purchased along 

ith the vakeel of the judgment-debtor, assume that it could have 


Tead more money if sold in separate lots. If the applicant 


has arémcty against Mr. Lingham, or the decree-holder, because 
Mr. Lingham joined with the decree-holder in purchasing, his 
right is one which cannot be enforced under the 257th section, 
That equity must be worked out, if at all, by a regular suit. 


Barrar, J.—I am of the same opinion, viz., that the judgment 
of Mr. Justice Kemp must be reversed, and that of Mr. Justice 
Glover affirmed. 

There are three points for us to decide. Firstly, whether, as 
contended by Mr. Cowell, for the respondent, with reference to 
the provisions of section 257, Act VIII of 1859, an appeal does 
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1870  notliebeforeus. For the reasons given by Mr. Justice Norman, 
-RoyNaxorrat I concur with him in thinking that an appeal does lie. 
MAIAT. 


Anaso The second point before usis whether, notwithstanding both the 
DOMT en learned Judges in the Division Bench agreed in thinking that in i 
: this case there was an irregularity in the conduct of the sale, itis 
-~ open to us now to see that, in fact, there was no such irregularity. i 
am of opinion that it is not, and that where both the learned Judges 
* composing the Division Bench have agreed in their finding upon 
‘a certain point, we have no power in an appeal like this to ques- 
tion that finding. The words of section 36 of the Charter of 
1865 are: “And if such Division Court is composed of two or more | 
«Judges, and the Judges are divided in opinion as to the deci- d 
“sion to be given on any point, such point shall be decided, accord- 
ec ing to the opinion of the majority of the Judges, if there shall 
“be a majority; butif the Judges should be equally divided, then 
«the opinion of the senior Judge shall prevail."—The words are 
perfectly clear and unmistakeable, and had it been the intention 
of the Charter Actto provide that the whole judgment should 
be open to appeal, I do not think that such precise and distinct + 
words would have been used as to the “ point” of difference. It ¢ 
is also clear from the judgment of Mr. Justice Glover that ;' 
there is only one point upon which the appeal has come before 
_ sus. Mr. Justice Glover says: “ I concur in what has fallen from 
» Mr. Justice Kemp with regard to the property sold, and I also 
- ~ %¢ Gongur in thinking that the selling of this property in a lump, 
‘instead of selling it in separate lots, as advertised for sale inthe 
* notification, was an irregularity in the conduct of the sale; but 
“I am not prepared to assent to that part of his judgment which 
«makes the irregularity one which has been productive of con- 
“sequent damage to the judgment-debtor.” Under such circum- 
stances I do not think that we can hear an appeal upon any point 
other than that “ point” upon which the two Judges have come 
to two very different opinions. 


The third point before us is whether, by reason of the irregu- 
larity in the conduct of the sale, any substantial injury has been 
caused to the judgment-debtor, the objector in this tase. This 
question turns entirely upon the evidence, and looking to all the 
circumstances of this case, shown by that evidence, as to the 
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condition of the Pupri factory, and as to the state and value of 1870 
the indigo market generally, as also to the fact that the auction- RorNaxomar” 
sale was held in execution of a decree under a mortgage, I can- er 
not find upon the evidence of Munnu Lall, relied upon by the ~ Suaw 
judgment-debtor, nor of Mr. Ellis, anything to show that the value as 
of the property was materially lower than the market value. “ 
under similar circumstances to those we have before us. Munnu 
Lall says, that he considers the price fetched, viz., the sum of” 
' rupees 37,000, to be a little less than what the property ought to 
have fetched, but how much less it was, or how much more than 
37,000 the real value of the property was, he could not state. 
Mr. Ellis also cannot say what the price (by which word I think 
he meant value) of the concern was. It is true no doubt that 
several persons mentioned that the property was worth a larger 
price, but they clearly did go upon certain considerations which 
3 would not ordinarily exist. One witness made the value, he 
stated, conditional on having a ‘good and safe title to the land. 
On the whole, I am of opinion that there is no such evidence on 
the record as would justify the Court in holding that there was 
a substantial injury caused to the judgment-debtor in conse- 
\ quence of any irregularity in the conduct of the sale. T also 
fully cor v> with all that has been said by Mr. Justice 
Norman with regaruto the impropriety of a vakeel making 
himself in any way interested in a purchase in conjunction with, f 
the decree-holder, after having acted in regard to the execution 
i. e., after the decree, on behalf of the opposite party, -the 
judgment-debtor, Urquhart. Further, I cannot understand how 
the Subordinate Judge in this case could have passed an order 
upon the petition of the 27th June, apparently without any 
notice upon the’opposite party. 


Hosunovss, J.—I agree with Mr. Justice Norman. 
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Before Mr. Justice Bayley and Mr. Justice Sir C. P. Hobhouse, Bart. 


MEGH NARAYAN SING ann ornens (Jupamunr-peprors) v. RADHA 
j PRASAD SING (DzcrsB-noLDER.)* | j 


Appeal—Act XXIII of 1861, 3..11~Act VIII of 1859, 8. 208.° 


Under section 11, Act XXIII of 1861, no appeal lies from an order passed undor 
section 208, Act VIL of 1859, substituting the assignee of a decrec in the place 
of the original decree-holder. roe 


Buhtu Narayan Bandapadhya v. Ganga Narayan Biswas (1) not followed. 


Baboos Anuhul Chandra Mooherjee and Chandra Madhab 
Ghose for appellants. 


Baboo Mahes Chandra Chowdhry for respondent. 


Tum facts are sufficiently stated in the judgment, which was 
delivered by” 


Hosxovss, J.—We think that this appeal must be dismissed 
with costs. . 

The decree-holder inthis case was one Maheswar Bax Sing. 
The decree was for possession of certain immoveable properties. 
On the 22nd January 1869, one Radha Prasad Sing, who is 


. admitted to be the son of the said Maheswar Bax Sing, applied’ 


for execution of the decree, offering security by reason that an 


‘ 


“appeal was'pending in the Privy Council. The judement-debt- 


ors objected to this application, on the ground that the said 
Radha Prasad could not be substituted as decree-holder in the 
place of his father, because the father had made no legal assign- 
ment to the said Radha Prasad of the decree. The Court 
below called for what is called a kyfeut (or “ statement”) from 
the Maharaja Maheswar Sing; and on receiving such kyfeut, 
purporting to declare that the decree had been assigned over to 
the said Radha Prasad, the Court directed, under section 208 of 

* Miscellaneous Regular Appeal, No. 363 of 1869, from an order of the Subordi- 
nate Judge of Zillah Shahabad, dated the 29th May 1869. 

(1) 3B.L R., A. C., 40. 
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th~-Code, that the said Radha Prasad might be substituted as 
____rholder in the place of his father. 

The judgment-debtors appeal against this order, averring that 
there is no legal evidence on the record of any transfer of the 
decree within the meaning of section 208 from the original 

Wwe balder to Radha Prasad. 

The quéstion, however, has first to be determined whether 
any appeal lies against an order passed under the provisions of 
section 208. That section runs in these terms:—* If a decree 
“ shall be transferred by assignment or by operation of law from 
“the original decree-holder to any other person, application for 
“ the execution of the decree may be made by the person to whom 
c it shall have been so transferred or his pleader; andif the Court 
“ shall think proper to grant such application, the decree may 
« be executed in the same manner as if the application were made 
“by the original decree-holder.” Then section 364 declares :— 
“£ No appeal shall lie from any order passed after decree and 
* relating to the execution thereof, except as is hereinbefore ex- 
“ pressly provided.” Then section 11, Act XXIII of 1861, pro- 
vides, after ‘stating certain questions that may arise bétween the 
decree-holder and the judgment-debtor, that these “and any 
“ other questions arising between the parties to the suit in which 
“ the decree was passed, and relating to the execution of the de- 


“cree, shall be determined by order of the Court executing thé. 
“ decree, and not by separate suit, and the order passed by the ` 
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c Court shall be open to appeal.” Itseems to us clear, upon reađ-*t 


ing these three sections together, that by section 208 it is within 
the discretion of the Court to grant or to refuse an application 
of the nature before us. ,The words are “if the Court shall think 
proper.” Then, clearly, by the provisions of section 364, no 
appeal lies, from such order, unless such appeal will lie 
under the specific provisions. of section 11, Act XXIII 
of 1861. Those provisions are very clearly in the words of the 
law confined to’ questions arising “ between the parties to the 
“ guit in which the decree was passed.” Before therefore any 
appeal will lie in execution proceedings, it seems to us necessary 
that there must be some question which has arisen between the 


~ parties to the suit in which the decree was passed. Now, obviously 
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1870 and upon the contention which the appellant would raise before 

Mron Nana- yg, Radha Prasad was not a party to the suit in which the decree 

Rape Pra. W23 passed ; and therefore if we were to read the law, as I think 

sap Sixe. we are bound to read it, in its literal sense, we could not think that 

any appeal lies against the order of the Court at present before us. 

But the pleader for the appellant refers us to the judgment: 

in Bishtoo Narain Banerjee v. Gunga Narain Biswas, in 

Volume XI of the Weekly Reporter, page 368 (1). I am 

not sure that I quite understand, from the expressions used by 

the learned Judges in that case, what exactly the facts were 

before them, but they seem to have held that, if a person is brought 

in as the representative of a judgment-debtor in a suit, then guch 

a person would have a. right of appeal under the provisions of 

section 11, Act XXIII of 1861, though he was not originally 

a party to the suit. On this point the learned Judge, Mr. Justice 

Jackson, remarks :— I find it impossible to come to the conclusion ` 
“ that the Legislature meant to enable orders to be made in exe- 
“ cution of a decree affecting persons who were not originally 
“ parties to the suit, and who became parties subsequently to the 
s decree in their representative character, and then to shut out 
e guch parties from the benefit of an appeal to the superior Court. 
“I do not think, therefore, that we ought to say that this is an 
- “appeal which the Judge was not competent to encertain.” 
- This is Mr. Justice Jackson’s judgment in which the other 
+ Judge concurs. But even if we were to hold that the facts 
before that Judge were analogous to the facts now before 
„us, and that therefore the precedent applied, still one at least 
of the learned Judges admits that it is contrary to an 
opinion expressed by a majority in Sheikh Wahid Ali v. 
Mussamut Jemaye (2). But in truth I do not think that 
the circumstances of the present case are similar to the 
circumstances of that case, for here the very contention ofthe 
appellant is that, properly speaking, the respondent was not a 
party to the suit in its present stage, and it seems, therefore, 
hardly possible to maintain the position that for the purpose of 
the appeal he is to be considered a party, whilst yet the object of 


fs 
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. (1) But see the same case, 3 B. L. B., A. Cn, 40. (2) 2 B. L R, F, B., 73, 
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the appeal is to have it declared that he is not a party ; and at 
any rate the law is clear that the question is not one in which an 
appeal lies, because it is a question arising between persons who 
were “not parties to the suit” in which the decree was passed. 

I think therefore that an appeal does not lie, and I would 
therefore dismiss this appeal with costs. 


Before Mr, Justice Bayley and Mr. Justice Miter. 


SYAD AMJAD HOSSEIN (Prarrer) v. KHARAG SEN SAHU 
$ AND ANOTHER (DEFENDANT. )* 


Mahomedan Law—Pre-emption—Performance of Tulub-Mawasubat. 


_ According to the Mahomedan law, the mere fact of the pre-emptor taking a short 
time before performance of’ the tulub-mawasabat for ascertaining whether the 
information conveyed to him was correct or not, does not invalidate his right. 

The Mahomedan law allows a short time for reflection before performance of tho 
firat demand. ‘ 


- Tars was a suit for enforcing a right of pre-emption. 

It was urged in defence, inter alia, that the preliminaries 
required by the Mahomedan law had not been fulfilled by the 
plaintiff. 

The Moonsiff held “it was true that the plaintiff, before 
“ tulub-mawasabat, had enquired touching the sale from Mookbir 
“ or who brought the tidings of sale to plaintiff, but it was a 
* dictum of common sense, as well as of law, that the shafee should 
“ enquire about the sale, and ruminate a little over the matter 
“ before making formal demand.” He cited from 3 Hedaya, pages 
569-570, “ that if a man claim his skaffa in the presence of the 
“ company, amongst whom he may be sitting when he receives the 
* intelligence, he is the shafee, his right not being invalidated 
“unless he delay asserting it till after the company have broken 
“up.” He passed a decree in favor of the plaintiff. 

On appeal, the Subordinate Judge held that “if immediately 
after hearing of the sale any other act was performed or any other 
conversation was entered into, and then the demand had been 


* Special Appeal, No. 2180 of 1869, from a decree of the Subordinate Judge ‘of 
Patna, dated the 12th June 1869, reversing a decree of the Sudder Moonsiff of that 
district, dated the 5th December 1868. i 
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made, such demand could not be said to have been made in one 
and the same majlis (sitting or company.) He accordingly 
dismissed the suit. 

The plaintiff appealed to the High Court. r 


Baboo Gopal Lal Mitter, for the appellant, contended that,’ 
according to the Mahomedan law 4 little time lost in reflection or 
in enquiry as to the fact of the sale, does not amount to a relin- 
quishment of the right of pre-emption. It was no refusal to 
assert his right.—3 Hedaya, pages 569,570. The assertion was 
made in same majlis or company, for none of the persons present 
had gone away before the claim was made. 


~~ 


Baboo Hem Chandra Banerjee, for the respondent, contended 
that the lower Appellate Court had disbelieved the evidence of 
the plaintiff, and had found that the preliminaries had not been 
performed; that time was lost in performing the tulub-mawa- 

` sabat is not denied, and such negligence goes to the root to 
invalidate the claim. 


Baboo Gopal Lal Mitter was not called upon to reply. 


MITTER, J.—We are of opinion that the lower Appellate 
Court has committed an error in law inthe investigation of this 
case, and that this error is one which may have affected the de~ 
cision of the case on the merits. 

The lower Appellate Court seems to think that the mere fact 
that the plaintiff took time to ask the person who communicated 
to him the intelligence of the sale, as to how he had come to 
know about it before he made his demand of tulub-mawa- 
subat, was sufficient to invalidate his right of pre-emption 
under the Mahomedan law. This opinion is contrary to that 
of the author of the Mahomedan text book, the Hedaya, and 
the pleader for the respondent has not been able to cite any autho- 
rity to shew that the opinion of the author of the Hedaya upon 
this question is not to be followed. In Volume III of the He- 
daya, page 569, the author goes on to say: “If the man claim 
* his shaffa in the presence of the company, amongst whom he 
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“may be sitting when he receives the intelligence, he is the 
“ shafee, his right not being invalidated, unless he delay assert- 
“ing it till after the company have broken up. Both these opi- 
e nions are mentioned in the Nowadir; and Koorokhee passed 
“ decrees agreeably to tHe last quoted report; because the power 
* of accepting or rejecting the shaffa being established, a short 
“ time should necessarily be allowed for reflection, in the same man- 
“ner as time is allowed to a woman to whom her husband has 
“ given the power of choosing to be divorced or not. 

Then, again, in the next paragraph: “If the shafee, on hearing 
* of the sale, exclaim ‘Praise be to God,’ or ‘ There is no power 
“c or strength but what is derived from God’ or ‘God is pure,’ 
“ his right of shaffa is not invalidated, in so much that if, im- 
“mediately on pronouncing these words, he, without delay, 
“claim his shaffa, he will accordingly get it, because the first 
“of these is considered as a thanks giving on his being freed 
“of the neighbourhood of the seller; the second (which is an 
“expression of admiration) is supposed to proceed from the as- 
“ tonishment with which he is struck at the intention manifested 
“by the seller of doing a thing which would be vexatious to 
“him; and the last is considered as an exclamation prefatory 
“to further discourse. None of these expressions, therefore, can 
“imply a refusal or rejection of the shaffa. In the same man- 
“ner also, if, on receiving the news of the sale, he asks, ‘ who 
s < is the purchaser and how much is the price,’ it does not in- 
“ validate his right, since these questions cannot be considered 
“as a refusal, but, on the contrary, it may be concluded from 
“ them that if the price be reasonable and the purchaser a per- 
“gon whom he would not like as a neighbour, he will afterwards 
“ claim his right of shaffa.” 

It is clear from these passages that, unless the delay on the 
part of the pre-emptor is of such a character as to indicate his 
intention of relinquishing his right of- pre-emption, the mere 
fact that the pre-emptor takes a short time for the purpose of 
ascertaining whether the information communicated to him is 
correct or not, would’not be sufficient to invalidate his demand 
of mawasabat, if that demand is made immediately after he has 
ascertained that the sale has been already made. It is true that 
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1870 the examples given in the passages above quoted are not exactly 
Brio AssaD on all fours with the circumstances of the case now before us, 
ee but there can be no doubt whatever as to the principles upon 

Sauv. which those examples are based. It is admitted on all sides that 

: the necessity for making the demdnd of tulub-mawasabut 

arises only after the pre-emptor has come to a knowledge of thé 

sale, and in this case according to the strictest interpretation of 

the Hedaya, the pre-emptor had a right to ask his informant as 

to how he came to know that the sale had been made before he 

asserted his right of pre-emption by performing the necessary 

ceremonies. The Subordinate Judge appears to have thought 

that the mere fact that the plaintiff asked the person who 

informed him about the sale as to whence his information was 

' derived is tantamount to a breaking up of the majlis according 

` > i to the opinion of the author of the Hedaya. But, so far as we 

understand the passage referred to by the Subordinate J udge, 

there can be no doubt that the breaking up of the majlis means 

the breaking up of the company in which the pre-emptor may 

be sitting at the time when the information is communicated to 
him. 

The Subordinate Judge appears also to have made certain 
remarks upon certain discrepancies in the evidence of the wit- t 
nesses examined by the plaintiff; but it does not appear to us ` 
that he has come to the conclusion that the evidence of those 
witnesses ought to be rejected as untrustworthy on account of 
those discrepancies. a 

Under these circumstances, we are obliged to reverse the deci- 
sion of the Subordinate Judge, and to remand the case to him 
with instructions to try the question of fact whether the plaintiff 
has performed the ceremonies required by the Mahomedan law 
to give validity to a claim of pre-emption. 

The costs of this appeal will abide the result. 
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Before Mr. Justice L. S. Jackson and Mr. Justice Glover. 


~ 


lam MOHAN DAS (Pramter) v. LAKHI NARAYAN ROY 1870 
f : - (Derexpvant.)* $ Feb. 9. 
Y hiction— Decree ‘under Act X of 1859—Compromise—Instalment Bond— 


f xecution of Decree—Cioil Suit for Amount dus under Act X Decree. 


. K. D. instituted a suit before a Deputy Collector, under Act X of 1859, agninst 

: £2 N R, for money due from the defendant, as his gomasta. The parties, before  . 

) fadgmont, filed a petition of compromise, according to which it was agreed that tho 
amount admitted by L. N. R. to be due (Rs. $25) should be paid by instalments, 

and it was stipulated that, on failure to pay any instalment, “the whole debt will be _ 

“ realised at once, and I (L. N. R) shall be charged interest at 4 per cent. per 
“month .......06. and it is prayed that the case be disposed of according to the 
“above terms.” The Deputy Collector decreed “Let the case be disposed of ins ,, 
“accordance with the terms of the compromise.” J.K. D. assigned his interest `u% 
under that decree to R. M. D. L. N. R. failed to pay an instalment, R. M. D4then pn 
applied to the Deputy Collector to execute the decree for the whole amount with , 
interest, bat his application was refused. Thereupon, R. M. D. brought an action ’ 

in the Civil Court against L. N. R. for the amount due, with interest. Held, the 

suit would not lie in the Civil Court to recover the amount due under the Act X 
decree. The parties to the compromise contemplated that the whole amount and 
interest should be realised only by process of execution to be issued out of the 
Revenue Court, which was to be delayed till a failure to pay an instalment had 

taken place. On the refusal of the Deputy Collector to issne execution for the 
amount of the debt, plaintiff should have appealed to the Commissioner. 

Aghore Chunder Mookerjee v. Wooma Soonderee Debea (1) considered and distin- 
guished, 

Tars suit was instituted in the Court of the Moonsiff of Am- 
doharah, on the 28th April 1869, to recover rupees 408-13-8 
due under a kistbandi. 

It was referred to the High Court by the Judge of Beerbhoom, 
under the circumstances disclosed in his order dated December 
14th, 1869, which was as follows :— 

“The lower Court has decreed this case; against this order 
an appeal is preferred. 

“ The plaintiff's allegation is that his vendor, defendant No. 2, 
Jugal Kishor Das, sued defendant No. 1, Lakhi Narayan Roy, 


* Reference, No. 326, dated the 16th Trecember 1869, from the Judge of Beer- 
bhoom, soliciting opinion of the High Court, under section 28 of Act XXIII of 1861. 


(1) 7 W. R., 216, 
30—c 


16 Jimie, 


208 HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


1870 for money and-delivery of accounts under Act X of 1859, and 
Rut Bonas obtained an order from the Revenue Court in these words: ‘ Let 
v ‘the suit be decided in accordance with the terms of the com- 
Laxar NARA- : 
yax Ror. < promise.’ On the compromise, the Court finds set forth these 
words: € From the time of my being appointed a gomasta, up 
‘to the time of my discharge, the whole debts due to the plaintiff, ' 
‘inclusive of principal, interest, and the costa of this suit, is 
‘ fixed and agreed to be 325 rupees, which sum I will pay in the 
‘following manner : 


‘In Kartik 1274 on a Rs. 25 
t In Falgun next ai re » 100 
‘In Falgun 1275 oA Pa ys 100 


‘In Falgun 1276 » 100 


‘If I make any default in paying these instalments, the 

3 ‘whole debt will be realized at once, and I shall be charged 
‘interest at $ per cent. per month; and it has also been decreed 
‘(agreed ?) that the bond which I executed to plaintiffs father 
‘ for balance of cash rupees 99 as a gomasta, due by me to plain- 
‘tiffs father, dated 3rd Falgun 1273, and another bond execut- 
‘ed by me to plaintiff’s nephew-in-law, for rupees 99, altogether 
‘rupees 198, and the interest accruing thereon, are included 
‘in the above mentioned debt of rupees 325; and it is prayed 
€ that the case be disposed of according to the above terms.’ 

< The plaintiff now sues the party who executed the document, 

defendant Lakhi Narayan Roy, for the recqvery of rupees 325, 
with interest, on the allegation that the instalments were not 
paid, and he endeavoured to execute in the Collectorate; but 
that an objection being preferred by the sureties of the defend- 
ant, the execution case was struck off on the 22nd April 1868, 
by a Deputy Collector of this district, who held ‘that ‘under a, 
‘ Circular Order, No. 38, dated 23rd September 1865, from 
‘the Commissioner, it does not appear ‘that a decree under 
‘ Act X could be stipulated to be paid by instalments, and if 
‘ both parties do so stipulate they must take the consequences. 
‘Moreover, the decree sought to be executed provides 
‘that the suit be determined according to the terms of the 
‘ compromise, therefore to execute such a decree does not appear 
“to be just,’ i 
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“The Court finds that the terms of the contract are virtually 
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to the effect that if the instalments are not paid, then the plain- Raw Monax 


tiff, in the execution of a decree awarded in the contract, will be 
enabled to recover the whole amount of the instalments with 
i interest by executing the decree; so that by the terms of the 
contract the remedy was pointed out for the enforcement of the 
contract, should the defendant make defaylt; that remedy was 
clearly the execution of the decree, and not a suitin the Civil 
Court. The High Court, in Aghore Chunder Mookerjee v. Wooma 
Soonderee Debea (1), has noted that, as a general rule, a suit can- 
not be brought in a Civil Court to enforce a decree of the Re- 
venue Court, under Act X of 1859. Such can only be enforced 


by execution as defined in Act X itself. There is nothing in this. 


' suit of an exceptional character to take it out of the general rule, 
and to necessitate the party enforcing his right by a civil action. 


e What the purport of the Circular issued by the Commissioner,’ 


No. 38, dated 23rd September 1866, to the Deputy Collector, may 
be, the Court is unable to say, as it has not the Circular before it. 

“Tt seems, however, quite clear that justice has miscarried 
in this case, for the party seeking ,the enforcement of 
a debt which the defendant has acknowledged before the 
Deputy Collector he owes, has been unable to obtain his 
dues before thet Court, and has been needlessly sent into 
the Civil Court, and now he is perhaps in » worse position 
than he was when application for execution of the revenue 
decree was refused by the Deputy Collector. . . . The 
order of the lower Court is reversed, and the appeal eel with 
costs and interest; but at the request of the respondent, the case 
is referred to the High Court, under Act XXIII of 1861, section 
28, for the opinion of the Court, as to whether such a suit is 
cognizable by the Civil Court, the point being perhaps some- 
what doubtful. The order of this Court is consequently contin- 
gent on that of the High Court now solicited.” 


Baboo Durgadas Dutt for plaintiff.” 


Baboos Mahini Mohan Roy and Nalit Chandra Sein for 


defendant. 
(1) 7 W. R, 216 
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1870 The opinion of the High Court was as follows: 
Ran Monay 
AB ES 2 
ee JACKSON, J.—This is a case referred by the Judge of Zilla 


vax Ror. Beerbhoom, upon a regular appeal before his Court, in a suit for 
408 rupees, described as money due under a kistbandi. _ f 

The circumstances are these. Jugal Kishor Das brought‘ 
a suit against Lakhi Narayan Roy, who had been his gomaste, 
for accounts and money due from him as gomasta, in the Re- 
venue Court, Before judgment in that case, the defendant 
presented a petition of compromisé, in which it was recited, that 
the whole amount due from the defendant to the plaintiff, / 
including the amounts of two bonds previously executed by | 
him, and in consideration of his employment, was rupees 326, 

es which sum, it had been agreed, should be paid in four instal- 
ihents. It was further agreed that, in default of paying any 
“one of these instalments, the whole debt should be realized at 
once, with interest thereupon at $ per cent..per mensem, and it 
was prayed that the case should be disposed of in accordance 
with those conditions. Accordingly, the Revenue Court gave a 
decree in these words: “Let the case be disposed of in accord- 
“ ance with the terma of the compromise,” and nothing more. 

After that Jugal Kishor assigned his interest in this decree 
to the present plaintiff, Ram Mohan Das, and the assignee 
applied for execution of the decree to the Revenue Court; but 
that Court refused execution, on the ground that, under a Cir- 
cular Order of the Commissioner of Revenue, the Revenue 
Courts were incompetent to execute a decree by way of 
instalments. 

Ram Mohan Das now sues the original defendant and judg- 
ment-debtor, Lakhi Narayan Roy, making Jugal Kishor 
pro formå defendant, to recover the amount due under that 
compromise. 

The Judge is of opinion that the suit will not lie; and we are 
referred to the case of Aghore Chunder Mookerjee v. Wooma 
Sooderee Debea (1). In that case, the learned Chief’ Justice 

‘observed: ‘ Asa general rule,a suit cannot be brought in 
“ the Civil Courts to enforce a decree of the Revenue Courts, 
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“under Act X of 1859. These decrees can be enforced only 
“by execution, and the limitation for proceedings to execute 
“decrees of that nature is defined by Act X itself.” 

The Chief Justice proceeds to say: “ Then the question arises, 
“ whether there was anew contract in this case which the 


‘t plaintiff can enforce by suit in the Civil Court? If the con- 


“ tract of the defendant had been simply that, in consideration 
“of the plaintiff withdrawing the attachment, he, the defend- 
“ant, would pay down a certain portion of the decree, and 
“pay the remainder of the decree by two instalments, the 
“plaintiff would have been at liberty, on default of payment, 
“according to the terms of the contract, to have sued in the 
“ Civil Courts for the enforcement of that contract; and if the 


-“ amount had been within the limits of the jurisdiction of the 


“ Small Cause Court, he might have sued in that Court. But, 
“in this case, the contract specifically points out the mode in 
“which the instalments, which the defendant agreed to pay, 
“ wero tobe enforced in the event of his not paying them. 
“ The contract says if the instalments are not paid, then yon, 
“in execution of that decree will recover the whole amount of 
“the instalments with interest, by executing the decree. So 
“that, by the terms of the contract, by which the defendant 
“ agreed to pay the instalment, the remedy was pointed out 
“for the enforcement of the contract in the event of the defend- 
“anta making default. That remedy was the execution of 
“the decree, and not a suit in the Civil Court.” 

Now the vakeel, who appears before us to-day for the plain- 
tiff, points out as a distinction between that case and the case 
now before us, that there the parties specifically agreed that the 
remedy was to lie in execution of the deoree, but here there is 
no such specific agreement, and that, consequently, there isa 
new contract in this case which the plaintiff could enforce by suit 
in the Civil Courts. 

In the first place, the Judge has referred to us a point of law 
upon certain facts which he states. He finds that the terms of 
the contract are virtually to the effect that if the instalments 
are not paid, then the plaintiff, in execution of decree awarded 
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on the contract, will be. enabled -to recover the whole amount of 
the instalments with interest, by executing the decree. 

It has been contended that we are not bound by the Judge’s 
construction of this contract or compromise, but we may put 
our own construction upon it, Iam not quite sure that this is í 
s0; but if it be so, I think that so far as the proceedings go} 
there is good reason for saying that the Judge’s construction is 
right. In the first place, this was not a compromise, or agree- 
ment, entered into after decree. It was a compromise entered 
into before judgment, and, apparently, it was intended that the 
compromise should be embodied in the judgment. Not only 
that, but we find that the party who took the plaintiffs interest, 
in the decree by assignment (and this is what he took and what : 
enables him to maintain the suit) immediately afterwards pro-- 
ceeded to carry it out by execution of the decree; and it was 
only upon the Deputy Collector to whom he applied for execu- 
tion, refusing, as I think upon mistaken grounds, to allow such 
execution, that he has come into Court with a fresh suit to re- 
cover the amount unpaid. 

I think that the Deputy Collector was mistaken in refusing 
execution, because this was not an application to execute a de- 
cree by way of instalments. Ifthe decree meant anything, it 
was a decree for the whole amount admitted to be due, with this 
restriction, that execution for that whole amount should not 


Nes 


, tako place, unless and until the defendants committed default in 


paying some one of the instalments by which it was agreed that 
payment might be made; but if and when the defendant com- 
mitted such default, then the plaintiff was to be at liberty to 
apply to the Court to execute his decree. 

I by no means dissent from the ruling of the learned Chief 
Justice and Mr. Justice Kemp in the case of Aghore Chunder 
Mookerjee v. Wooma Soonderee Debea (1); but, in the first 
place, I think, there is a distinction between the cases in 
which the new contract has been made before and after the 
decree, and, also, I thik, that in order to give the plaintiff, or 


(1) 7W R., 216. 
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his assignee, a new cause of action upon such a -contract, it 
ought to appear that the effect of that contract had been to close 
the proceedings under the original claim, for it seems quite 
clear, that the plaintiff could not have the two causes of action 
co-existing, and proceed upon one or upon the other at the same 
time. 

I think, therefore, that the intention of the parties in this 
case clearly was to have a decree which might be’ executed in 
the manner stated, and that the remedy which the plaintiff had, 
lay in execution of that decree in the mode pointed out by Act 
X of 1859, and notin a new suit. If the plaintiff before us, 

\ (who is not I think by any means entitled to our favourable 
: consideration, as a party who has trafficked in the litigation of 
‘others,) made a mistake, and aquiesced in the order of the 

Deputy Collector, instead of appealing against that order, and 
getting it set aside, and brought a separate suit, such a suit not 
being open to him, I think he has only himself to blame. I 
think, therefore, that the opinion ofthe Judge in this case is 
correct, and that the plaintiffs suit ought to be dismissed. 


GLOVER, J.—I am of the same opinion. It appears to me 
quite clear that the intention of the parties was that the money 
should be recovered on the arrangement which formed the basis 
of the Act X decree. That being the intention of the parties, 
the plaintiff, who ig now the purchaser of the rights of the person 
who got that decree, cannot proceed in a fresh suit. 


Before Mr. Justice Loch and Mr. Justice Mitter. 


PANCHANAN MOOKERJEE (Prrirronen) v. RADHA NATH MOO- 
KERJDE anv orngrs (Opposrrs Pasty.)* 


Review—Act VILI of 1859 8. 376. 
On an application for review of a judgment, passed by the High Court, in a special 
appeal, confirming the decision of the lowor ‘Appellate Court, on the ground of* 


* Application for Review, No. 264 of 1869, from the judgment of Mr. Justice 
Loch and Mr. Justice Mitter, dated the 24th Juno 1869, in Special Appeal, No. 29 of 
1869. 
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discovery of new evidence, Held, this might bea good ground for moving the lower 
Appellate Court for areview of its judgment, but was not a sufficient ground for ask- 
ing for a review of a judgment passed in special appeal. 


Tars was a suit “for opening a passage to the Ahirki side of / 


the dwelling-house of the plaintiff's dwelling, and a drain to let, 
out water.” 

The defendants stated that the plaintiff had no drain or right 
of way over their land. They further stated that they, and the 
plaintiff, being cognates, and living in the same house, though on 
different portions, had, at times, when they were on good terms, 
allowed the plaintiff and his family to pass over their land, but 
that they did not allow it as a matter of right. 


The Moonsiff dismissed the suit, so far as it sought to open the | 


passage in dispute, and passed a decree in favor of the plaintiff 


for opening the water course. 
On appeal, the Subordinate Judge passed a decree in favor of 


‘the plaintiffs for opening the passage in dispute. 


On special appeal’by the defendants, the High Court (Loch 
and Mitter, JJ.,) confirmed the judgment of the lower Appel- 
late Court. 

The defendants applied for a review of judgment, on the 
ground, that, since the decision of the High Court, they had dis- 
covered documents which clearly proved that there was a parti- 
tion of the dwelling-house effected between the ancestors of the 


* plaintiff and defendants, and that the plaintiff had no right of pas- 


sage over the portion allotted to the ancestors of the defendants. 


Baboos Kali Mohan Das and Khettra Nath Bose, for the peti- 
tioner, contended that the -application for review of judgment, 
on the ground of discovery of fresh evidence, should be made to 
this Court, although the judgment was passed in special appeal. 
Section 376, Act VIII of 1859 (1), provides that the application 


shall have been admitted by the Sudder 


(1) Section 876, Act VIII of 1859— 
Court; ‘or by a decree of the Sudder Court, 


e“ Any person considering himself ag- 


~ 


grieved by a decree of a Court of ori- 
ginal jurisdiction, from which no appeal 
shall have been preferred to a superior 
Court; or by a decree of a district Court 
in appeal, from which no special appeal 


from which either no appeal may have 
been preferred to Her Majesty in Council, 
oran appeal having been preferred, no 
proceedings in the suit have beon trans- 
mitted in Council, and who fiom the 


tune, 1870, ` 
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should be made to “ the Court which passed the decree.” This 
section clearly points to this Court as the Court to which the 
application is to be made ‘There is no distinction made as to 
the judgment being in special or regular appeal. The case 
yof Lucas v. Stephen (1) tends to the same conclusion. The case 
‘of Musst. Khorshad Begum v. Syed Hadee Allee (2) is also 
another illustration of the rule. Section 376 applies to regular as 
well as to special appeals. Discovery of new evidence, which 
< was not furmerly within the knowledge of the party, is a circum- 
{stance under which the law gives him aright to apply for review. 
5 This is sufficiently clear: the only question is, where is he to 
apply, to the first Court, to the second, or to the Court by which 
| the last decree in the case has been passed? The law does not 
‘allow a Court sitting in special appeal to go into questions of 
fact; but that is no reason why the Court may not admit the 
review, and send the new evidence for the consideration and 
opinion of the Court, which has power to go into evidence. 
The first portion of section 376 speaks of decrees of all 
Courts; decrees of the Sudder Courts passed in special appeal are 
not excepted; nor are the grounds for which a review can be 
sought limited to one or other class of appeals. Under this 
view the review should be admitted. 


a tee wer: we 


Baboos Annada Prasad Banerjee, Mohes Chandra Chowdry, 
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Aushutosh Dhur, and Bansi Dhur Sen, for the opposite party, 


were not called upon. 
The judgment of the Court was delivered by 


Loon, J.—We are asked to reverse our judgment of the 24th 
June 1869, on the ground, that, since the case was disposed of, 
the special appellant has discovered frésh evidence, material to 
the issue between the parties, which was not within his kuow- 
ledge, and could not be adduced by him at the time the decree 
was passed. 
discovery of new matter or evidence of tho judgment passed against him,, 
which was not within hia knowledge, or may apply for a review of judgment by 
could not be adduced by him nt the time the Court which passed the decree. 
when such decree was passed, or from (1) 9 W. R, 301. 


any other good and sufficient 1eason, may (2) N.W. P., 1865, 40. 
be desirons of obtaining a review 
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1870 It appears to me, even if this allegation be satisfactorily 
Fasonaxan proved, that it is not a sufficient ground for asking for a review 
OOKERIEE 
v. of a special appeal. In disposing of a special appeal, the duty of 
Raona Nati , A . -e 
Mooxernsex. this Court is to determine whether the judgment of the Court 
below is contrary to law, or usage having the force of law, or / 
whether there has been a substantial error or defect in law in? 
the procedure or investigation of the case, which may have 
produced error or defect in the decision of the case upon the 
merits, and on no other ground. Looking to the record as it 
came before the lower Appellate Court, we did not think that the 
Subordinate Judge had committed any such error as is described 
above, and we dismissed the special appeal. Now we are asked 
_ to review that order, on’the ground that fresh evidence has been ; 
discovered. That might be a good ground for asking the lower 
Courts, which deal with the facts of a case, to admit a review, but 
it does not appear to me a sufficient ground for admitting a re- 
view of a judgment in special appeal, for we cannot look into 
the evidence offered, and are consequently unable to determine 
whether it has, or has not, any bearing on the case, and can affect 
the decision of the lower Court on the merits, and we cannot I 
think receive it and then direct the lower Courts to determine 
its value. I think the application for review should be rejected. 


Before Mr. Justice Norman, Officiating Chief Justice, and Mr. Justice Loch. 


1870 RAM CHARAN (Puarstirr) v. NARBIR MAHTON AND ANOTHER 
March 7. (Derenpants.)* 


Mahomedan Law—Pre-emption—Tulub-mawasabat—Delay in claiming Right 
' s of Pre-emption. 


On hearing of a sale, the pro-emptor must immediately make his demand called 
Tulub-mawasabat. 

Where a pre-emptor, on hearing of the sale of a property, to which he had a right 
of pre-emption, went to the property in dispute, and there declared his right as 
pre-emptor,— Held, that such delay was fatal to his claim. 


* Special Appeal, No. 1794 of 1869, from a decree of the Judge of Patna, dated 


the 7th May 1869, affirming a decreo of tho Moonsiff of that district, dated the 
3rd September 1868, $ 


4 
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THIS was a suit to enforce plaintiff's right of pre-emption. 1870 
The defence set up was (inter alia) that the preliminaries re- Rax Clapas 
quired by the Mahomedan law -had not been fulfilled. The Narn 
Moonsiff found that the plaintiff, on receiving information of y 

i the sale, went quietly to the house in dispute, and then and 
there claimed his right. He held that as the plaintiff did not 
immediately, on receiving information of the sale, claim his right, 
his right of pre-emption was lost. He, therefore, dismissed 
the suit. : 

On appeal, the Judge held that the plaintiff admittedly had 
not claimed in words on the instant of getting information, but 
had risen and proceeded to the property; that, no doubt, the 
_property was immediately adjoining, but that there was nothing 
‘to warrant the plaintiffs delay; that although his acts might 
shew hig intention, his failure to express it on the instant was 
fatal to his right. He, accordingly, confirmed the judgment of 
the lower Court. 


The plaintiff appealed to the High Court. 
Baboo Budhsen- Sing for the appellant. 


Baboo Bamacharan Banerjee for the respondent. 
The judgment of the Court was delivered by 


Norman, J.—This is a claim for pre-emption on the ground 
of vicinage. The evidence shows that when the pre-emptor 
heard the news of the sale, he was at his own house, which was 
adjacent to the lands whereof pre-emption is claimed; and that 
he went from his own house to the land in dispute, and then 

“made the demand. The Judge holds that though the delay was 
very short, on the plaintiffs own evidence it appears that there - 
was not an instant demand; and, therefore, that the preliminary 
formality of tulub-mawasabat had not been performed according 
to the Mahomedan law, and accordingly he dismissed the suit. 

From that decision there is an appeal. We think it clear 
that the decision of the Judge is correct. 

In Macnaghten’s Preggdents of Mahomedan Law, page 187, it is 
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1870 said: “The right of pre-emption cannot exist without proof of 
Ran Canes * the tulub-mawasabat, or immediate claim. For this there is 

Pree * no specific period assigned, but all authorities agree in declaring 

“ the necessity of its being made by the person claiming the right / 

“ to pre-emption on the instant of his becoming acquainted with / 
the sale, without the least delay. This is absolutely requisite, 
“go much so that if any delay occur, the claim of pre-emption 

“is void.” In the Hedaya, Vol. ILI, page 569, it is said that 
the first claim of shaffa “is termed tulub-mawasabat, or imme- 
“diate claim, where the shafee prefers his claim the moment 
“he is apprized of the sale being concluded; and this it is 
“necessary that he should do, insomuch, that if he make any 
“ delay, his right is thereby invalidated ; for the right of shaffa 
“is but of a feeble nature, as has been already observed; and 
“the prophet, moreover, Jas said the right of shaffa is estab- 
“lished in him who prefers his claim without delay.” In the 
following page it is shewn that the tulub-mawasabat may be 
good notwithstanding that certain expressions, such as ‘‘ Praise 
be to God,” or “there is no power or strength but what is 

derived from God,” or “God is pure,” and the like, may be 
interposed between hearing of the sale and making the demand ; 

or if the shafee, on 1eceiving uews of the gale, asks, “who is 
the purchaser and how much is the price?” But the whole 
Chapter on pre-emption in the Hedaya shews that no other delay 
of any kind will be allowed. Again in Baillie’s Mahomedan 
law, page 481, itis said: “ By tulub-mawasabat is meant that 
* when a person who is entitled to pre-emption has heard of a 
“sale, he ought to claim his right immediately on the instant 
« (whether there is any one by him or not) and when he remains 
s silent without claiming the right, it is lost.” There is one 
instance mentioned in the Hedaya, and which is also cited in’ 

Baillie’s Mahomedan law, that if a pre-emptor receives tlie 
information of a sale by letter, and the information is contained 
in the beginning or middle of the letter, and he reads on to the 

end without making his claim, the right is lost. That is treated 

as an opinion which has been expressed, but the author of that 
book treats it as an open question. Upon these authorities, we 

are of opinion that the decision of thegjudge is right. - 
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The case of Maharaj Sing v. Lallah Bhuchook Lall (1), in 1870 
which Mr. Justice Loch decided that the act of a claimant BAr Gmaray 
springing up from his seat, and claiming his right of pre-emption, Nana l 
instead of claiming it from a sitting posture, cannot be deemed 

delay sufficient to entail a forfeiture of his right, is entirely 
consistent with the doctrines of the Mahomedan law. 

\ The appeal is dismissed with costs. 


Before Mr.’ C ice E. Jackson and Mr. Justice Sir C. P. Hobhouse, Bart. 


E 
BHADU w „OMED AND ANOTHER (Puarntirrs) v. RADHA CHARAN 1870 
BOLIA anv oruzrs (DerexDAnts.)* April 7. 


Mahomedan Law—Pre-emption—Hindu Vendor and Hindu Purchaser—Subse- 
N quent Reconveyance by Purchaser to Vendor—Effect of Reconveyance as 
agamst Right of Pre-empior. 

Where one ‘of two neighbours has gold his land to a stranger, and the other 
neighbour has thereupon claimed a right of pre-cmption, no subsequent dissolution 
of the contract affects the right of the pre-emptor which has once accrued and been 
duly asserted. 

Sheikh Kudratulla v. Mahini Mohan Shaha and the othor cases (2) distinguished. 


THIS was a suit for pre-emption, instituted on the 8th Septem- 
ber 1868, inthe Court of the Moonsiff of Chowkey Kistogunge, 
Zilla Rungpore. The plaintiffs were Mahomedans, the defend- 
Ments all Hindus. , , 

The plaint set forth that Radha Charan Bolia (defendant 
No. 1) had two chokani jotes adjoining to the jote and dwelling- 
house of the plaintiffs; that although the plaintiffs were willing 
to purchase the same, the defendants sold the land in dispute to 
Nepal Chandra Shaha (defendant No. 2), under a registered 
kabala; and that the plaintiffs had a right of pre-emption for 
which they were ready to pay rupees eighty-one as considera- 
tion money; they therefore prayed that possession of the land 
might be decreed to them. 

The defendant Radha Charan stated that the plaintiffs did not 
signify their willingness to purchase at the time of the sale; that 






* Special Appeal, No. 2514 of 1869, from a decree of the Offciating Subordinate 
Judge of Rungpore, dated the Srd July 1869, reversing a decrece of the Moonsiff 
of that district, dated.the 80th January 1869. 


(1) W. R, 1864, 294g (2) 4B. L. R, F. B., 134. 
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they were not co-sharers in the jotes; that he had sold the land 
in dispute in the month of Falgun 1274, corresponding to some 


Rapes Cua- time between the middle of February and middle of March 1868, 


nan Boria. to Nepal Chandra Shaha, for rupees seventy-nine, and that plain- / 


tiff’s suit for pre-emption would not lie. H 

Subsequently, Fillani Bewah intervened, alleging that Radha 
Charan was not the sole proprietor of the lands; that her de- 
ceased husband Gaur Charan, brother of Radha Charan, had an 
equal right to the lands; that she was in possession of her hus- 
band’s moiety with her minor son Lakhi Charan, and was living 


in commensality with Radha Charan. The purchaser, Nepal . 
Chandra Shaha, also put in'a petition to the effect that he was | 
ready to give up the land, and that Radha Charan and the other. 


defendants were ready to refund to him the consideration-money. 
The following issues were then framed by the Moonsiff: 


1. Had the plaintiffs a right of pre-emption on payment of” 


the purchase-money ? 

2. Did Radha Charan sell the lands to Nepal Chandra Shaha 
while the plaintiffs were willing to purchase them ? 

3. Was the sale valid? 
. 4, Had the minor Lakhi Charan Bolia any right to the dis- 
puted lands: if not, is he or the plaintiffs entitled to purchase 
the same? 


The Moonsiff was of opinion: 1,—That the land in dispute 


was “contiguous to the land and family dwelling-house of plain- 
“ tiff He, therefore, had a preferential right to purchase the 
* lands claimed on payment of their value.” 2.—That the plain- 
tiffs had been willing to purchase the land from Radha Charan pri- 
or tothe sale to Nepal Chandra Shaha. 3,—That that sale there- 
fore wasinvalid. 4.—That the subsequent assertion of the minor 
Lakhi Charan’s claim as co-sharer, and the alleged rescission of 
the contract of sale to Nepal Chandra Shaha were collusive, with 
a view to defeat plaintiffs’ claim to pre-emption; that the minor 
had (his mother being of the Biddiah caste and Radha Charan 
and Gaur Charan being both sons of prostitutes,) no right by 
inheritance to claim the land as co-sharer with Radha Charan, in 
whose name alone it stood; and that no claim-:in behalf of the 
minor by way of pre-emption having kgen pleaded, it could not 
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it on the ground that whether the plaintif had a right of pre- 
emption or not, the agreement to purchase and sell between the 
defendants had been cancelled subsequent to the institution of 


nan Bours. this suit, and consequently the plaintifi’s right of ON 


was gore, The Appellate Court held that the claim for pre-emp; 
tion, under these circumstances, was not consistent with justice, 
and was not in accordance with the Mahomedan law. The first 
point, which is taken on this special appeal to us, is that this 
doctrine laid down by the Appellate Court is opposed to the Ma- 
homedan law, that the right of pre-emption having once accrued , 
cannot be cancelled by the acts of the parties through whom } 
that right came into force. In the Hedaya, Book XX XVIII, sy 
Chapter III, on the subject of pre-emption, at page 592, it ia writ-' ` 
ten: “ When aman acquires property in lands fora consideration, 
“ the privilege of shaffa takes place with respect to it, because 
“itis in the power of the shafee to fulfil the stipulation ;” and at 
page 598 it is laid down that “if the seller and purchaser agree 
* to dissolve the contract, the privilege of shaffa is established 
“to the shafee; because’in those’ instances the rejection or 
‘dissolution is a breaking off with respect to the seller and pur- 
‘“‘ chaser, Inasmuch as they are their own masters, and, moreover, / 
« will and intend a breaking off; yet with respect to others it ‘ 
«is not a breaking off, but is rather in effect a new sale, since 
* the characteristic of sale, namely, an exchange of property for 
* property with the mutual consent of the parties, exists in it; 
* and as the shafee is another, it is therefore a sale with respect 
“to him whence his right of shafa must be admitted.” The 
Appellate Court is wrong in the law which it has laid down as 
regards the breaking off of therightof pre-emption. Thelaw which 
we have just quoted distinctly lays down that the contract of 
purchase and sale having been completed, the right of pre-emption 
accrues, and no subsequent dissolution of the contract between the 
parties injures or dissolves the right of pre-emption. The deci- 
sion of the lower Appellate Court must be set aside upon this 
point, and the case must be remanded to the Subordinate Judge 
for decision upon the other points on which the appeal had been 
preferred to him. 

Another objection to this suit was taken in the course of the 


‘Repo ia, 
«a 1870, 
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argument, namely, that the seller of the estate being a Hindu, 
and the purchaser being a Hindu, the person who claims the 
right of pre-emption being a Mahomedan, the law of pre- 


tų emption cannot be put in force between the parties. In 


\ support. of this the Full Bench Ruling in Sheikh Kudratulla v. 


‘Mahini Mohan Shaha and the other cases (1) are quoted. 
These however distinctly refer only to cases from parts of the 
country in which the custom of ‘pre-emption is not exercised 
among Hindus. If the custom of pre-emption did not exist 
among Hindus in the part of Rungpore from which the case 
comes, the plaintiff who is a Mussulman, could have no right 
of pre-emption in transactions between Hindus. The Hindus 


\ would not be bound by the Mussulman law of pre-emption. 


‘Butgin this case the plaintiff appears to have alleged that the 
custom of pre-emption did prevail even between Hindus. If, 
then, they have adopted the Mussulman law as among them- 
selves, there seems no objection to a Mussulman also enforcing 
that right as against them. : 

There does not appear, on the pleadings in this case, to have 
been any objection raised by the Hindu vendor and purchaser 
either to the effect that the custom of pre-emption did not apply 
amongst them, or to the effect that a Mussulman had no right 
of pre-emption as against them. 

The decision of the lower Appellate Court is reversed, and the 
case is remanded for trial of the remaining points which arise 
on the appeal. Costs to follow the result, 


GQ) 4 B. L. R., F. Bọ, 134, 
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Before Mr. Justice Norman and Mr. Justice Kemp. 
In rs JAGABANDHU MYTI v. GOBARDHAN BERA.* 


Act XXV. of 1861, ss. 250, 251, 255, 4835—Act VILL. of 1869, s. 485—Dischurge of 
Accused by the Magistrate—Power of Sessions Judge. 


Where no formal chargo has been drawn up by the Magistrate under section 250, 
Act XXV. of 1861, and the accused has not been called upon under section 251 to 
plead thereto, and was not tried thereunder, a release by the Magistrate of the accused 
docs not amount to an acquittal under section 255, but simply to a discharge under 
section 250. 

Under such circumstances, section 436, Act VIII. of 1869, empowers a Session 
Judge to direct the committal of the accused to take their trial. 


THE following case was referred by the Judge of Midnapore 
for the opinion of the High Court :— 

“ A Charrandar, Manji, and Dari were entrusted with a sloop, 
with a cargo of paddy which they were authorized to sell in 
Calcutta. On the voyage the sloop grounded on a chur, and the 
paddy was damaged or floated out. The defendants returned, 


, and reported the total loss of the vessel and cargo to their prin- 


cipal. Subsequently he ascertainéd that the entire cargo had not 
been lost, and that the defendants had sold the vessel where she 
lay to a third person, 


* Roference under section 484 of the Code of Criminal Procedure, 
[—pD 
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Upon this the-complainant-laid information before the ‘Deputy 
Magistrate, charging the deféndants and the purchaser with dis- 


honest misappropriation of property, criminal breach of trust j 


and cheating. ' i 

The two defendants present, the Manji and Dari, denied 
having sold the sloop. The purchaser defendant admitted his 
purchase from them, and produced the bill of sale duly regis- 
tered. There was algo other evidence to disprove the defendants’ 
denial. 


_ , The lower Court acquitted the offenders without fully enguir- | 


ing into the case, because prima facie no criminal offence had 


enquiry in this case, amounted to a denial of justice, and in tha: 


{ 


been committed. I think the order of acquittal without in 


view was illegal. Moreover the Deputy Magistrate appears 
have proceeded on an erroneous view of what was necessary td, 


constitute criminal misappropriation, and he omitted to avail 3 


himself of the evidence of the purchaser. 

I feel some doubt on the reported cases, whether an order 
contrary to the evidence in a case within the jurisdiction of the 
Magistrate, is an illegality within the meaning of section 434 
Criminal Procedure Code. In any case there seems to have 
been a miscarriage of justice here, which I think justifies the 
reference. I venture to refer the Court to Queen v. Nabas 
Muhton (1), Queen v. Fokto Shah (2), Queen v. Russich Mani (3), 
‘on the first ground; and to Queen v. Bhickharee Mullick (4), 
on the second. I thought it unnecessary to call for the Deputy 
Magistrate’s explanation, as his reasons are given in his final 
proceeding.” 


The judgment of the Court was delivered by 


Norman, J.— This case is referred to this Court under section 
434 of the Code of Criminal Procedure by the Sessions 
Judge of Midnapore. 

It appears that Jagabundhu Myti, the servant of Abhai 


Narayan Bhuah Das Mahapattar, sent a sloop loaded with a 


(1) 8 W R., Cr. Rul.. 65. (3) 1 W, Ro Cr. Rul, 54. 
(2) 2B. L. R, S. N, vi. (4) 10 W. R., Cr. Rul, 50, 
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cargo of 1,000 maunds of. ‘paddy font Balas to Calentia: The 
sloop; ‘with which were two small dinghis, and the cargo were 
in charge of Gobardhan Béra, Manji, Puddo Lochan Bera, 


Dari, and Shobba Dass, Churandar. The sloop was wrecked . 


in‘a storm on the Rangafullah sands, and a considerable portion 
‘of the paddy floated.out. The wreck of the sloop with the 
boats and the paddy which remained were e sold by the persons 
above-named to one Raj Narayan. 

The Deputy Magistrate of Cantai, Munshi Dabiruddin Ahmed, 
after taking the evidence of the complainant and certain witnesses 
called by the complainant, and examining the accused, for 
reasons which we concur with the Judge in thinking wholly 
insufficient, discharged the accused persons. 

- On looking through the papers in the record, it appears that 

hough h the nature of the charge was explained to the deceased, 

no formal charge in writing was drawn up against the accused 
persons, in the manner required by the 250th section of the Code 
of Criminal Procedure. They were not required to plead guilty 
or not guilty, or to make their defence to any charge as required 
by the 251st section. They were not tried by the Magistrate 
on any such charge, and therefore the order for their release 
by the Magistrate, does not amount to an acquittal under the 
255th section, but simply to discharge under the 250th section. 

Under such circumstances it appears to us, that the Sessions 
Judge is competent, under the power vested in him by section 
435 of Act VIII. of 1869, by which section 435 of the Code 
of Criminal Procedure is amended, to direct the committal of 
such of the accused as he may think ought to be tried notwith- 
standing that they have been discharged, as to which he must 
exercise his own judgment. 

With these observations we send back the case for disposal to 
the Judge. 


1869 


IN RE JAGA- 
BANDHU MYTI 


v 
GOBARDHAN 
BERA, 


1869 
Oct. 8. 


+ A 
n 


- 


Before Mr. Justice Norman and Mr. Justice Kemp. 


QUEEN v. KOLA. 


Perjury— Giving False Evidence— Contradictory Statements of a Witness. | 


The statement made by a witness before the Magistrate was opposed to the state~ 
ment made by him before the Sessions Court. Ona charge of perjury being made, 
Held, that a statement made by the accused before one Court was no evidence of 


. the falsity of a contrary statement before another Court to support a conviction of 


giving false evidence, 
Held, that neither the Judge nor Jury had any right to assume that an explanation 
could not have been given consistent with both the statements, 


The facts are fully stated in the judgment of the Court deli- 
vered by 


Norman, J.—This was acase sent for by this Court under 
section 403 on a revision of the abstract statement. The 
prisoner was convicted by a jury at a trial held before the 
Judicial Commissioner of Assam, of the offence of giving false 
‘evidence either on the 12th of May by stating before the Deputy 
Commissioner of Nowgong on solemn affirmation “ Both houses 
“had evidently been set fire to by means of lighted rags which 
“had been thrust into the thatch; we found these rags in the 
“thateh of both houses ;” or by stating on the 22nd of June 
before the Court of Sessions—* After the fires were put out we 
‘ found on the ground amongst the fallen straw, some burnt rags; 
“these rags were found on the ground at both houses; it was 
“ not daylight at the time, and one Bhuban Borah having brought 
“a light we made search and found the rags;” for the state- 
ments being opposed to each other it was considered that he 
knew one of them to be false. The only evidence of the falseness 
of either story is the other deposition. In that before the Judi- 
cial Commissioner the prisoner had said. “ Wethrew water on 
“ the roof, and pulled out the straw, and so put out both fires.” 

No witness would be safe if convictions on supposed con- 
tradictions such as those now before us, could be allowed to 
stand. To describe the finding of the “ burnt rags,” amongst the 
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straw which had formed the thatch which had been just pulled 
off froti* the roof of a burning house, as “ finding the rags in 
the thatch” is hardly even an inaccurate expression. 
\ It is clear that neither the Judge nor the Jury had any right 
pto assume that if the prisoner had been asked to explain before 
‘the Assistant Commissioner the time and manner of his finding 
the burnt rags in the thatch he would not have given an expla- 
nation which would have been entirely consistent with his state- 
ment before the Judge. 
In our opinion there is no evidence to support the conviction- 
which must be quashed, and the prisoners released. 


Before Mr. Justice Kemp and Mr. Justice Glover. 


QUEEN v. UDAI PATNAIK, KHETTRA GAITAL, AND 
BIPRO GAITAL. 


Act VI. of 1864, s. 4—Punishment of Whipping—Second Conviction. 


The punishment of whipping under section 4, Act VL of 1864, can only be inflict- 
ed on a second conviction of a person, who having served a sentence of imprison- 


ment again commits a crime. ; 


GLOVER; J.—We have gone through the papers in this case, 
and see no reason to differ from the conclusion arrived at by the 
Sessions Judge as to tho guilt of all the prisoners. 

With reference however to the sentence of whipping inflicted 
on the prisoners Udai and Khettro in addition to that of impri- 
sonment under section 4, Act VI. of 1864, we think that the 
Sessions Judge’s order cannot be sustained. 

No doubt both these prisoners had been previously convicted 
of dacoity, but these convictions took place at the same sessions, 
and one day only before the present sentences were passed, and 
we understand the meaning of the law to be that a sentenco of 
whipping can only be inflicted in addition to other punishment on 
second convictions of offences specified in section 4 of the Act, 
which have taken place at some time previous (although after 
the passing of the Indian Penal Code). 

The object of the law we take to be, that where a person 
notwithstanding a previous conviction of dacoity and conse- 
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1869 quent punishment, and after having a locus penitentiæœ afforded 
Quen him, again after completing a previous sentence commits the same 
Upar Parsa, offence, he shall be liable to whipping in addition to any sentence 
GATTA, of imprisonment awarded, He has, that is to say, been unde- 
Brero S GarElte terted by imprisonment, and therefore may be punished on the 
second occasion with stripes in addition. 
In-a case like the present, the prisoners have had no oppor- 
tunity of showing what effect a sentence of imprisonment would 
shave had upon them, inasmuch as the two convictions took place 
-at one and the same time, and the two sentences were to commence 

one after the other. 
With this alteration, we confirm the sentence passed by the 


Sessions Judge, and reject the appeals of all the prisoners, 


. Before Mr. Justice Loch and Mr. Justice Glover. 
1869 “ QUEEN v. YASIN SHEIKH.* 
Murder—Culpable Homicide— Grave and Sudden Provocation. 


Culpable homicide not amounting to murder is when a man kills another being 
deprived of self-control by reason of grave and sudden provocation. But when 
the act’ is done after the first excitement had passed away, and there was time to 
cool, it is murder. 


GLover, J.—We have read the evidence in this cage and see 
no reason whatever to doubt ‘the fact that the deceased met his 
death at the hands of Yasin. l 

As the Sessions Judge and Assessors have acquitted the prison- 
er of murder, this Court cannot interfere ; but we think it neces- 
sary to point out to the Sessions Judge that, to take the offence of 
homicide out of the category of murder by reason of grave and 
sudden provocation, the act must be-done whilst the person doing 
it is deprived of self-control by grave and sudden provoca- 
tion; and if Yasin had killed the deceased when he found him with 
his (prisoner’s) wife, the offence would only have been culpable 
homicide not amounting to murder; but, after beating the de- 
ceased, it is proved that the prisoner carried him off still alive 
and groaning, and on arriving at the banks of the river cut off 


* Criminal Appeal from the order of the Sessions Jı ndge of Mymensing. 
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his head, throwing afterwards head and trunk into the river, 1869 
This was done after the first excitement had passed away, after Quam 
the prisoner had time to cool, and to know the precise conse- Yas SmE, 
3 quences of his acts. In a word, the act was not done under the 
"immediate influence of the excitement; there was time for the 
prisoner’s passion to subside, and the offence committed was 
therefore murder. 


Before Mr. Justice Loch and Mr. Justice Glover. 


THE QUEEN v. KHADIM SHEIKH (Arrmuasr). , 1869 


. Noo. 23. 
Act XLV. of 1860, ss. 107, 202, and 882—Abetment—Omission to inform 2 


Police when an Offence had been committed. 


An omission to give information that a crime has been committed does not, under 
section 107 of the Penal Code, amount to abetment, unless such omission involves 
a breach of a legal obligation. 

A private individual is not bound by any law to give information of any offence 
which he has seen committed. 


Guover, J.—The prisoner in this case has been convicted — 
of abetment of an offence under section 382 of the Penal Code, 
that is of theft after preparation made for causing death. The 
abetment held to be proved, was the prisoner’s omission to give 
information of the offence—information which the Jury were told 
he was legally bound to have given. 

We think that the Jury were misdirected in this point, and 
that the conviction is therefore bad. The prisoner was arraigned 
on several charges, on all of which, except the ore of abet- 
ment, he was acquitted, and the only evidence of the abetment 
was the man’s confession to the Magistrate, in which he 
stated that he saw two persons whom he named hold the boy 
Umes under water-and drown him. 

This admission might under certain circumstances have 
made the accused guilty of abetting a murder, but there is 
nothing in the law which makes it criminal in a person in the 
prisoner’s position to omit to give information that a theft with 
violence has been committed; a mere omission to give informa- 
tion can only amount to abetment under section 107 of the 
‘Penal Code, when the person who neglects to give the informa- 
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tion is one bound by law to give it. For instance, a Policeman 
or a Chowkidar would come under this section if they saw an 
offence committed and gave no information, so would a zemindar 
in certain particular cases, but a private individual is only , 
morally bound, and if he omits to do what he ought to do, he’ 
may suffer in conscience or character, but the law will not touc 
him. 

The prisoner in this case was not one of those persons whom 
the law compels to give information, and we think therefore that 
the Jury were wrongly directed to find him guilty of abetment 
by illegal omission on the strength of the confession made by , 
him to the Magistrate. 

As he has been acquitted by the Jury on all the = 
counts of the indictment, we think that he must be immedi 
ately discharged. i 


ia \ 
Loca, J.—In this case the Sessions Judge, looking at a note 
appended to Explanation 2 of Section 107, in Morgan’s Edition 
of the Penal Code, held that the prisoner was guilty of abet- 
ment as he had failed to give information of the theft which he 
had seen committed, and he charged the Jury to find a verdict 
of guilty, if they believed the prisoner’s statements. The Jury 
did accordingly find the prisoner guilty of abetment on the 4th 
head of the charge; but after the verdict was given, the Sessions 
Judge considered this part of his direction to the Jury to be 
incorrect, as the concealment, being subsequent to the commission 
of the offence, could not be regarded as an abetment of the 
offence. But, considering that the prisoner had committed an 
offence punishable under Section 202 of the Indian Penal Code, 
he sentenced him to six months’ imprisonment. It appears to me 
that the prisoner has been prejudiced by what was a misdirection 
on the part of the Judge to the Jury. He stated the law to the 
Jury ; and on his statement they found the prisoner guilty of 
abetment. He subsequently found his statement of the law to 
be incorrect, and the prisoner has been sentenced to punishment ' 
for an offence with which he was not charged. <A further ques- 
tion arises, whether the prisoner is liable to punishment under 
the provisions of section 202 of the Penal Code. Was the. 
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prisoner legally bound to give information of the theft which he 
had seen committed, attended as it was by circumstances of 
violence such as brought the offence within the provisions of 
section 382? Isa private individual bound by any law to give 
information of a robbery or other offence which he has by 
accident seen committed? If not, then the prisoner has com- 
mitted no offence, I think he must be released. 


3 Before Mr, Justice Norman and Mr. Justice Kemp. 
QUEEN v. NOMAL. 


Act XXV. of 1861—Criminal Procedure, s. 172—-Variance in Evidence— 
i False Evidence. 


! Where a witness makes a statement before the Court of Session, which contra- 
dicts that m by him before the Committing Officer, and no evidence is given 
to shew which statement is true, it cannot under section 172 Act XXV, of 1861 
be said that an offence has beon committed under tha cognizance of the Court 
of Sessions. 

A Judgo’s duty in dealing with the contradictory statements of n witness discussed. 


Tue facts are fully stated in the judgment delivered by 


Norman, J.—This is one of four cases sent for by myself, and 
Mr, Justice E. Jackson, under section 403 on a review of the 
abstract statement of cases tried before the Court of Session by 
the Officiating Judicial Commissioner. They are all convictions 
for giving false evidence on alternative charges based on sup- 
posed contradictions, 

In two cases the prisoners have been already released, there 
being in our opinion no ground for saying that there was any 


- real contradiction between the two depositions. 


In the present case the prisoner has been tried and convicted 
by the verdict of a Jury of giving false evidence, either before 
the Assistant Commissioner of Nowgong in a preliminary en- 
quiry or in the Court of Session before the Officiating Judicial 
Commissioner, stating on solemn affirmation that “just before 
“ we saw & light outside and went out to see what it was, we 
then saw the complainant’s brother’s house was on fire, and by 
“ the light of that fire we saw a man named Tahiram, putting 
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“ his hand into the roof of Shiva’s house which is close to com- 
« plainants; when I saw accused putting his hand into the roof 
s of Shiva’s house, I saw there was something im his hand which 
“was smoking; the fire broke out in Shiva’s house almost 
“ immediately afterwards,” or as specified in the second head of 
charge, namely that he, on or about the 22nd June 1869, inten+ 
tionally gave false evidence st Nowgong before the Court of 
Session in a stage of a judicial proceeding at the trial of a case, 
by stating on solemn affirmation, that “when I first came out 
‘and saw the fire, through the light of the flame I saw the 
“ accused at the dungshed,” and that the said statements being 
opposed to each other he knew. one of them to be false. The 
prisoner was sentenced ‘to two years’ rigorous imprisonment. 

The evidence against the prisoner consisted solely of the tw 
depositions which are supposed to be contradictory. 

In both these depositions he charges or means to charge Tahi 
ram with having set fire to the houses of Kaminohola ang 
Shiva, and of course the really important question was whether 


ib dan, ° 


a 


t 
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the charge mađe by him in those two depositions against Tahi-5 
ram was false. Ifin making a charge which is in substance true, , 


a witness in giring accounts at different times of what he saw - 


` 


makes contradictory statements, such contradiction is not per se . 


proof that the witness is intentionally giving false evidence. 

The Judicial Commissioner, assuming to act under the powers 
conferred on Courts of Session by the 172nd section of the Code 
of Criminal Procedure, on the same day in which the prisoner 
had given evidence against Tahiram, charged and then and there 
forthwith tried the prisoner on two charges, one of having given 


false evidence before the Deputy Commissioner, and the other} 


of having given false evidence before himself. 

By section 359, it is provided that except in the cases referred 
to in section 172, a Conrt of Session as a Court of Original 
Criminal Jurisdiction shall not take cognizance of any offence 
but upon a charge preferred by a Magistrate or other Officer 
empowered to make commitments to such Court. 

The 172nd section empowers a Court of Session to charge a 
person for an offence committed before it or under its own cogni- 
zance. As I understand the expression “under its own cogni- 
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zance” it is meant to provide for a case where it is brought under 
the notice of the Court of Session in the course of a judicial pro- 
ceeding, that the crime with which the party is to be charged 
has been committed by him. If on the trial of a prisoner before 
a Court of Session, a witness gives evidence which contradicts 
that given by the same witness before the committing officer, 
and there is no evidence whatever to shew which statement is 
true, it appears to me that it cannot be said to be within or under 
the cognizance of the Sessions Judge that the witness has given 
false evidence before the committing officer. What is brought 
under the cognizance of the Judge is that the witness may have 
given false evidence before the committing officer. It appears 
to me that without further inquiry the case isnot ripe for com- 

itment. l 

To apply a simple test, if the Judge, in making out a commit- 
ment of the prisoner for trial before himself on a charge of 
giving false evidence before the Assistant Commissioner, had 
attempted to recite the facts which are necessary to give him 
jurisdiction, he could not have written that it had come under 
his cognizance that the prisoner has committed an offence punish- 
able under section 193 of the Indian Penal Code by giving false 
evidence in the Court of the Assistant Commissioner, and therefore 
he would at once have been stopped if he had attempted to draw 
out a commitment on such a charge. I did not fully explain 
my views on this subject in the case of Queen v. Matikhowa (1). 
The Judicial Commissioner put the prisoner on his trial on 
the same day on which he had given evidence in the case 
against Tahiram. There seems to have been undue haste. I fear 
that the Judicial Commissioner did not givo himself time for 
reflection, or the prisoner a fair opportunity to prepare his 
defence. Though the substantial question was whether the 
prisoner saw Tahiram set fire to the houses or not, the Judicial 
Commissioner did not examine Tahiram or any other witness to 
show that the charge was false. There is not on the record any 
contradiction of the prisonex’s statement that Tahiram did set 
fire to the houses. 


(1) 3 B, L. R, A, Cr., 38. 
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If the prisoner saw Tahiram set fire to the houses, his story 
is in the main true, and neither the Judge nor the Jury in the 
absence of evidence had a right to assume as against the prisoner 
that Tahiram did not set fire to them. But suppose that the 
variance between the story told by the witness before the Assis- / 
tant Commissioner of Nowgong and that before the Judge shew! 
that both cannot be true, it would follow that one must be 
false, or at least inaccurate. But it is one thing to show that æ 
particular statement made by a witness is inaccurate or even 
falso, to say that a Judge cannot safely act, or ought to dis- 
believe the evidence of that witness because part of it cannot be 
true; and another to say that the witness has intentionally given 
false evidence. Every judicial officer knows from experience that 
if a person speaking from memory of a transaction which he h 
witnessed repeats the story after the interval of a few weeks, he 
will not on the second occasion relate what he has seen in the samédl 
words, nor unless he is assisted or his memory refreshed will he. 
probably give the same details on each occasion. At one time 
one fact, on another occasion another fact will present itself 
more prominently to his memory or imagination. Such vari- 
ances will occur between statements made at different times by 
honest people intending to tell nothing more than the exact truth, 
speaking entirely at their ease and having the full command of 
their faculties. Such variances hecome more considerable if the 
speaker is in any way deprived of his self possession or hurried or 
confounded by” questions which he understands but imperfectly. 
To overlook the difference between the making of contra- 
dictory statements by a witness under examination, and the 
giving of intentional false evidence is to shut one’s eyes to the 
infirmities of human memory, to fail to understand how slow 
are the intellects, and how imperfect the powers of expression 
of uneducated peasants; how readily the fears of such people 
are excited in Courts. of Justice; how completely they lose 
nerve and presence of mind when frightened. I firmly believe 
that if a witness could be convicted upon alternative charges 
of giving false evidence on contradictions of such a charac- 
ter as those supposed to exist in the present case, no native 
witness of the lower classes, subjected to cross-examination 
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by an adroit and perhaps not over-scrupulous advocate, would 
be safo. : 
I now come particularly to the facts of the present case. I may 
premise that the house of Dobhagu, from which the prisoner says 
e came out and saw the fire, is close to the house of Kaminohola, 
eyond Kaminohola’s house is adungshed, and beyond that is the 
house of Shiva. Before the Assistant Commissioner the prisoner 
said “just before day-break we saw a light outside and went out 
“to see what it was: we saw that complainant’s brother’s (Kami- 
“ nohola’s) house was on fire, and by the light of that fire we saw 
, aman named Tahiram putting his hand into the roof of Shiva’s 
Yy house which is close to complainant’s house: when I saw the 
‘accused putting his hand mto the roof of Shiva’s house, I saw there 
“c was something in his hand which was smoking; the fire broke 
“ out in Shiva’s house almost immediately afterwards.” 
The statement which has been treated by the Judicial Com- 
missioner as opposed to that given by the witness before the 
Assistant Commissioner, is this :—‘‘ When I first came out and 


* gaw the fire, through the light of the flame I saw the accused 


“at the dungshed.” 

Now it must be observed that before the Judicial Commis- 
sioner the prisoner states where he first saw Tahiram at the 
time of the fire. The prisoner’s statement on that subject 
before the Judge is not directly contradicted by any statement 
made by him before the Assistant Commissioner. , The prisoner 
was not asked and did not state before the Assistant Commis- 
sioner where he first saw Tahiram. It is not impossible that 
Tahiram may have been at the dungshed which was close to the 
house of Shiva when the prisoner first saw him, and may have 
then put his hand into the thatch of Shiva’s house, because the 
dungshed appears to be close to Shiva’s house. Before the Assis- 
tant Commissioner the witness’s mind was directed specially to 
the point as what Tahiram was doing. Suppose it had been 
intended to contradict the witness’s statement that he saw Tahiram 
put fire in the roof of Shiva’s house, if the witness were being 
cross-examined in a civil suit it would have been only common 
fairness on the part of the cross-examining counsel to direct the 
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witness’s attention to the point and ask him what Tahiram was 
doing at the dungshed. 

The last answer given by the witness on what is called the 
cross-examination was “Ihave deposed to all I know.” He 


rs 


had said nothing about Tabiram’s putting his hand into the g 


thatch of Shiva’s house. The omission’ was most important. 


But before coming to the conclusion that the witness was swear- 


ing falsely, the Judicial Commissioner should without alarming 
him have drawn the witness’s attention directly to the subject 
on which no explanation had been given, by quietly putting 
some question direct or indirect to ascertain what the witness 


4 


could say that Tahiram was doing, such as, Did you see Tahi- / 


ram’s face or his back? Instead of putting any such question. 
of that sort, the Judicial Commissioner asked the witness, How 
came you to state before the Assistant Commissioner (reading 
what the witness did say), &c.? The reply is “ I cannot say what I 
“ said before the Magistrate; I may have made a mistake.” 
The Judge does not follow it up by a question ;—Then do you 
mean now to say that you did not see Tahiram put his hand at 
the thatch? 

No doubt from the omission by the prisoner of all mention 
before the Judicial Commissioner of so remarkable a fact as 
that he himself saw Tahiram put fire into the thatch of Shiva’s 
house, a strong suspicion arises that the charge may have been a 
false one. But it is one thing to suspect the truth of evidence 
and refuse to act upon it, and another to come to the conclusion 
that it must be certainly false. The strongest suspicion that a 
witness has spoken falsely will not justify his conviction for 
giving false evidence. Such an offence must be proved by the 
clearest and most conclusive testimony. 

Now there is a fact which appears on the deposition of the 
prisoner as recorded, which goes in some degree to confirm his 
statement as to Tahiram’s presence at the fire. Tahiram on his 
trial seems to have put a question which he would hardly have 
put, if he had not been fully aware that there was a fire and 
that he himself was not far from the scene on the night of the 
fire. The question is not recorded. But the answer to the 
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question is, “ I never went iu company with Dobhagu on the  Ise9 
night in question to beat the accused Tahiram.” Quem 
If the Judge thoughtthe evidence against Tahiram was false, Nowa 
he should have tried the prisoner on that charge; and called 
Tahiram and confronted him with the prisoner to prove that it 
wasso. Tahiram might then have been cross-examined. As the 
case stands, I am of opinion that there is no evidence to support 
‘the finding of the Jury. There is no such conflict between the 
prisoner’s two statements as, taken by itself, shews that he in- 
tentionally gave false evidence on either occasion. 
The conviction must be quashed and the prisoner released. 


Kemp, J.—I concur generally in the remarks of Mr. Justice 

orman, and think the prisoner ought to be released. There 

to my mind no sufficient evidence that the prisoner intention- 
ally gave false evidence. 


Before Mr. Justice Norman and Mr. Justice Mitter. 
Tus QUEEN v. MUKTA SING, APPELLANT.” 1870 
April 20. 
Evidence—Judge— Competent Witness. -_ 


A Judge is a competent witness, and can give evidence in a case being tried before 
himself even though he laid the complaint, acting as a public officer ; provided that 
he has no personal or pecuniary interest in the subject of the charge ; and ho is not 
precluded thereby from dealing judicially with the evidence, of which his own forms 
2 part. j 

NORMAN, J. .—The prisoner has been tried by the Judge of 
Sylhet, and with the concurrence of the Assessors found guilty 
of giving false evidence on the trial of one Gaurkishor for 
dacoity. He was sentenced to rigorous imprisonment for four 
years. He appeals. ° 

‘ The evidence given by the prisoner on the trial of Gaurkishor 
was translated into English, and taken down by the Judge in 
English. The statement alleged to be false was that he left the 
station of Sylhet on the 9th of Pash (December 23rd) got to a 
place called Dewadig on the 10th, left Dewadig on the 11th, and 
returned to Sylhet on the 12th. Mr. Cockburn, the Judge, having 
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discovered that this evidence was false, made a complaint against 
the prisoner before the Magistrate, and was examined by him 


. a8 a witness. The Magistrate ‘committed the prisoner for trial 


before the Court of Session on a charge, under section 193 of 
the Indian Penal Code, of intentionally giving false evidence’ 
in a judicial proceeding. The case came on in due course 
for trial before Mr. Cockburn, as Judge of Sylhet. On the 
trial of the prisoner in the Court of Session for giving false 
evidence, Mr. Cockburn, the J udge, was himself sworn and 
gave evidence as a witness, and put in and proved the deposi- 
tion taken by him. In that deposition the name of the month 
is not given, The prisoner, who is a Manipuri, in his defence 

contended that he spoke of the 9th, 10th, llth, and 12th o 

some Manipuri month. The Judge, however, proved thr 

though not mentioned in the deposition as taken down, tb. 
prisoner spoke of the month of Pash. Ñ 

The only question is, and it is an important and a difficult one: 
whether a Sessions Judge sitting and trying cases without a Jury, 
himself the sole Judge of law and fact, can give evidence in a 
case which he is trying. 

On the trial of Colonel Hacker (1), one of the regicides, for 
high treason, Mr. Secretary Morris and Lord Annesley, who were 
both in the commission for the trial of the prisoners, came off 
the bench, and were sworn and gave evidence; it was agreed 
by the Court that they were good witnesses. They did not 
return to the bench during the trial of the prisoners against 
whom they gave evidence. Mr. Taylor says: “A Judge 
“before whom a cause is tried must conceal any fact within 
"e his own knowledge, unless he is first sworn; and, consequent- 
“ly, if he be the sole Judge, it seems that he cannot depose 
“as a witness.” (2) For this position he cites Ross v. Buhler (3), 
a case decided before the Supreme Court of Louisiana, “If 
“ a Judge be sitting with others, he may then be sworn and give 
“evidence, In the last case, the proper course appears to be that 
“the Judge who has thus become a witness, should leave the bench, 
“and take no further judicial part in the trial, because he can 


(1) 5 State Trials, 1181, note. (8) 2 Mart, N, B., 312. 
(2) Taylorjon Evidenco, Vol. IL, 1197, 
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“c hardly be deemed capable of impartially deciding on ‘the ad- 
“ missibility of his own testimony, or weighing it against that of 
* another.” , 

Mr. Taylor seems to consider that there may be some distinc- 

ion between the case of a Judge, and that of Jurors and Peers 
of Parliament, who must be regarded as much in the light of 
Jurors as Judges. 

It is undoubtedly a well established rule that a juryman may 
be sworn and examined as a witness, and is not disqualified, by 
reason of his having given evidence, from continuing to sit as a 
juryman, or taking part in delivering the verdict. A case of that 

ortis mentioned in Viner’s Abridgment, Title, Evidence H. And 
on the trial of Mary Heath (1) Proby, a jury man, was sworn 
to give evidence to the Court, and his felow Jurors, and gave 
it accordingly. On trials before the High Court of Parliament, 
Peers, who have been examined as witnesses, have taken part 
in the verdict subsequently pronounced. See, for instance, 
Lord Stafford’s case (2). Sir John Howell, Attorney General 
in the reign of King William the third, says: “ Every one 
“knows thataJudge in a civil matter tried before him has been 
* enforced to give evidence, for in that particular a Judge ceases 
“to bea Judge, and is a witness, of whose evidence the Jury 
“are to judge, though be afterwards reassume his authority, and 
“isa Judge of the Jury’s verdict” (3). Sir John Howell, in 
his remarks on the case of Cornish (3) already referred, to 
farther says: “ Would it not have been easy for Cornish to 
“have got a witness to have said that he heard Rumsey swear 
“at Lord Russell’s trials that he was not present at the reading 
“of the declaration. Were not all the Judges who sat upon 
“him, and all the king’s counsels who were against him pre- 
“sent at the Lord Russell’s trial, and might he not have 
“ gubpænaed them to have testified that matter. Nay, was 
“it not their duty to have done it even without a subpena ?” 
But in that case even if all the Judges had been examined 
as witnesses in succession, there would still have been the Jury 
who would have decided on their evidence as judges of fact. 


(1) 18 State Trials, 123, (2) 7 State Trials, 1384, (8) 11 State Trials, 459. 
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Referring to the case of Colonel Hacker, Serjeant Hawkins, in 
Pleas of the Crown, Book I, Chapter 46, section 17, says: “ It 
seems agreed that it is no exception against a person giving evi- 
dence for or against a prisoner, that he is one of the Judges who 
are to try him.”—This passage is cited in Burn’s Justice Titles 
Fividence; 4. Bacon’s Abridgement, Evidence D 2; Russell 
on Crimes, Volume I, page 988, 3d Edition; Chitty’s Criminal 
Law, Volume I, page 607. 

Best, in referring to the same case, says the conduct of Secre- 
tary Morris and Lord Annesley may have beena matter of 
taste and good feeling rather than of right. But even if that is 
g0, in every one of the cases mentioned it must be admitted that 
the testimony of the Judge giving evidence would have been 
submitted to the judgment of some person other than the person 
giving such testimony. They go, undoubtedly, to this extent 
that a person having to exercise judicial functions may give 
evidence in a case pending before him, when such evidence can, 
and must be submitted to the independent judgment of other 
persons, exercising similar judicial functions, sitting with him 
at the same time. 

By section 14 of Act II of 1855, it is enacted that the 
following persons only shall be incompetent to testify : 

e Children under seven years of age, who appear incapable of 
“ receiving just impressions of the facts fespecting which they 
“ gre examined, or of relating them truly; 2nd, persons of un- 
“gound mind, who at the time of their examination appear in- 
“ capable of receiving just impressions of the facts respecting 
& which they are examined, or relating them truly.” 

No exception is made as to a Judge testifying in a case before 
himself. J find that, after passing of this Act, in the case of 

Tarapersaud Bhuttacharjee (1), where the Sessions Judge himself 
was cited as a witness by a prisoner, and gave his evidence 
accordingly, it was held that the Judge’s jurisdiction was not 
affected. It should be observed that the trial in this case took place 
with the assistance of the Mahomedan law officer, who might have 
given a Fatwa acquitting or convicting the prisoner. If the 


(1) N. A. Rep, 1857, Part H, 83. 
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Judge disapproved of that Fatwa, and thought that the prisoner 1870 

should have been convicted when the law officers Fatwa was QumEN 

for an acquittal, he could not himself have sentenced the pri- Muxra Siva, 
\ soner, but must have referred the case to the Nizamut Adawlut. 

See Regulation XXII of 1817, section 2. 

) The cases seem to establish two points: first, that the Judge 
is a competent witness; secondly, that the giving of evidence 
does not preclude him from dealing judicially with the evidence 
of which his own forms a part. 

I think it pretty clear that a prisoner has a right "A ask to 
the evidence of a Sessions Judge who is trying him taken 
a point, which he thinks makes in his favor. 

Prior to the enactment of the Code of Criminal Procedure, 

’ “when a Sessions Judge was trying a case with the assistance of 
a Mahomedan law officer, it would seem from the case cited, 
and from the analogy of the English cases referred to, that the 
Judge might have given evidence in a case tried before him- 
self. By the substitution of a system of trials with Assessors, 
a different species of check was introduced. The Assessors 
give their opinions which the Judge is bound to record. The 
Judge must transmit an abstract of the trial to the High Court, 
and on perusal of such abstract, the Court may call for and 
examine the record. Or again on appeal, the decision of the 
Judge on the evidence may be considered or reversed by the 
High Court. 

It may be said in the Sra case that the complaint in n the 
Magistrate’s Court was preferred by the Sessions Judge. Itshould 
be observed, however, the complaint is one which could hardly 
be made, except with the sanction of the Judge, under section 169, 
Code of Criminal Procedure. The offence charged,is triable only 
before the Court of Session, and, therefore, as such could only be 
tried beforethe Judge, Mr. Cockburn; the evidence being recorded 
in the Court of Session in English, it is almost certain that cases 
must occur in which the Judge would be a necessary witness, 
without whose evidence the case could not proceed. 

No doubt, it is extremely inconvenient, that a Judge sitting 
without a Jury should try a case in which be himself is the com- 
plainant and principal witness. I should have no doubt that if 
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1870 he has any personal or pecuniary interest in the subject of the 
Quen charge, he is disqualified from trying it. But if that is not 
Muxra Smo. the case, if the Judge in making the complaint has merely acted 

in the discharge of his duty asa public officer, I think we 

must say that he is not incompetent to try the case. $ 
* The only question remaining for us on appeal is, whether the! 

conviction is warranted by the evidence, and we may say that 

we have not the least doubt of the correctness of the conviction. 
We dismiss the appeal 
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- Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson., 
*GROSE AND ANOTHER (Deranpants) v. AMIRTAMAYT DASI (Prarstirr.) 
` Champerty—Jurisdiction—Limitation—Alienation by Hindu Widow. 


` A Hindu widow as the heiress of her husband sued his four surviving brothers, who 
retained the enjoyment of the whole joint estate, for the recovery of her share, While 
the suit was pending, on the 24th April 1859, she entered into an agreement with the 
defendant G. by which, after reciting the nature of her claim, and stating that she 
was too poor to prosecute it, she assigned to him all gho might be entitled to receive 
from the joint-estate in right of her deceased husband, together with all interest and 
accumulations thereon, and all advantage to be derived from the suit about to be 
instituted by the defendant G. ; and she appointed him her attorney to institute 
and carry on any suitin her name for recovering her right and share in the property : 
it being agreed that he should retain ono moiety of what might be recovered abso- 


Intely for his own benefit as remuneration, and out of the other moiety should repay ` 


himself such sums as ho might from time to time have advanced or paid for her 
mainfenance, with interest at 12 per cent per annom, and also all such sums and 
costs as he might from time to time have advanced or beon put to in carrying on the 
suits with 12 per cent per annum, and should pay over the residue to the widow her- 
self, Subsequently that suit was withdrawn. 

In May 1859 the widow by G. filed a fresh bill against her husband’s surviving 
brothers for recovery of her husband’s share in the estate together with accumulations; 
and in Angust 1861 obtained a decree for a large sum of money out of the joint- 
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1869 estate,—“ the whole to be enjoyed by her as a Hinda widow in the manner prescribed 
Grose by Hinda law.” By adeed dated November 14th 1860 G. assigned his interest 
T under the assignment of April 1889 to H. 8 the defendant. es 

Dasr. In a suit brought on the 22nd February 1866 by the reversionary heirs of.the 

husband in the Court of the Principal Sudder Ameen of Hooghly against the 
widow, G., and H. S., the last one of whom alone resided in Calcutta ; which suit y 
was on the 28rd of April 1866 removed into the High Court, on the application of, i 
G. and H. S ; it was prayed that the agreement of April 1859 and all sabè 
assignments that might have been made be set aside as void, and that the money 
should be paid into Court and kept there during the life of the widow defendant 
for the benefit of the reversionary heirs and in order to prevent waste. 

Held, by Puan, J.—The suit being one to prevent contemplated waste was not 
barred by lapse of time. The suit must be treated as if the plaint had been’ 
originally filed in this Oourt, the proceedings in the Hooghly Court being without 
jmisdiction, and the cause of action having arisen wholly within the jurisdiction 


of the High Court, 
The agreement of 4th April 1859 was void as being without definite conan 
and being in the nature of a gambling transaction not valid against heirs ond 
Hindu law ; and it was also void being of a champertous nature and contrary ty . 
public policy. The law which forbids and avoids all acts contrary to publi, 
policy and subversive of the goneral interests of socioty, is in force in this 
country. Independent of the Charter, there is a power inherent in any Court o 
Justice which receives its authority from the State to make the interests of 
private persons subordinate to those of the public, and to take care that where, they. 
are in conflict that the latter should prevail. 

Semble.—There is nothing in equity which prevents a suitor, pending a snit or, 
any other legal proceedings, from assigning the whole or any part of the subject_ 
of litigation. 

Held, in appeal, by Peacoox, O. J., and Maceuxrson, J.—That the suit could 
be maintained for the relief sought, and for the protection of the property. 

That the defendant H. §. by joining in the application to have the suit 
removed to the High Court, admitted the jurisdiction of the Court to try the suit 
in the exercise of Extraordinary Original Civil Jarisdiction, and could not afterwards 
dispute the jurisdiction. The law therefore to be administered by the High Court 
must be the samo law and equity which ought to have been applied if the snit had 
been tried in the Court at Hooghly. 

That the deed of the 4th April 1859, so far as it relates to the moiety of the 
property assigned to the defendant G. absolutely was not binding on the plain- 
tiffs or on the persons who upon the death of the widow may succeed to the 
property of her deceased husband. Though not void on the ground of cham- 
perty it was an unconscionable bargain, and a speculative if nota gambling con- 
tract, and there was no necessity for such an alienution by the widow. But 
so far as regarda the assignment of the moiety as security for the advances 
and expenses which G. or his assigns might reasonably and properly make or 
incar for the maintenance of the widow for carrying on the necessary proceed- 
ings to enforce her rights, with 12 percent, interest on such advances, it is not void, 
but created a charge upon that moiety which was binding upon the reversionary 
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heirs of the husband to the extent of such advances and expenses. There’ was 
legal necessity for such charge and it affected the moiety both of principal and 
accumulations. 

Held, by Macewenrson, J.—That accumulations are not the same as income, and 
cannot be dealt with by a Hindu widow as such; they should be treated in the 
same way as the corpus of the estate. 

The agreement of April 1859 was void by English law as being a mere gambling 
transaction, and contrary to public policy and illegal 

The law which would have been applicable to the caso, if it had been tried at 
Hooghly, is practically the same as the English law, whatever may be the nation- 

ality of the parties. 


` 


Tus was an appeal from a decision of Mr. Justice Phear. 

The suit was originally instituted in the Zilla Court of 
Hooghly, on the 22nd February 1866 by Amirtamayi Dasi and 
her infant son against Bamasundari Dasi, Charles Grose, and 
Hiralal Seal, the two first defendants being resident in Hooghly 
and Hiralal Seal a resident of Calcutta. On the application of 
the last two defendants, the suit was in April 1866 removed into 


` the High Court. 


The other material facts of the case fully appear in the judg- 
ment of the lower Court. 


, 


Mr. Kennedy and Mr. Branson for the plaintiffs. 


The Advocate-General, Mr. Graham, and Mr. Marindin for the 
defendants. . 


Purar, J.—On the 29th February 1836 Ramtanu Chandra 
died, leaving five sons who continued for some time to live in 
joint enjoyment of the paternal estate. On the 25th October 
1847 Madhusudan Chandra, one of these sons, also died leaving 
Bamasundari his widow then 11 years old. There was no other 
widow and Bamasundari was childless, but he left besides an 
only daughter, Amirtamayi, the plaintiff in this suit, his child 
by another wife who had predeceased him. After his death 
the surviving brothers retained the enjoyment and use of 
the whole estate. At length disagreement arose between them 
and Bamasundari; butit is not necessary that I should go into 
details relative to what took place between October 1847 and 
April 1859. During this interval Bamasundari made certain 
claims on the brothers in respect of her husband’s share in the 
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family’ property, and I believe she instituted more than one suit 
against them; certainly one suit, before 1859. On the 4th April 
of that year she entered into an agreement with the defendant 
Charles Grose by which, after reciting the material facts as to the 
condition of the family and of the property, and as to the nature of 
her claim,and stating that she wasunable from poverty to prosecute ” 
that claim, she assigned to him all which she might be entitled 
to recover and receive from the estate of Ramtanu in right of her 
deceased husband, together with all interest and accumulations 
which had acerued or might thereafter accrue thereon, and all 
benefit and advantage to be had or derived from the suit about to be 
instituted, and she appointed Charles Grose her attorney to institute | 
and carry on any suit or suits in her name for the purpose of re- 
covering herrightand share in this property ; and it was thenagree 
that of the property which might be recovered, Grose shouldin thë 
first place retain one moiety for his own absolute use and benefit, 
by way of remuneration and reward for his trouble and labor * 
inthe conduct and management of the contemplated suits and , 
proceedings, and as to the remaining moiety, that he should 
repay himself all such sums as he might from time to time have 
advanced and paid for the maintenance of Bamasundari, with in- 
terest at the rate of 12 per cent per annum, and also all such sums 
and costs as he might from time to time have advanced or been put 
to in carrying on and managing the suits, with 12 per cent. per 
annum interest, and should pay over the residue to Bamasundari 
herself, 

Although this agreement does not make mention of any existing 
suit brought by Bamasundari, Grose in his evidence before me 
stated that such a suit was existing at the time of the agree- 

nent, but was almost immediately afterwards withdrawn. On 

-Oth May 1859 Bamasundari acting throngh Grose filed a 
fresh bill against her husband’s surviving brothers for recovery of 
her husband’s share in the estate together with accumulations, 
On 19th August 1861, @ decree was made by the Supreme 
Court in that suit to the effect that Bamasundari was entitled 
to one-fifth share of the accumulations which had been made 
by the brothers to Ramtanu’s estate between the death of 
Ramtanu and the death of Madhusudan, and also to the gains 
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and profits made by Madhusudan’s brothers by the use- after 1869 





his death of this one-fifth share of the accumulations, the whole sie 
to be enjoyed by her “as a Hindu widow in the manner pre- inermi 
scribed by the Hindu law;” and finally by a decree made on : 
8th August 1864, affirmed on 8th January 1866, the share of the 
accumulations belonging to Madhusudan at the date of his death 
was determined to be rupees 84,685, and in lieu of the subsequent 
gains and profits thereon 10 per cent per annum on this sum was 
awarded to Bamasundari. In pursuance of this decree the defend- 
ants have paid into Court a sum which I am told amounts 
to rupees 240,000. 
_ The plaintiffs in the present suit are Amirtamayi and her infant 
n They on behalf of the reversionary heirs sue to have this 
oe of 4th April 1859 between Bamasundari and Grose 
#tozether with any sub-assignments that may have been made 
on the footing of it) set aside as being a void contract, and they 
farther in substance ask for an order that the money should be 
paid into Court and there kept during the life of Bamasundari 
for the benefit of the reversionary heirs. It is obvious, passing 
by for the moment the misjoinder of Amritamayi’s son with 
herself as plaintiff, that she has no personal rights to vindicate ; 
she can only properly stand before the Court on two grounds. 
These are, firstly, she may be entitled as the present representa- 
tive of the ultimate heirs to come into Court for the purpose of 
preventing the risk of losing evidence by lapse of time, and may 
ask that the validity of the deed considered as an alienation 
against the interest of the ultimate heirs may be tried now 
instead of waiting until the death of the widow for this pur. 
pose, or secondly, she may come into Court also in the interest 
of the ultimate heirs to protect the property from actual waste, 
and to keep it intact during the widow’s enjoyment of it. The 
plaint in this case is unfortunately not framed with any clear 
conception of the plaintiff's rights of suit, neither is the history 
connected with it, and the words made use of in the body of it 
altogether creditable to the persons who were concerned in filing 
it. I think however that I ought to treat it as raising both the 
objections which I have mentioned on behalf of the ultimate 
‘heirs. Upon the foundation of this plaint and the subsequent 
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+ written statement of the plaintiffs, which I am bound to say does 


not offend in the same manner as the original plaint, very many 
issues have been raised, as many as seventeen in all. " Some of 
these have been abandoned and others are I think unnecessary 
on thé facts which have come out, and it seems to me that 
substantially there are but four principal questions or issues to bo,” 
determined in this suit. $ 

1st.—Is the suit barred by lapse of time? 

2Qnd.—Was the alienation to Grose void by Hindu law as 
against the reversionary heirs? 

3rd.—Was it absolutely void as being contrary’ to abla 
policy within operation of any law affecting champerty and 
maintenance ? 

4th.—Ought the money to be brought into Court and heg 
retained for the purpose of preventing waste ? 

I may however say, that as the money has in fact been T 
into Court, this last issue is now confined to the question wheth: 
the money should be retained in Court for the purpose 
preventing waste. 

Now taking the first issue I think if I were compelled to tres 
the plaint simply as asking for a declaration that the dee. 
of 1859 was void, the suit would be barred by lapseof time. ButI 
have already said that the plaintiff as representing the reversion- 
ary heirs has another alternative, which is that she can come into 
Court to prevent waste whenever waste is threatened, and in 
this case the plaintiff distinctly asks for relief against waste. 
Hitherto without doubt there has been no waste ; the property 
is safe enough where it is; but if the contract between Bama- 
sundari and Grose is void on either of the grounds which I have 
apecified, then payment of the money out of Court in pursuance 
of the terms of that contract would, I think, be unmistakeable 
waste. It seems to me that the fact of the contract of alienation 
being a material element to be considered in the question whe- 
ther or not such a payment would be waste, does not have the 
effect of carrying back the date of the contemplated waste to 
the date of the contract, and therefore the plaintiff is in time to 
question by this suit anything which may result from handing 
over this property to the alienees under the contract of 1859. 


~ 
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Coming next to my second question I think I ought to hold that 
the alienation is void by Hindu law as against the heirs. All 
contracta of alienation of property, as I understand the Hindu 
law, which are made by a Hindu widow during her limited 
enjoyment of the inheritance, are liable to be avoided by the heirs 
on her death, unless the alienee can defend the alienation by 
showing, either that there was in fact lawful occasion for the 
alienation, and that the bargain was fair and reasonable; or if 


this was not actually the case, that he at least acted fairly and’ 


honestly and was led by bond fide enquiry to believe that 
there was such occasion. Now Grose’s evidence in this case 
Y 7 aves no room to doubt that there was no enquiry whatever 
jn his part. He cannot for a moment be allowed the benefit of 
the last alternative. Then was the alienation in fact justified ; 
that is, was there lawful occasion for it, and was the consider- 
ation under the circumstances commensurate with the property 
decreed. Now on this point again I take it that no one can have 
the least doubt that the transaction was one purely of a gam- 
bling character. I think it is true there was lawful occasion 
for Bamasundari to aliene a portion of the property, or for her 
to create an incumbrance upon it, and no doubt under the cir- 
cumstances of the case in any negociation for this purpose she 
must have expected that the consideration she should obtain 
would be relatively small as compared with the burthen placed 
on the property. But here Bamasundari got no consideration 
that could be-termed definite in any sense. Grose gave time 
and labor; the latter not skilled or professional labor, for the 
chance of half of what should be recovered ; he did not give any 
sum of money out and out. If anything substantial should ever be 
recovered he would get his money back again in addition to the 
half share of the property. He did not even attempt to esti- 
mate what would be the cost to him of carrying on the suit. 
There was no sort of calculation made of what the consideration 
(if any) given by him amounted to; and so far as I can see 
there was no obligation incurred on his part to expend any 
more money, time, or trouble than might just please himself. 
There is nothing in the contract (unless it is to be supplied by 
implication on some principle of equity) which should prevent him 
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from giving up the matter at any stage he chose. -In short, this 
was nothing more or less than a pure gambling transaction, not 
to be defended in my judgment as against heirs under Hindu law. 
As regards the 3rd issue, it is little difficult to say how far 
the English law against champerty and maintenance at present 
reaches. Sir R. Barlow was not altogether so unhappy in the 
use of the words “ dead letter” as Mr. Kennedy in his OENE 
seemed to imply. In Story’s Equity Jurisprudence, section 1057, 


4 


‘the writer suggests that the Common Law notion of maintenance 


as applicable to the assignment of rights of action has become prac- 
tically obsolete ; and even in Chitty’s Statutes (1), the observation 
occurs that the doctrines of maintenance, champerty, and buying , 
of titles are become in a great measure obsolete as matter of 
criminal law, and very seldom come into notice as affecting the^ 
validity of contracts, Still, there undoubtedly does exist in, 
England even now a law forbidding champerty and mainten- 
ance. ‘The change which has taken place is not properly speak- 
ing in the law itself, but in the circumstances of society which 
have so altered as to elevate a large class of transactions out of the 
mischief named champerty and maintenance, and thus to leave 
the subject shorn of its original dimensions. If we go back to 
the accepted definitions, we find that maintenance in general 
signifies an unlawful taking in hand or upholding of quarrels 
or sides to the disturbance of common right; and champerty is 
but a particular form of maintenance, namely the unlawful main- 
tenance of a suit in consideration of some bargain to have part’ 
of the thing in dispute or some profit out of it. The essential” 
element of the mischief is I apprehend the disturbance or hind- 
rance of common right; and the forms in which this appeared 
most prominent to the eyes of the statesmen and jurists of Eng- 
land in early days were those of judicial corruption, and the prac- 
tice of buying upon speculation controverted rights and titles 
which the owners themselves did not think it worth while to 
prosecute. , Where persons, who by their position have the pow- 
er to influence the fate of a cause in its progress through the 
Court are in the habit of bargaining with the suitors for their 
rights, there all impartial administration of civil justice is at an 
(1) Title “ Champerty” note 
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end; and it was to meet an evil of this sort that the Legislature _ 1869 

of Edward lst (1) specifically prohibited any officer connected with O Grose 
Courts of law from purchasing titles of land depending in suit. Axrer urar 
Again with any complicated system of proprietary rights there 
must exist cases in considerable numbers in which, although the 

trict legal rights of parties relative to same subject of property 

e not ascertained, indeed are in somo sort disputed, yet the 
~yarties themselves prefer peace and quietness witb their neigh- 

ars to the vexation and harassment of a law suit in assertion `~ 
« la doubtful claim. It is manifestly, much to the public inter- 
eat that this disposition to forbearance should prevail and there- 

ore should be protected from artificial disturbance. According- 
it is the policy of the English law to repress all fostering of 
igation by third persons whose motive is not the desire of 
dicating right, but the hope of speculative gain. In this spirit 
the Statute of Henry VILI (2) forbade the assignment of any 
rights or titles, of which the assignor was not in the enjoyment at 
the time of the transfer. The circumstances of society in Eng- 
land have no doubt long ceased to be such as to call for the 
indiscriminating enforcement of, sweeping enactments like these, 
and they have become practically obsolete. The purchase 
of a title pending in suit (even by a Queen’s Counsel) is not 
now necessarily invalid, and the assignment of a chose in action 
is not of itself contrary to modern law. .. 

Neverthless, as I have already said, the principle of public 
poliey which once found, action in these Statutes is still operative ; 
and the Courts both of Law and Equity give effect to it as parte 
of the Common Law of England. It is important however for 

` the right understanding of its application, that it should not be 
confounded with any of the rules of equity under which a 
transaction between parties is judged of solely with regard to 
the conduct of the parties towards each other. 

The late Lord Justice Turner in the case of Knight v. Bowyer (1) 
where “ objection was made onthe part of the appellants to the 
title of some of the plaintiffs, upon the ground that their interests 
were acquired by means of a purchase which was illegal and 

(1) 8 Edw. I, 0.25; 13 Edw. L,C. (2) 82 H. VIL, C. 9. 

49; 98 Edw. I, C.11. (3) 27 L, J. Ch., 520. 
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1869 invalid as being affected by the laws relating to champerty 
Grose and maintenance,” said that “in order to maintain the objection 
Aurerastarr “as an answer to the suit the appellants must show that the 
“ purchase was illegal and void upon principles of public policy, 
* upon grounds‘far higher than the mere interest of the parties.” 
So far then as the present issue is concerned I have to look 
the general nature of the transaction, and to consider it in refe 
ence to the interests of the community at large rather than to 
its merits as between the parties ; and in this aspect it is not now- 
a-days a critical fact that the subject of the contract was matter 
in suit or nbout to be putin suit, for as Lord Justice Turner 
also remarked in the course of the above cited judgment, th 
‘cases abundantly prove that property which is in litigation m: 
be made the subject of sale and purchase. Still I think t 
character of Grose’s dealing with Bamasundari is to a considd 
able extent affected by the element of uncertainty involved ia 
her claim against the Chandras. She was not suing to recovery 
specific property or an ascertained sum of money, but she was, 
seeking an account and a decree for the amount which should 
be found due on that account, and the transaction between her 
and Grose amounted to- this, namely, an assignment to Grose 
absolutely of one moiety of her expectations, and an assignment 
to him of the other moiety as security for the costs and charges 
which he should be at in carrying on the suitin her name, the 
whole contract being made in consideration of his conducting 
the suit as her attorney, and advancing moneys necessary. for its 
‘prosecution. I omit mention of the rupees 16 per month main- 
tenance, because it was an entirely insignificant ingredient in the 
bargain. Now in acting thus, Grose was unmistakeably main- 
taining and upholding Bamasundavi’s suit for the sake of a share, 
and that the lion’s share, in the ultimate fruit. Moreover, it seems 
to me to be the effect of the deed between Bamasundari and 
Grose, that Grose staked the outlay which was to be made by 
him against reimbursement and remuneration out of the pro- 
perty ,to be recovered. Bamasundazi was not made personally 
Kable to repay Grose his costs and expenses, nor did he obtain 
‘any other security for them than that founded on the success 
of the suit. This I need hardly say is undisguised champerty 


~ 


2 
? 


F- 1870, 


r 


“ 


VOL. IV] ORIGINAL JURISDICTION—CIVIL. 


forbidden by the law in England as a transaction detrimental to 
the general interests of society. If therefore I have to apply 
English law to the determination of the issue which is now 
under my consideration, in the same way as it would have been 
applied if the facts had occurred in England, it cannot be doubt- 
ed that I must declare the contract in question to be void, 

But it is said that in hearing this suit the Court is exercising 
its extraordinary jurisdiction; that the law, by which its deci- 
sion must be governed is the law prevailing in the Mofussil, and 
that there is nothing in that law to invalidate a contract of 
this sort. The starting point of this argument, as it seems 
to me, is taken upon mistaken ground. I am .of opinion that 


this case must be treated exactly asif the plaint had been 


originally filed in this Court. It appears to me that all which 
took place in the Hooghly Court was without jurisdiction; the 
cause of action did not arise within the district of Hooghly, one 
only of the defendants dwelt there, and no order was passed to 
allow the suit to be instituted in that Court. This Court has 
jurisdiction to entertain the suit because the cause of action 
wholly arose within the local limits of the town uf Calcutta; 
and I think the commencement of the suit dates from the time 
when the plaint was brought into this Court from the Hooghly 
Court, All irregularity of proceeding which has occurred is 
rendered unimportant and of no effect, because the parties have 
all appeared in this Court prepared to go to trial, and no one 
has been misled or put under disadvantage by the course which 
has been pursued. 2 
Then is the law which renders champerty and maintenance 
legal in England part of the law which-t¢his Court in the 
exercise of its ordinary original jurisdiction is bound to administer. 
Viewed in the light in which I have endeavoured to place it 
I think it is. In other words, I think that the law which for- 
bids and makes void all acts contrary to public policy and 
subversive of the general interest of society, is in force at least 
within the Presidency towns. It was part of the law of England 
in 1726, it is so still, and there is nothing whatever as 
I conceive in the circumstances of this country to make it 


inapplicable here ; consequently, according to authorities which’ 
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I have no occasion now to discuss, the late Supreme Court 
was I imagine bound to treat it as being in force within the 


limits of its jurisdiction, excepting so far as its operation might ~ 


be affected by the necessity of applying Hindu or Mahommedan 
law in cases where a Hindu or Mahommedan respectively were | 
concerned ; that is to say it was always in force, because I ap- 
prehend this exception can only have regard to the conflict of 
private rights. Finally, the law of the Supreme Court is the 
law of the High Court in its Ordinary Original Civil Jurisdic- 
tion. Next comes the question; is the contract between Bama- 
sundari and Grose such as to be opposed to the interests of 
society as it exists in this country? To this I think there, 
can be but one answer. The facts of the suit in which it was 
made afford ample illustration of the mischief which follows from 
transactions of this sort. Grose wagered beyond his means? 
and has become insolyent; as Bamasundari assigned to him’ 
so he in turn has assigned to others. Bamasundari moreover. 
under a pressure which it is not necessary now to enquire into, ` 
has, as I am told, assigned away nearly all the small residue of 
interest in the suit which remained to her; and thus it happens, 
that although the long and tedious litigation in this country has 
resulted in a decree vindicating her rights, and under that 
decree the large sum of Rs. 2,40,000 has been paid into Court 
nominally to her credit, yet if these assignments are good in 
law, she will be left without benefit from either assignment or 
suit, and persons who are strangers to the record will for insignifi- 
cant, Consideration appropriate the whole fruit of the Court’s 
judgment: and even Grose himself bids fair to be a ruined man. 
This case unfortunately is of no exceptional character. It is 
but a type of what goes on daily. In every Court of Civil 
Justice throughout Bengal speculative traffic in law proceedings 
has assumed the dimensions and respectability of a regular 
trade. A large class in the community fattens and grows rich 
on the spoils of needy suitors. Litigation is promoted and main- 
tained without reference to the wishes or interests of the nominal 
parties. As often as not in cases where proprietary interests 
are in contest, the names on the records represent puppets which 
move at the bidding of persons who are in no way before the 
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Court. The proceedings are carried on not to adjust the rights 1869 
of suitors seeking equity and justice, but in order that con- Gnosg 
tingencies may be determined according to which the successful Aarte rAwaYI 
player in a great game of speculation will draw the stakes. I i 
fecl it impossible to exaggerate the magnitude of the evil. The 
benami system confined to the tenure of property is bad enough,, 
Put when it invades our Courts of Justice and takes away all 
sincerity and truth from the solemn administration of the law, 

it becomes destructive of the highest interests of society. I 

will add that the habitual treatment of legal proceedings as so 

much merchandize to be bought and sold at any stage, is preg- 

nant with risk to the integrity of those upon whom the Civil. 
Courts are greatly dependent for guidance. I am afraid that 

here are Vakeels of these Courts who make use of the oppor- 
vunities afforded to them by their position for buying up and 
jmaintaining pending suits, and I am sure there are attorneys 
whose regard for the interests of their clients is deadened by 
familiarity with dealings of a champertous character. In short, 

it seems to me incontestible that the contract which the plaintiff 
impeaches is vicious to a degree, and offends against the law 

under which private contracts may be void upon public grounds. 

I have assumed that such a law was introduced into Calcutta 

by the Charter of 13th George I. I might perhaps have taken 

higher ground, for I am disposed to think that there is a power 
inherent in every Court of Justice which receives its authority 

from the State to subordinate the interests of private persons to 

those of the public, and to take care where the two ‘are in 
conflict that the latter should prevail. The Privy Council in 
Fischer v. Kamala Naicker (1) clearly attributes a power 

of this kind to the local Courts of this country. Their  “ 
Lordships there say in reference to the Court of Sudder 
Adawlut at Madras, “it may be admitted that the Court 
«would have the right, perhaps even lie under an obliga- 

“tion, to take cognizance motu proprio of any objection mani- 

« festly appearing on the face of the proceeding, which showed 

“that it was against morality or public policy.” If it was not 


(1) 8 Moore’s L A., 187. 
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1869 __ so manifest according to their Lordships, the Court ought not to 
Grose enquire into it, unless the issue has been distinctly raised , 
- Amrani between the parties; and in a following passage of the same 
judgment, the Privy Council, as it seems to me, unmistakeably 
sanctions the proposition that maintenance which has the qualities 
attributed to champerty and maintenance by English law, viz. į 
which is “ something against good policy and justice” is ind 
this country matter of objection to the validity of a transaction 
g such as the Courts ought on the foregoing principle to give 
f _ effect to when it is properly brought to their notice. 
There are several decisions of the late Sudder Court of this 
*_" Presidency which show that the action of that Court was in 
conformity with this principle. In Ramgolam Sing v. Keeru 
Sing (1) the plaintiff's suit had been dismissed. To enable 
to appeal, he agreed with a stranger that the latter was to 
advance funds necessary for carrying on the appeal, in considera- 
tion of which the stranger was to receive one-half of the estate, 
if the decree should be in the appellant’s favor. The Court said it 
could find no precedent to warrant such a proceeding, and observed 
that it savoured strongly of gambling, and moreover was not a 
fair transaction, for if a decree passed in favor of the appellant 
the stranger would obtain a moiety of an estate worth 2 or 3 lacs 
of rupees, by risking about rupees 2,000 which he would have 
to pay for costs if the appeal were dismissed. On this ground 
the appeal was suspended until the agreement was cancelled, 
No doubt this decision does not amount to a judicial declaration 
of the principle which I mentioned. There was in truth no deci- 
sion passed at all, and there were two alternative grounds put 
. ` forward, upon either of which the agreement was considered to 
“>be bad. I think however that the report is important as show- 
ing that the Court at that day was prepared to hold a gambling 
4 contract between private persons void, and this could only be upon 
the ground that it was against public interest. It may also be 
"remarked by the way that the present case falls within the second 
~ of thetwoalternatives. In Brijnarain Sing v. Teknarain Sing (2), 
it appeared that forthe purpose of carrying on a suit to re- 
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cover property, A obtained money from B, on a bond by which he 1869 
bound himself in the event of success to transfer a two-anna share Grose 
of the property to B. He succeeded, and accordingly transfer- ge aaa 
red the two-annashare. Afterwards by fraud he ousted B, and got ' 
back into possession of the two-anna share. B sued to recover this 

from A, but the Sudder Dewanny Adawlut held that the bond 

was a gambling transaction, and could not be recognized as the 
foundation of title as between the parties to it, Here the decision 

is undoubtedly open to question, because on the facts stated it 

would be difficult to say that there had not been a fair purchase , + 

of the two-anna share by B. The transaction does not appear to 
fall within the vice of champerty. Nevertheless the decision 
itself is valuable as showing that the Sudder Court considered that -> 
gambling transactions, that is transactions opposed to the general 
interest of society were such as the Court was bound to hold void 
between the parties themselves. In the Sudder decisions of the 
same year, is reported a case, Mussamut Zahuruntssa Khanum v. 
Raseek Lal Mitter (1); there one Zahurunnissa Khanum having 
instituted asuit in the Provincial Court of Patna to recover the 
moiety of a certain estate, entered into an agreement with one Ram- 
sundar, whereby after reciting that forthe purpose of carrying on 
the suit and paying all expenses of the same, she had appointed 
Ramsundar her agent, and had made over to him the necessary pa- 
pers, she agreed that in the event of obtaining a decree the agent 
should receive fourteen-sixteenths of whatever should be awarded 
to her, as his share for the risk and trouble incurred by him; but 
should the suit be unsuccessful he should stand the loss of the 
expenses incurred by him, It will be observed that this con- 
tract is substantially the counterpart of the contract made by 
Bamasundari with Grose. Ramsundar carried on the suit to a 
successful termination, and his heirs sued Zahurunissa to obtaih 
the fourteen-sixteenths; but the Court said the transaction which * ° 
gave rise to the plaintiff's claim was a species of gambling, and the 

share to be enjoyed by the party who offered to take the risk was 7 

out of all proportion to the entire claim of the plaintiff; and on the 
strength of the second foregoing decision to which I have referred, 
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1869 the Court declared the engagement illegal, and established the 
Grose point for future guidance. If that guide is still to be followed, 
AnerarAatagt the contract of Bamasundari with Grose must undoubtedly 
be held void. But it is said that the precedents just mentioned 

have lost their force, and that the Sudder Court and this Court in | 

its Appellate Jurisdiction have repudiated the authority of that 4 

guide. I have been referred to some cases in support of this ą{ 
proposition, but it appears to me that none of them are more 
than mere dicta of the Judges constituting the Court. In the 
` p case of Kishen Lal Bhumik v. Pearisundari (1) Sir R. Barlow, 
after mentioning by the way that the law of champerty was now a 

« dead letter” in the English Code, declared without giving any ' 
reasons whatever that the case of Ramgolam Sing was an errone- 
3 oùs decision. Mr. Jackson in the same case said that although 
those precedents had been hitherto good and valid, and it was 
right that the lower Court should follow them ; still as the matter 
had then been brought up generally for consideration before the 
whole Court, he had no hesitation in declaring his opinion that an 
arrangement of the nature of champerty is not of itself illegal and 
void. He went on to say “ It has been usual to apply the term to 
“ arrangements between one of the parties to a suit, and a third 
c person to the effect that the third person shall advance to the 
“ party the means of carrying on the suit in consideration of which 
“he is to receive a share of the thing litigated. I know of no law 
“ against such an arrangement, and there is certainly no reason 
“ why it should be declared illegal ; such arrangements must stand 
“or fall by the peculiar nature of their conditions. They are 
“liable to question like any others when a suit is brought to 
“ enforce or avoid them.” It is clear that Mr. Jackson had not 
inquired very closely into the meaning of the word “ champerty” 

' in English law, and there is nothing in the opinion which he has 
in these words expressed necessarily inconsistent with the exis- 
tence of a rule against real champerty in this country. In the 
next sentence he applies this opinion to the facts of the case in 
the following words, “but it is a very difficult thing to say that 
« A having sued B, the suit shall be dismissed because it appears 


(1) 5. D. A., 1852, 394, 
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“that A has arranged with C to ‘let him have a share of the 
“thing claimed, in consideration of C advancing money to carry 


«A and C.” The three other Judges who made up the Court 
‘leared up all doubt as to the character of the engagement 
‘etween A and C, by stating that the plaintiff had sold one-half 
f the property in dispute to a party who, under a document 

_ermed an Oomed Kabala, or contingent bill of sale, had advanced 


? funds for the prosecution of the suit, and then refraining from 
>the expression of any opinion adverse to the validity of the 


‘before-mentioned precedents they said “ It does not appear to us 


“to be a necessary or a legitimate consequence from such a ruling _ 
that a plaintiffs suit against another who, as the plaintiff alleges,. 


_ rrongfully withholds his property, must be dismissed whatever 
é its merits, only because the plaintiff has obtained funds for 
“ carrying it on by means of such an agreement.” I see nothing 
open to question in this opinion, and I think it would certainly 
have been carrying the law against champerty to an unjustifiable 
length to hold merely on such facts as these that the plaintiff could 
not recover in his suit. In the case of Ramnarayan Shah v. 
Maharajessari Dasi (1), a Court of three Judges, while it entirely 
agreed with the unanimous decision arrived at by the whole 
Court in the case just quoted, which it understood to “lay down 
“that there is nothing in our Code making it illegal for a party 
“€ to receive and another to give funds for the purpose of carrying 
“on a suit on a promise of certain consideration in the form of 
'“ a share of the property sued for if decreed to the plaintiff; but 
“that contracts of this nature must be decided on their own 
“« character and circumstances, and that the Courts should not 
* recognize and enforce agreements which appear to be exorbi- 
‘tant and to partake of the nature of gambling transactions,” 
went on to state that the facts in the particular case ‘before it 
did not even constitute champerty in the English sense ; at most 
they exhibited the species of maintenance which consists in the 
maintaining or assisting by a third party of a plaintiff or defendant 
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with money or otherwise in prosecuting or defending his suit. The 
Court finally remanded the case to the Court of first mstance for 
re-investigation as to the fairness and honesty of the agreement 
between the plaintiff and the defendant, and consequently this 
report does not farnish us with any authoritative decision in, 
point.- There is another decision Jadubindhu Odhiharee v 
Lokenath Geree (1) which certainly contains a very stron 
dictum in favor of the present defendants; but,the decisio 
in that case so far ag it determined any issue as to champerty! 
was founded on the assent of the parties, and was not come to 
by the Court in the exercise of judicial discretion. Moreover, 
of the two cases quoted to support it, the one given by the Privy, 
Council I have already referred to as anauthority the oth 
way, and the remaining one is that which I have just discusse 
I now come to a last alternative. If I am wrong 

treating this suit as a suit brought in the ordinary Original 
Civil Jurisdiction of this Court, and if I am bound to deal 
with it as if it had been properly instituted in a Mofuassil 
Court, still it seems to me that the result must be the same. The 
transaction is one which the decision of the Privy Council in 
the Madras case, and the decision which I have last mentioned 
in the late Sudder Court of this presidency, show that it cannot 
be tolerated even by a local Court of Justice in the Mofussil. 
On the whole, from whatever point of view I look at the 
contract between Bamasundari and Grose, it seems to me to be 
void. Then, is the plaintiff entitled to take advantage of this 
fact and to ask the Court to adjudicate with regard to it? I 
have already said she is entitled to step in to prevent waste as 
against Madhusudan’s heirs, and it would be waste if the money 
which constitutes their inheritance were paid out of Court to, 
Bamasundari’s assignees under a contract which is void. ‘This 
waste it is true is not yet committed; the plaintiff comes here to 
prevent it; but it is said there is no overt act towards its com- 
mission, and that this Court will make no order with regard to 
dealings with a property which is in the hand or power of a Hindu 
widow, merely because she is under the disqualifications of a 
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Hindu widow. _ That is probably- true, but I donot think the 
argument is well founded on the facts. There is no evidence of 
intention in this case to commit waste; the several defendants 
in this very suit are stoutly maintaining their rights to this 
noney under the contract which is impeached, and I cannot for 
‚moment doubt that they will act upon the contract as soon 
8 they see the coast clear for the exercise of those rights. 
‘mally, I am of opinion that the plaintiff’s suit is not itself 
fected by the vice of maintenance as has been suggested. The 
evidence of Baboo Ashutash Dhur satisfied me that in one sense 
it is maintained and supported by the Chandras. But I at the 
‘ame time think that they stand in such a situation with regard 
` the plaintiff that they may well enough assist her with funds 
d advice in the prosecution of her right. Although they havé 
_n decreed to pay this large sum of money to Bamasundari 
for her benefit, they are not the less interested in this large fortune 
being kept in the family, and I see no reason for attributing the 
part which they have played in this case, and the conduct of the 
plaintiff in seeking to protect the reversionary heirs’ rights to any 
improper motive. It is not merely the aiding and succouring of 
a suitor which constitutes maintenance, and I quite adopt the 
words of Lord Abinger when he says, “If a man were to see 
“a poor person in the street oppressed and abused, and without 
“the means of obtaining redress for his wrongs, it would require 
“ very strong argument to convince me that that man could be 
e gnid to be stirring up litigation and strife and to be guilty of 
e maintenance.” I think it is perhaps as well I should say in con- 
clusion that although I feel bound to hold on the facts of this 
case that the contract which was made by Bamasundari with 
Grose was of such a character as to be void, yet I do not 
understand that there is anything in equity which prevents a 
suitor pending a suit or any other legal proceedings from assign- 
ing the whole or part of the subject of litigation. There is no- 
thing to prevent him, as far as I know, from stopping short of an 
absolute assignment and confining himself to merely mortgaging 
the property. Such an assignment in the Courts of Equity ıt 
home and so undoubtedly here would give the assignee substan- 
tial rights. But to assert and realize those rights his proper 
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course of action is to come into Court himself to get himself 
made a party to any existing suit, or if need be to take independ- 
ent supplementary proceedings himself for the purpose of main- 
taining his rights. It is only when the assignment itself contains 
such ingredients as make it a transaction in opposition to o 
detrimental to the general interests of society that the Court i 
bound to declare it void in favor of persons properly entitle 
to ask for such an adjudication. I think the Court must in thi 
case declare as between the reversionary heirs of Madhusud 
and the defendants in this suit that the contract of April 1859 is 
void, and that the money in Court to the credit of the suit 
of Bamasundari against the Chandras should be retaine 
until further order of Court. It will be understood that t. 
declaration just made only operates so far as the inheritance 
concerned, which the present plaintiff is entitled to prot 
Whether or not this inheritance embraces the whole fun 
Court, it is not now necessary to determine. That issue will , 
raised when an application is made for the payment of any 4 
the moneys out of Court. : 
From this decision the defendants Grose and Hiralal Seal 
appealed inter alia on the following grounds: (1)—that as 
regards the appellant Hiralal Seal the Judge had no jurisdic- 
tion to hear and determine the suit; (2)—that as regards both 
the defendants the euit was barred by limitation; (3)—that the 
assignment dated the 4th day of April 1859, ought not either 
in law or in fact to have been held absolutely void as being 
contrary to public policy within the operation of any law regard- 
ing champerty and maintenance, and that it was not competent 
for the plaintiff to raise any such objection; (4)—that the 
learned Judge was in error in holding that the English law rela- 
ting to champerty and maintenance had application to this 
suit; (5}—that the decree and order for injunction ought not under 
any circumstances to have been made save upon the terms of 
allowing a fair and equitable remuneration for the labour and 
trouble of the appellants, and reimbursing them all sums paid 
away for maintenance and costs together with interest thereon 
after giving credit for all sums received by them or either of 
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them in respect of such charges ; (6)—that even assuming the _ 1889 
assignment to the appellant Charles Grose to be invalid as against Gnose 
the reversionary heirs, as regarda the corpus of the estate re- Auipramart 
ceivable. by the widow of Madhusudan Chandra on the.death ` 
of her husband, it ought to have been held valid as to ‘all the 
accumulations by way of interest or profits since the death of the 
said Madhusudan Chandra, and an account directed to be taken - B 
of all such accumulations, so as to distinguish them from the l 
estate which descended to and became vested in the defendant 
Bamasundari Dasi on her husband’s death for the estate of a 
Hindu widow; (7)—that under any circumstances the deed 
ought to have been held valid and binding during the life- 
time of Bamasundari Dasi; (8)—that as regards the appell- 
t Hiralal Seal, he ought upon the evidence to have been 
eld unaffected by notice of any such circumstances as would 
justify the issue of a writ of injunction against him; (9)— 
and that the suit ought to have been dismissed upon the 
ground that it was in reality the suit of the defendant Biswanath 
Chandra, who was at the trial admitted by the plaintifi’s counsel 
to have bought up all the defendant Bamasundari Dasi’s rights, 
and was found to be maintaining and prosecuting this suit appa- 
rently for his own benefit. 


The Advocate General (Mr. Graham with him) for the appel- 
lants.—The same law should apply in this case as if it had not 
been removed from the mofussil; see the Charter of 1865, sec- 
tion 20; In re Foy (1). No acts of the defendant can give jurisdic- 
tion to the Court. The late Supreme Court held that though cham- 
perty is illegal, Andrews v. Maharaja Sreesh Chandra Rae (2), 
an arrangement of that nature is not necessarily illegal or void. 
Kishen Lal Bhumth v. Peart Sundari (3). As tothe English view 
of champerty, see Sprye v. Porter (4). This agreement is not void | 
by reason of any law in force here; Panchcowri Mahytoon v. 
Kali Charan(5). It is not necessarily champerty at all; Jug 


(1) 1 T, & B., 219. (4) 7 EL & B., 58. 
(2) 5. D. A., 1849, 340. (5) 9 W. B, 490. 
(8) S. D. A., 1852, 394. 
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Mohan Lal v. Mussamut Budidun Koer (1); Phul Chand Lal v. 
Rughubuns Sahaye (2). re 


Mr. Marindin on the same side.— The fraud alleged in this case 
has not been fully set out in the plaint, as it should have been 
in a case like this. The charge of fraud should be specific and 
not general: New Burnswick and Canada Railway Company v. 
Connybeare (3), per Westbury, L. C.; Wilde v. Gibson (4). 
An assignment between Hindus of property, the subject- i 
matter of litigation, on conditions which constitute champerty, is 
not on that ground invalid, Jadubindu Odikaree v. Lokenath 
Geree (5); Fischer v. Kamala Naiker (6); the litiga- 
tion here was not unnecessary. The Court below finds that. 
the plaintiff exercised powers she could not legally exercise 
and this litigation was to protect the estate. For the practic 
of Equity Courts in cases of contracts which appear usuriou 
see 1 Story’s Equity Jurisprudence, section 696: an usurioù 
contract is not necessarily void; before it is set aside what is fairly 
due on it must be paid: Mason v. Gardiner (7); ex parte 
Ship (8); Scott v. Nesbit (9); Fitzroy v. Gwillim (10); Proof v. 
Himes (11). In Berny v. Pitt (12), a bargain was set aside as 
being unconscionable, and the same view was taken with regard 
to agreements made contrary to the Annuities Act (13) in Byne 
v. Vivian (14); Bromley v. Holland (15); Hollbrook v. 
Sharpey (16); Strachan v. Brander (17). 


Mr. Kennedy (Mr. Branson with him) for the respondent— 
Where fraud is alleged and not proved, the Judge must determine 
whether the facts entitle the plaintiff to relief on a different ground: 
Hickson v. Lombard (18); Bama Sundari Dasi v. Bama Sundari 
Dasi (19). English law and not the law of the mofussil, governs 


(1) 9 W. R., 243. (11) Eq. Cases temp. Talbot, 111. 
(2) 9 W. R., 108. x (12) 2 Vernon, 14 

(3) 9 H. L. C., 724. (13) Geo, TI. c., 26. 

(4) 1H. L. C., 621. (14) 5 Ves., 604. 

(5) Mar., 303. (15) 7 Ves., 3. 

(8) 8 M. É A., 170, (16) 19 Ves, 181. 

(7) 4 Bro. Ch. C., 435. (17) 1 Eden, 303. 

(8) 2 Ves. Sen., 489. (18) 1 L. R., App., 324. 

(9) 2 Cox, 183. (19) 10 W. R., 133. 


(10) 1 T. B., 153. 
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his cage; as to what the Privy Council considers champerty, see 1869 
Tischer v. Kamala Naiker (1). A buit will lie upon an agreement Grose 
igfor payment of a sum of money in consideration of assistance in sd Sarat 
prosecuting or defending a right: Ramnarainx Shah v. Mahara- 
r  jessart Dasi{2); Kishen Lal Bhumich v. Peart Sundari (3); Ram 
é Golam Sing v. Keerut Sing (4); Syed Keramut Aliv. Sambhu- 
í o Mitra (5); Musst Zahurunnissa Khanum v. Rusick Lal 
A L’ Mitra (6); Baboo Brijnarain Sing v. Rajah Tehnarain Sing (1); 
\ Grell v. Levy (8). As to what is considered maintenance and 
what is not, see Viner’s Abridgment, Title “ Maintenance,” 
j) page 169. There is in this agreement that which it was the object 
„\ of the law to obviate, Sprye v. Reynell (9); Earle v. Hopwood(10). 
j (Grose was not a European British subject, and the agreement 
pi 
{ 


x 


AN 
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circumstances: Dadu Honaji v. Babaji Jagushet (11); William. 
Webbe v. William Lester (12); Varden Seth Sam v. Luchpathey 
Royji Lallah (13). [Peacock, C.J., That principle must be sub-' 
ject to some modification, for the law would be that of the defendant 
when a suit is brought to enforce a contract.] See the Secy of 
State v. Administrator General (14). Even supposing the lawin 
the mofussil admitted champerty, this contractis governed by Eng-! 
lish law in its entirety: Strange v. Brennan (15). A suit prema- 
turely brought will be dismissed. In suits under Act VIII. of 
1859, section 15, there must be a present right of action ; no de-' 
claratory suit can be brought for a future right of action. Against: 
a Hindu widow no injunction will be granted; Hurridoss Dutt' 
v. S. M. Uppurnah Dasi (16). She'had no power to alienate! 
in the way she has done [ Peacock, C. J. referred to S. Jf. Jadu-, 
money Dabi v. Sarodaprosono Mookerjee (17). A Hindu widow 


y 

was executed outside the lmits of Calcutta. The law applica- 
/ ble is the English law with modifications according to the. 
\ 


(1) 8 M. I. A., 187. . (10) 9 C. B., N. 8., 566. l 
(3) S. D. A., 1859, 1310. (11) 2 Bom. H. C, 38. | 
(8) S. D. A., 1852, 394. (12) 2 Bom, H. C., 55. | 
(4) 4 Sel. Rop., 12. (18) 9 M. L A., 303. , 
(5) 3. D. A., 1847, 423. (14) 1 B. L. Rọ, O. C., 87. 

(6) 6 Sel. Bep , 298. (15) 2 Cooper, 1. 

(7) 6 Sel. Rep., 131. (16) 6M. I. A, 445. 


(8) 16 O. B., N. S., 73. [8 Hare, 222. (17) 1 Boul., 120, 
(9) 1 De, Gex, M. & G., 660; 8. C. ' 
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may sever apart from-her husband’s estate and leaveit by wills] ‘ 


Vyavastha Darpana, 64 ; 2 Macnaghten’s Hindu law, 258, case 49. F 


This case can: be looked at as_ if it came before the Ordinary / 
Original Civil, and not the Extraordinary Jurisdiction of 


Court under section 13 of the Charter of 1865; see section 4 of,” 


Act XXIII of 1861. The objection to the jurisdiction ought to 
have been taken by the Court by returning the plaint to the 
plaintiff under Act XXIII. of 1861, section 3. f 


The Advocate- General in reply.—The question of jurisdiction 
was raised only in the case of Hiralal Seal. Grose was subject 


(i 


1 
4 


to the jurisdiction of Hooghly, and leave should have been a 


obtained under section 4 to try the suit there. An act of a party’ 
is not equivalent to a proceeding of a Court by which he has 
been brought before it. The assignment of a yested interest, 


- the consideration of the assignment being to act so as to reduce 


the estate into possession would be void for champerty, but here 
there is merely a legal or equitable interest, to get possession of 
which a suit is needed:- Prosser v. Edmonds (1). It was not 
against law or public policy for her to assign her interest in it to 
another, nor was there anything to prevent Grose and her from 
being co-plaintifis if they had thought fit, Hawkin’s Pleas of the 
Crown, 454, S. M. Soorjeemonee Dasi v. Dinobundu Mullick (2), 
Rashbehari Lall v. Burmessur Nauth (3), Musst. Pranputty 
Koer v. Lalla Futteh Bahadur Sing (4), Doed Galuckmony 


` Dabi v. Digambur Dey (5), were also cited. 


On the 25th August 1869, the following judgments were 
delivered by 

Peacock, C.J.—Upon the best consideration that I have 
been able to give to this case, it appears to me that the deed of 
the 4th April 1859, executed by the defendant Bamasundari 


. Dasi, as far as it relates to the 8-anna share of the property 


assigned to the defendant Charles Grose and his assignee for 


his and their own absolute use and benefit, as a remuneration for 
managing the suit or suits therein referred to, is not binding 
(1) 1 Y. & ©, 481. . (4) 2 Hay, 608. 


(2) 9 Moore’s I. A., 128. (5) 2 Bonl., 193, 
(3) 10 W. R., 80. 


f 
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(e properly advanced for carrying on the suits. It may 
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upon the plaintiff or her son or upon the persons who, upon the 
death of Bamasundari,. may succeed to the property of her de- 
ceased husband Madhusudan Chandra: and I am of opinion 
at the plaintiff, as the daughter and presumptive reversionary 
eir of Madhusudan, is entitled to maintain this suit for relief 
d for the protection of the property. As to the other 8-anna 
are of the property conveyed by the deed, I think it was well 
and sufficiently charged as a security for all monies necessarily 


be a question hereafter between Bamasundari and the re- 
Wersionary heirs, as to what portion of the money advanced 
is chargeable upon the 8-anna share of the principal charged 
for those advances, and what portion upon the accumulations or 
interest of such’ 8-anna share, but with this we have nothing 
to do at present. The principal question that we have to de- 
termine in this suit is whether the deed is wholly valid or abso- 
lutely void as regards the reversionary heirs, or binding upon 
them to any and what extent. 

Two preliminary objections have been made; first, that this 
Court had no jurisdiction to decide the case against the defend- 
ant Hiralal Seal; secondly, that the suit is barred by limit- 
ation. 

The suit was originally commenced in the Court of the Prin- 
cipal Sudder Ameen of Hooghly, on the 22nd of February 1866, 
against Bamasundari Dasi, Charles Grose, and Hiralal Seal, 
as the three principal defendants, the first two defendants being 
residents of Zilla Hooghly, and Baboo Hiralal Seal being a 
resident of Calcutta. I quite agree with the learned Judge who 
tried the case in his remarks as to the plaint. The suit may 
however be treated substantially as a suit to set aside, as re- 
gards the plaintiff and her son, two kabalas, viz., the one above 
mentioned dated the 4th of April 1859 executed by the said 
Bamasundari Dasi to the said Charles Grose, to which I shall 
have presently more particularly to refer; and the other, dated 
the 14th of November 1860, being an assignment by the de- 
fendant Charles Grose to the defendant Hiralal Seal, of the 
interests which the former took under the aforesaid deed of the 
4th of April 1859; also to deprive the said Bamasundari Dasi 

4—E 
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of the property which, as widow and heiress of her late husband 
Madhusudan Chandra, she had recovered under a decree of 


Avretaatars the High Court dated the 8th August 1864, affirmed on appeal 
AS 


on the 8th of January 1866, and to secure it for the benefit o 
the reversionary heirs of the said Madhusudan Chandra. Th 
plaintiff being a female would not, if she should survive Bam 
sundari, take an absolute estate as reversionary heir. She hac 
therefore in my opinion a right to sue on behalf of her son as | 
well as on her own behalf. The son is an infant, and is not, as i 
I understand the case, a party to the suit. J 
On the 23rd of April -1866 the suit was removed into the” 
High Court, upon the application of the defendants Charles 
Grose and Hiralal Seal, to be tried by the said Court in the 
exercise of its Extraordinary Original Civil Jurisdiction, under 
the provisions of section 13 of the Letters Patent. Upon the 
argument of this appeal, it was contended on behalf of the defend- 


‘ant Hiralal Seal that, as he resided in Calcutta and the money 


to which Bamasundari Dasi was entitled under the decree of 
the High Court was in Caleutta, the Court at Hooghly had no 


~jurisdiction over him either in consequence of his place of resi- 


dence, or in consequence of the place in which the cause of 
action accrued. 

It appears to me however that the defendant Hiralal Seal, 
by joining in the application to have the suit removed into the 
High Court, admitted the jurisdiction of the Court to try the 
case in the exercise of its Extraordinary Original Civil Jurisdic- 
tion, and that he cannot now dispute the jurisdiction. If the suit 
had not been removed, an order might have been made for the 
trial of the suit in the Hooghly or some other Court under 
section 4, Act XXIII. of 1861. This Court must therefore try 
the case, and apply the same law and equity which ought to 
have been applied if the suit had been tried in the Court at 
Hooghly. l 

As to the question of limitation, it appears to me that the 
suit was not barred on 22nd February 1866 when the plaint 
was filed in the Court at Hooghly. Indeed, the first objection 
with regard tothe want of jurisdiction, viz., that the money 
was in the High Court in Calcutta, shews that according to 
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the defendants own contention the cause of action at earliest 1869 
. Grosz 


occurred in 1864, the date of the first decree. 
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v. 
As to the merits of the case, it appears that ’in 1859 Bama- AummrasArt 


sundari Dasi, being in want of funds for the purpose of carrying 
on proceedings to recover certain monies which were due to 
her as the widow and heiress of her deceased husband, applied 
the defendant Charles Grose, and executed the deed of the 
th of April 1859. By that deed the defendant Charles Grose 
eed, with due diligence and to the best of his ability, to manage 
certain suit then intended to be prosecuted by the said Bamasun- 
dari for the recovery of her rights, and any other suits or proceed- 
\ ings which might be deemed advisable, and to find all such sums 
‘of money as might be necessary to carry on the said suits and 
proceedings, and to allow the said Bamasundari rupees 16 a month 
for maintenance, until the execution of the final decree which 
might be obtained in such proceedings, or until he should 
have recovered by means of the suits sufficient means for her 
maintenance and support; and the said Bamasundari, in con- 
_ sideration thereof, assigned to the said defendant Charles Grose 
all her interest as such widow in the estate and property of her 
deceased husband and the profits and accumulations thereof, 
to hold the same, and all benefit and advantages to be derived 
from the suit then.intended to be brought in respect thereof 
and all other suits or proceedings connected with the said pro- 
perty, upon the terms that the said Charles Grose and his 
assigns should retain an eight-anna share therein for his or 
their own absolute use, for his or their trouble and labour in 
the conduct and management of such suits or proceedings, 
and that he should out of the residue thereof re-imburse himself 
all monies which he should advance and pay for the maintenance 
of the said Bamasundari and all sums and expenses which he 
might advance or incur in conducting and managing the said 
suit or-suits, with interest upon such sums at the rate of 12 per 
cent, per annum. : 

It is contended that this deed is void upon the ground of 
champerty and maintenance, and that it is not binding upon the 
reversionary heirs. It appears from the recitals in the deed 
that the surviving brothers of Madhusudan Chandra, the hus- 
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band of Bamasundari, had upon his death taken possession of 
the whole of his estate, and had ever since held and enjoyed 
the same and received the profits and accumulations thereof, and 
had disputed the right of the said Bamasundari as his widow 
to any portion of the estate of her late husband; and that she 
being a widow and unable personally to appear in public and 
having no knowledge of business, and having been reduced 
extreme poverty and distress in consequence of her being un: 
able to procure any money from the estate of her late husband, 
even for her maintenance, and being unable in consequence of | 
such poverty to institute proceedings to obtain an account of | 
the estate of her late husband, had applied to the said Charles { 
Grose to assist her. i 

It appears to me from the above recital and the evidence in 
the cause that the deed was not altogether void on the ground of 
champerty and maintenance. 

In the case of Fischer v. Kamala Naicker (1) the Lords of the 
Judicial Committee in referring to a question of champerty 
say “the Court” (referring to the Sudder Court) “seem very 
“properly to have ‘considered that the champerty, or more 
“properly the maintenance, as to which they were enquiring 
“was something which must have the qualities attributed to 
“ champerty or maintenance by the English law. It must be 
* something against good policy and justice, something tending 
“to promote unnecessary litigation, something that in a legal 
“ sense is immoral and to the constitution of which a bad motive 


‘in the same sense is necessary.” 


It appears to me that the assignment of the 8-anna share, 
as security for the advances and expenses which Grose or his 
assignees might reasonably and properly make or incur for the 
maintenance of the said Bamasundari Dasi and for carrying on 
the necessary proceedings to enforce her rights, with 12 per cent. 
interest on such advances, was not void, but that it created a 
charge upon that 8-anna share of the property, which was bind- 
ing upon the reversionary heirs of Madhusudan to the extent of 
such advances and expenses. 


(1) 8 Mooro’s L A., 187. 
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As regards that part of the deed, however, by which the 
other 8-anna share of the property to be recovered was assigned 
to Grose and his assigns for his and their own use as remunera- 
tion for their trouble and labour to be bestowed in the conduct 
and management of the suits, I am of opinion that the deed 
was not binding upon the reversionary heirs, if not upon the 
ground of champefty, upon the ground that it was an uncon- 
scionable bargain and a speculative, if not gambling contract 
see the case of Raja Saheb Perhlad Sein v. Baboo Buddu Sing(1): 

fand other cases, decided in the Privy Council on the 12th 
‘March last. 
In the present case, the amount recovered by the decree of 
\ the 8th August 1864, consisted of the sum of rupees 84,685 prin- 
\ cipal, with interest thereon at the rate of 10 per cent per annum 
from the 25th of October 1847, being the date of the death: of 
the said Madhusudan Chandra, to the date of realization. One- 
half of the principal and of the accumulations thereon by 
way of interest from the date of Madhusudan’s death, would be 
upwards of a lac and fifteen thousand rupees, and if the deed 
of April 1859 should be supported as to the 8-anna share 


assigned to Grose for his absolute use, he or his assigns would be | 


entitled to that amount for their trouble and labour indepen- ' 


dently of all advances and expenses in the conduct and manage- 
ment of the suit. 
Independently however of the fact of the illegality of that part 


of the contract, it appears to me that there was no necessity for 


the widow employing Grose or his assigns to manage the suits, and 
for entering into a contract to pay them such an exorbitant sum for 
their labor ; and that consequently that part of the contract is not 
binding upon the reyersionary heirs. For the above reasons, I am 
of opinion that upon the authority of the case before the Privy 
Council to which I have just referred, and the general principles 
of equity, justice, and good conscience (which is the law which 
would have been administered at Hooghly,) it ought to be declared 
that go much of the deed of the 4th April 1859, as assigned 
to the defendant Charles Grose for his own use and benefit 


(1) 2B. L. Ra P. C, 141. 
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an 8-anna share of the property referred to in the deed, is not bind- 
ing upon the plaintiff or her son, or upon the persons who upon 
the death of Bamasundari may be entitled to take by inheritance 
the property of the said Madhusudan Chandra deceased, and that 
no force or effect as against such heirs can or ought to be given 
to that part of the deed. This affects only one-half of the 
property. 

As regards the other half the case is very different. The 
widow under the circumstances had a right to charge the 
property which might be recovered, with the amount of all such i; 
advances and expenses as might be necessarily made or incurred í 
for the purpose of conducting the suits and realizing the estate 
of her husband, and for her own maintenance in the meantime. i 
If there was a necessity to procure advances for the purpose of‘ 
realizing the estate of her husband, I think she was justified in 
charging the corpus of that portion of the estate, as well as the 
accumulations in respect of it, with the amount of such advances 
and expenses and a reasonable amount of interest; and I think 
that 12 per cent was not unreasonable looking at the nature of 
the security. The probability is that no one would have advanced 
money upon the accumulations above what might accrue 
during the widow’s life-time, even if the widow ought to have 
borrowed upon the security of such accumulations alone, and 
could haye obtained sufficient advances upon such security. 
If in a case of necessity the widow could charge the accumulations 
which might accrue afier her death with the monies advanced 
during her life-time to carry on a suit for the recovery of the 
principal and such accumulations, there seems to be no reason 
why she might not also charge the principal. She charged only 
half of the principal and of the accumulations as a security for 
the advances, and I am of opinion that there was a legal necessity 
for such charge and that the deed of April 1859 is binding upon 
the reyersionary heirs, so far as it charges an 8-anna share of the 
property and accumulations with the advances and expenses to 
which I have referred. 

It appears to me that the contract to that extent was not in- 
equitable nor immoral, that it was not against good policy orjus- 
tice, that it did not tend to promote unnecessary litigation, and 


aw Re 
ran., 1 


rts, 
70. 


VOL. IV.] ORIGINAL JURISDICTION—CIVIL. 


that it was not void upon the ground of champerty or mainten- . 


ance within the definition in Fischer v. Kamala Naicker (1) to 
which I have already adverted. Indeed, if the advances had 
not been made, itis probable that the reversionary heirs of 
Madhusudan would have lost all the benefit of the fund now 
in Court. 

We have nothing to do in. this case with the question as to 

ow far the deed of the 4th April 1859 can be supported 
jagainst the defendant Bamasundari. This suit relates only to 


| the rights and interests of the reversionary heirs, and our decree 


. must be confined to questions involved in the suit. 


wet pont pe A ge 


{ The only remaining point to be considered is whether the assign- 
ment by the widow to Charles Grose for his own use of an 8-anng 
share as remuneration for conducting the suit, and the assignment 
to him of the other 8-anna share to enable him to reimburse 
himself the advances and expenses which he’ might make or 
incur, has so far endangered the property as to induce this Court 
to interpose for the purpose of protecting it forthe heirs in 
reversion, 

The widow by the deed of the 4th of April 1859 assigned the 
whole property to the said Charles Grose, one-half for his own 
absolute use, with power to receive the other half, and thereout 
in the first place to pay and reimburse himself for the advances 
and expenses charged upon that half, and she appointed the said 
Charles Grose and his assigns to be her lawful attorney or attor- 
neys for her and in her name to execute releases, acquittances, and 
discharges for all sums of money which might be from time to 
time realized, and she covenanted not to revoke the said power 
or to appoint any other attorney or to charge any attorney who 

might be appointed or employed by the said Charles arose or his 
assigns in and about the premises. 

I therefore think that a sufficient case has been made out to 
induce this Court to protect the property now in Court for the 
benefit of the reversionary heirs, and to prevent the said Charles 
Grose or his assigns from taking out of Court and appropriating 
to his or their use the 8-anna share assigned to him for his abso- 


(1) 8 Moore’s I. A., 170. 
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lute use, and from taking out of Court the whole of the other 
8-anna share for the purpose pf reimbursing himself. In the case 
of Hurry Doss Dutt v. S. M. Upoorna Dasi (1), it was held that 
a Court of Equity will not interfere, unless it is shown that there 
is danger from the mode in which the tenant-for-life in posses- , 
sion is dealing with the property, that the mere fact of the 
tenant for life keeping in hand for about three months part of the l 
corpus for the alleged purpose of an eligible investment does not 
amount to waste, nor is it in derogation of the rights of ra 
entitled in reversion ; and that the title of a Hindu widow to her 


husband’s property, though a restrictive one, is not in the nature |. 


of a trust. 

But that was a very different case, for there the money sought 
to be secured remained in the hands of the widow, to whom as 
heiress the law entrusted the care and custody of it. In this 
case however the widow has assigned the property to a third 
person and made him the custodian of it, and that custodian has 
been obliged for want of funds to assign it to another. 

Ifthe money now in Court be paid to Charles Grose or his assigns 
to be held by him during the widow’s life, the reversionary heirs 
will probably on her death be driven to a suit to recover it, and the 
property may probably pass by assignment, and get into the hands 
of persons who may not be in a position to satisfy any decree 
which may hereafter be obtained against them by the reversionary 
heirs, if they refuse to pay over the money. To compel se- 
curity in this case is very different from compelling a widow to 
find security when she, as heiress, is invested by law with the 
custody of the property which comes to her by descent from her 
husband. 

Suppose a widow, having a right as heiress of her husband to 
a large sum of money or of Government Securities in Court, 
should assign such money or securities to a third person or his 
representatives or assigns in trust to hold and manage the pro- 
perty during her life-time, and to pay to her the interest and 
dividends during her life, and after her death to pay over the 
principal to the reversionary heirs of her husband, and should 


(1) 6 Moore’s L A., 445. | 
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appoint the assignee and his assigns her attorneys irrevocably to 
take the money out of Court. I apprehend the Court upon a 
suit filed by the reversionary heirs, would not allow the money 
to be paid out of Court without security to the trustee appointed 
by the widow, even though it should not be proved that the 
rustes was insolvent. The Court would not, I think, allow 
he trustee to have the oustody of the money which ought to 

main in the custody of the widow. 

In this case the 8-anna share assigned to Charles Grose for his 
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wn use ought not to be paid out of Court to Grose or his assigns - 


ithout security, even if the assignment to that extent is binding 

pon the widow; for the principal which belongs to the heir 

ay be misappropriated, and nothing may be forthcoming upon 
the death of the widow, and at all events the reversionary 
heirs may not be able to obtain possession of it without a suit; 
whereas a widow ia, according to the Hindu law, supposed to be 
subject to the moral control of her relatives. For similar reasons 
I am of opinion that the other 8-anna share ought not without pro- 
per security to be paid out to Charles Grose or his assigns to enable 
him to reimburse himself the advances and expenses properly 
charged upon such share, but that it ought to be declared that 
as regards reversionary heirs that share is well and sufficiently 
charged with the payment of all such costs and expenses as afore- 
said and 12 per cent interest thereon; and that, without further 
order of the Court, no larger portion of that share shall be paid 


out of Court, than the amount which is sufficient to discharge the , 


advances and expenses charged thereon. We cannot in this suit 
order that even that amount shall he paid out, for we cannot in 
this suit decide as to the rights and interest of Bamasundari 
and the other defendants as between themselves. Bamasundari 
has not appealed, and therefore as far as this suit goes she is 
willing that the deed shall be set aside, and the whole money 
remain in Court until further orders, as decreed by the lower 
Court. We cannot in this suit direct an account to be taken of 
the advances and expenses. 

The decree of the lower Court will be modified by declaring 
that the said deed of the 4th April 1859, so far as it relates 
to the 8 anna share of the property therein mentioned, 
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1869 which purports to have been assigned. to the paid Charles 
Grose Grose and his assigns upon the terms that he or they should 
Aanrerasayt and might retain the same for his or ‘their own absolute 
use and benefit, is not binding upon the plaintiff or her son 
or upon the person or persons who, upon the death of the said | 
Bamasundari Dasi, or other determination of her estate, may b 
~ entitled to inherit the property of the late Madhusudan Chan. 
© dra deceased, as his heirs: that no force or effect ought 
be given to that deed as against the plaintiff or her son or oth 
such heirs as aforesaid, so far as it relates to the said 8-ann 
share of the property therein mentioned; that an 8-ann 
share of the monies decreed by the said decree of the 8t 
August 1864, being the said share so purporting to have be 
assigned as aforesaid to the said Charles Grose and his assigu 
for his and their absolute use and benefit be retained in thit 
Court as a security for the right and interests of such heir? 
until the further orders of this Court; and that no larger po; 
tion of the other 8-anna share of the said property now i 
Court than shall be sufficient to satisfy and discharge thi 
advances and expenses charged thereon by the said deed of tht 
4th of April, shall be paid out of Court to the said Bamasundart, 
” Dasi or her attorney or to the said Charles Grose or his assigns. 
The decree is not to affect any order for the payment of main- 
* ‘tenance to the said Bamasundari Dasi, or other order (if 
any) made by this Court before the decree of the lower Court. 
The suit of the plaintiff will be dismissed except as to the relief 
granted by the decree of the lower Court as hereby modified. 

The plaintiff in her written statement claims maintenance, 
but no such claim was made in the plaint. On the contrary, 
the plaintiff claimed to have the whole of the property made 
over to her on the ground that Bamasundari was leading an 
immoral life. The plaintiff is not entitled under this appeal 
to have a decree for maintenance. 

The defendants by their appeal have EE to support 
the deed of 1859 altogether, but they have failed as to the half 
of the estate which was made over to the defendant Charles 
Grose for his own absolute use and benefit. Under these circum- 
stances no costs of this appeal are awarded. I think we ought not 
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/ to interfere with the decree of the lower Court so far as it relates 1869 

to the costs incurred in that Court, for the plaintiff has succeeded Grose 
in the stit as to 8-anna share of the property assigned, and as Aautancare 
to the costs awarded against Bamasundari, she has not appealed. 


Macrpuezrson, J.—I concur in the proposed decree, but upon 
grounds which on some points are slightly different from thosa > 
signed by the learned Chief Justice. 
Bamasundari Dasi, the childlesss widow of Madhusudan Chan- 
, was in 1859 engaged in litigation with reference to her 
usband’s share of the joint family property inherited by him 
\and his brothers from their father Ramtanu. On the 4th of 
\April 1859 .she entered into an agreement with the appellant 
Grose, by which she assigned to him all that she might be en- 
titled to recover and receive from the estate of Ramtanu in right 
of her deceased husband, together with all interest and accu- 
mulations which had accrued or might thereafter accrue thereon, 
and all benefit and advantage to be had or derived from a suit 
about to be instituted; and she appointed Grose her attorney 
to institute and carry on any suit or suits in her name for the 
purpose of recovering her right and share in this property ;. and . 
it was agreed that of the property recovered Grose should in P tegi 
the first place retain one moiety for his own absolute use and ` 
benefit by way of remuneration and reward for his trouble and e 
labor in the conduct and management of the contemplated suits ` 
and proceedings, and as to the remaining moiety that he should 
repay himself all such sums as he might from time to time have 
paid for the maintenance of Bamasundari, and also such sums 
and costs as she might from time to time have advanced or have 
been put to in carrying on and managing the suits, with interest 
at 12 per cent., and that he should pay over the residue to Bama- . 
sundari herself. Almost immediately after this agreement was 
entered into, a suit which was then pending was abandoned, and 
a new suit instituted. In that suit, Bamasundari got a decree 
for her husband’s share of the joint estate with accumulations 
to be enjoyed by her “as a Hindu widow in the manner 
* prescribed by the Hindu law.” Without entering into the 
details of the litigation, I shall only say that it has been very 
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1869 protracted, and thata large sum amounting to nearly three lacs 
Grosz of rupees are now in Court to the credit of the suit, represent- 
Sane amA ing the share to which Bamasundari is entitled. 

On the l4th November 1860, Grose executed a sub-assign- 
ment to Hiralal Seal (who also is an appellant before us) as- 
signing to him all his rights, &c., under the agreement of the 

„4th April 1859, in consideration of Hiralal Seal advancing 
money for carrying on the suits, &c. 

The litigation has in fact been carried on throughout wholl 
by Grose and Hiralal Seal. 

In February 1866, the plaintiff instituted this present suit’ 
in the Court of Zilla Hooghly, but the suit was subsequently 
removed to this Court under the powers vested in the High 
Court, by section 13 of the Charter. 

The suit was instituted by the plaintiff Amirtamayi Dasi in f 
her own right, and as the mother of her infant son Gowri 
Charan Kurmokar; and the plaintif prayed that the rights of 
Amirtamayi and of her son might be secured, that Bamasundari 
might be cut off from her right to the property left by her hus- 
band, and the property be made over to Amirtamayi, or (in the 
alternative) that, for the purpose of securing the plaintiff's future 
rights, the deeds of April 4th, 1859, and November 14th, 1860, 
might be set aside as regards Amirtamayi and her son. 

Nothing can be more loose and inaccurate than the plaint, 
impeaching as it does Bamasundari’s right to hold her husband’s 
estate, on the ground (amongst others) of unchastity,—a ground 
which was at the hearing wholly abandoned. Strictly speaking, 
the plaint was so bad that the plaintiff was entitled to no right 
under it. But whatever the defects which existed in the man- 
ner the suit was originally brought before the Court, it appears 
to me that considering the shape in which the case is now pre- 
sented to us in appeal, we must dispose of it on its merits. Mr, 
Justice Phear by whom it was tried was of opinion, after the 
written statements had been put in and issues fixed, that the 
substantial issues to be determined (putting aside certain ques- 
tions of jurisdiction which I shall notice presently) were, -firstly, 
whether the suit was barred by limitation: secondly, whether the 
alienation to Grose was void by Hindu law as against the re 
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versioners; and thirdly, whether the alienation to Grose was 
absolutely void as savouring of champerty and contrary to 
public policy. On these issues the learned Judge tried the case, 
deciding them all in favor of the plaintiff, and directing that 


the money in Court to the credit of the suit of Bamasundari. 


Dasi should be retained in Court until further order. 
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Against this decision the. defendants Grose and Hiralal - 


eal have appealed. Their grounds of appeal are common to 
oth, except as regards one point which affects Hiralal Seal only. 

? The suit, as I have said, was in the first instance instituted 
in the Zilla Court of Hooghly ; and it is admitted that Hira- 
Jal Seal was not in any way subject to'the jurisdiction of that 
Court. But Hiralal Seal would have been subject to the 
jurisdiction, if leave to sue in the Hooghly Court had been ob- 
tained from the High Court, or if the suit had been instituted 
in this Court as a Court of Ordinary Original Civil Jurisdiction : 
and Mr. Justice Phear being of opinion that all that took 
place in the Hooghly Court was without jurisdiction, held that 
the suit must be treated exactly as if the plaint had been ori- 
ginally filed in this Court, and that all irregularity of proceed- 
ings which had occurred was rendered unimportant, because the 
parties had all appeared in this Court ready to go to trial, and 
no one had in fact beon misled or put to any TS by 
the course which was pursued. 

The Advocate General for Hiralal Seal still urges in ap- 
peal, that he is not subject to the jurisdiction in this suit. No 
doubt, if the suit had remained in the Hooghly Court, Hiralal 
Seal might successfully have pleaded that the Court had no 
jurisdiction over him. But then the Hooghly Court would have 
had jurisdiction over him if leave to sue in Hooghly had been 
obtained under section 4 of Act XXIII. of 1861. It is true 
that in his written statement, dated the 2nd of April 1866, 
Hiralal Seal stated that he is not subject to the jurisdiction ; but 
he took no active steps to establish that defence. On the con- 
trary, he allowed (indeed I believe he caused) the suit to be 
transferred to this Court, which certainly would have had juris- 
diction if the suit had been in the first instance instituted here. 


- would have had jurisdiction if the suit had been in the first in- 
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If Hiralal Seal meant to contest the jurisdiction, he should 
have had the question decided before the suit was removed to 
this Court. The suit having been removed here, and all the . 
parties being thus brought before a Court which unquestionably 







stance instituted in it, it appears to me that the original wan 
of jurisdiction was cured, and no question as to it could ani 
longer be raised. : 
This disposes of the special ground of appeal taken ib 
Hiralal Seal. i 
There has been considerable discussion as to the law which ik 
to be applied to this case, the question being whether the law 
applicable to it is that which would have been applicable had 
the case remained in the Hooghly Court, or that which would 
have been applicable had the suit been instituted in this Court 
as a Court of Ordinary Original Civil Jurisdiction. It is said that 
because the Hooghly Court never had jurisdiction over the defen- 
dant Hiralal Seal, and because the suit ought not to have been 
instituted there at all, and because the suit ought to have been 
instituted here, therefore the same law is to be applied to the 
case which would have been applicable if it had been in the first 
instance instituted here. I cannot accede to this proposition. 
Whether the Hooghly Court had jurisdiction or not, the suit 
was brought into this Court under the power vested in the Court 
by the 13th section of the Charter, and it was tried by the Court 
in the exercise, not of its ordinary, but of its extraordinary, 
Original Civil Jurisdiction. This being so the case falls under 
the 20th section of the Charter, which declares that “ with res~ 
c pect to the law or equity and rule of good conscience to be 
“‘appied to each case coming before the High Court in the 
& exercise of its Extraordinary Original Civil Jurisdiction, 
“such law or equity or rule of good conscience shall be 
the law or equity and rule of good conscience which would 
“have been applied to such case by any local Court having juris- 
diction therein.” I have no doubt that the law which the 
Hooghly Court would have been bound to apply, had the suit not 
been removed, is the law which this Court is bound to apply. 
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We decided to this effect in the case of Doucett v. Wise (1). 1869 
The question however is in my opinion of no importance in the Orosi 
present case, because I think that the law applicable to it is the Awmranays 
same here and in the Court of Hooghly. 
Mr. ‘Justice Phear has held that the agreement between 
amasundari Dasi and Grose is void as against the reversioners, 
he alienation being one which she, as a childless widow in pos- .' ` 
ession of her husband’s estate, was not justified by Hindu law 
n making. The facts are, in my opinion, as found by Mr. 
ustice Phear,—that there was no real inquiry by Grose as to 
there being any necessity for Bamasundari entering into such an 
‘agreement ; no attempt by her, or by any one on her behalf, 
‘to ascertain or calculate what her rights were, or were worth,— _ 
and that it was a mere speculation of Grose’s by which, in the ` 
+ best result, one half of the whole of Madhusudan’s estate must ecm 
l be lost to his heirs, while the other half remained charged with 
all the costs and other sums advanced by Grose. An alienation - 
, such as this of the estate of her deceased husband by a childless l 
` widow is, in my opinion, not valid as against the reversioners, 
except so far as it may be held merely to create a charge on the 
estate by way of security for the costs incurred and monies 
properly advanced with interest, and if the widow is about to 
cause or permit money appertaining to her husband’s estate 
which is in Court to be paid over under such an agreement, 
she is about to commit waste and may bé restrained by the 
reversioners. i 
I would declare the instrument of the 4th of April 1859 to 
be bad as against reversioners, so far as it is an assignment of 
an 8-anna share of the estate to Grose absolutely for his own 
use and benefit, and so far also as it does more as regards ’ 
the remaining 8-anna share than create a charge upon ‘it for 
the payment of all costs properly incurred, and monies properly 
paid by way of maintenance or otherwise, for Bamasundaris 
use by Grose, with interest upon such costs and advances at-12 
per cent. This declaration will in fact be in accordance with 
the views of the plaintiff's advisers: for I understood her counsel 


(1) 21. J., 280, 
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189 Mr, Kennedy to say that he did not object to an 8-anna share 
Groan standing as a security for costs and advances, 
ane eae I do not doubt that Bamasundari might properly have carried 
on her suit by means of advances from Grose, and have given 
him a portion of the estate recovered as security for the repay- 
ment of the monies advanced by him; so, perhaps, she might 
have raised the necessary funds by absolutely assigning to Gros 
a portion of what might be recovered. But she could have don 
this, so as to bind the reversioner, only if the transaction w 
a fair and bond fide and reasonable transaction both on her par 
‘and on Grose’s, entered into after due consideration of Bama-, 
N sundari’s position as representing her husband’s estate. In no/ 
event can it be right or in accordance with Hindu. law, for; 
a widow to assign her whole position as representing her 
` husband, and to assign her whole estate to a stranger and 
appoint him her irrevocable attorney for the purposes of 
realizing and dealing with the estate, subject only to the ” 
repayment by him to her of guch residue of one moiety ashe ’ 
should consider to be payable to her after he shall have deducted ` 
out of that moiety all his own costs and charges. 

I think that the case clearly falls within the ordinary rule 
applicable to alienations made by childless Hindu widows; that 
the assignment to Grose is not good as against the reversioners, 
otherwise than as a mere security for costs paid and advances 
properly made with interest; and therefore that the reversioner 
has a right to sue to restrain waste. 

It is contended for the appellants that if the plaintiff Amirta- 

mayi be the reversioner, her interest in the estate of Madhu-- 
sudan extends no further than the corpus of that estate. There 
is no doubt that the income and profits arising from the husband’s 
estate may be used by the widow at her discretion, and the rever- 
sioner cannot interfere with her in the exercise of that discretion. 
But accumulations are not the same as income, and in no case 
that I am aware of has it been decided that accumulations can be 
dealt with by her as income or otherwise than as the corpus may 
be dealt with. 

I confess that I was under the impression that the late 
Supreme Court, in disposing of a matter, In the goods of 
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Ghose v. Biswanath 


Biswas (1), had held that a widow might assign or otherwise 


dispose of accumulations. 


I have however referred to the only 


published report of the case which I can find, and it appears that 
the Court while saying that the widow might dispose of the 
income at her pleasure, drew a distinction between income and 
ccumulations, and did not decide that she could so dispose of 
ccumulations. Sir Lawrence Peel said, “the Hindu authorities 
‘say that a widow ought to live a chaste and retired life; and 


(1) The case is thus reported in the 
‘ Englishman” of the 2nd July 1853. 


Supreme Court, June 30th, 1858. 


N TUE Goops or TARENDRANARAYAN 
DECEASED; KAILASNATH GHOSE v. 
BISWANATH BISWAS. ` 

Hinds Widow—Accumulations, 


This came before the Court on a plea 
to a libel filed to set aside probate of a 
will, which had been obtained by the 
impugnants go long ago as the year 1837. 

The alleged testator Harcndranarayan 
was s Mindu and died without issue. The 
promovent sued as the administrator of 
Harendranarayan’s widow, who having 
survived her husband, would havo been 
his sole representative had he died in- 
testate. 

The plea of the impuguants was that 
the mght of the promovent to sue did 
not appear on the face of the libel. 

The argument principally rolicd on 
was, that in order to enable him to sue 
as an administrator of a Hindu widow, 
it onght to appear that the deceased 
widow left pioperty of her own, as 
atridhan, or that she had been kept out 
of the enjoyment of her husband’s pro- 
porty dung her life, because savings or 
accumulations made by her from her 
husband’s property would not form assots 
of hors, but would go to husband’s repro- 
sentatives. 


pay on ma 


Mr. Ritchie appeared for promovent. 
Mr. Bell for the impugnants. 


The Chief Justice.—Tho title of the 
promovent in the libel, is that ho has 


6— E 


obtained letters of administration of the 
estate of a deceased Hindu femalo. The 
mere granting of letters of administration 
of iteclf implies the existence of some 
assets: the oath of the administrator ja, 
that there are assets within tho jurisdiction 
of the Court Therefore the ttle of thg 
paty suing here, involves this question of 
the existence of some assets. His‘interest 
might have beén better stated, but what 
ig stated is sofficient. It is not necessary 

t it should appear that there was some 
property of the deceased’s in the nature 
of stridhan, which has descended to the 
promovents. This isnot the caso of a 
porson who could not by any possibility 
have property which could go to her re- 
presentative. 

The Hindu authorities say, that a 
widow ought to live a chaste and retired 
life ; and her duty may be to spend no 
more than is necessary for her support in 
a state of seclusion. But if, instead of 
living strictly as she should, she lives 
freely and expensively, her disposition 
cannot be questioned. As to corpus of 
her husband’s property sho cannot alien- 
ate it; but the income of it during her 
life forms no part of the husband’s 
estato. If she received and spent it all 
no one could call her in question ; so if 
she has no money in hand, she may dis- 
pose of it as she plenses. Money in hand 
and accumulations are not the same 
thing. We do not decide on the question 
as to whether accumulations belong to the 
husband’s repiesentatives, we only decide 
that the promovent has a sufficient inter- 


: est on the face of the procesdings. 


Plea overiuled withont costs. 


41 


1869 
Grose 


v. 
ÅIRTAMAYI 
Dasi. 


42 


1869 
GROSE 


V 
Å3IRTAMAYI 
Dagr. 


arunas EI 


16 Ja 









HIGH COURT OF JUDICATURE, CALCUTTA [B. L.R. 


“her duty may be to spend no moré than is necessary for her 
“ support in a state of seclusion. But if instead of living strictly 
“ as she should, she lives freely and expensively, her disposition 
“cannot be questioned. As to the corpus of her husband’s 
“ property, she cannot alienate it: but the income of it during 
“her life forms no part of the husband’s estate. If she receive 
“and spent it all, no one could call her in question. So, if sh 
“has money in hand she may dispose of it as she pleases. 
“Money in hand‘ and accumulations are not the same thin 
« We do not decide on the question as to whether accumulation 

“ belong to the husband’s representatives, we only decide that the 
“promovent has a sufficient interest, on the face of the proś 

“ ceedings, ” ‘ 

No doubt, there is in facta very substantial difference between ! 
mere income and accumulations. In the present case, almost ' 
simultaneously with the recovery of the corpus of her husband’s 
estate, the widow gets a considerably larger sum, being accumu- ‘ 
lations accrued due since his d@ath. Although the theory of the 
Hindu law is that the income of the husband’s estate shall go to 
the widow for her maintenance, and for the performance of pious 
duties, that theory by no means necessarily embraces the large 
lump sum of accumulations. According to all the older author- 
ities on Hindu law, accumulations should be treated in the same 
way as the corpus; and I think they should be so treated now, 
in the absence of any distinct authority to the contrary. 

I pass on to the question whether the assignment of the 4th 
of April 1859 is bad as being against public policy, because it 
falls within a certain class of transactions which are sometimes 
said to “savour of champerty.” ` 

If the transaction would not be void by English law on gene- 
ral principles as being against public policy, I may safely say 
that, it is not void by the law applicable to the present case. I 
shall therefore first consider it with reference to the English law. 
The English law as to maintenance and champerty has been 
considerably modified ‘in late years; and many transactions for- 
merly looked upon as bad are now deemed legal and proper. 
It is unnecessary for me to refer to any statute or express law 
forbidding maintenance or making it an offence; for no such law 
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has really any bearing on the question before me now. As 
the law now stands, the mere purchase of an interest pendente 
lite (except by an attorney from his client), or the advance of 
money for carrying on a suit if the parties have a common inter- 
est or if there exists between the parties the relationship of 
ather and son or master and servant or the like, or if the trans- 
ction be in itself a fair and reasonable and bond fide transaction, 
distinguished from a mere speculating in litigation, and is not 
egal as savouring of maintenance and champerty,(see White and 
udor’s Leading Cases in Equity, 2nd edition, volume 2, page 632, 
and the cases there quoted.) Nevertheless, the cases shew con- 
clusively that transactions in themselves unconscionable and 
savouring of champerty are frequently declared by the Courts 
at the present day to be void on general principles of equity, 
and as being against public policy. I shall refer at length to 
some of these cases, to prove that this is so, omitting cases in 
which the parties stood in the relation of attorney and client, 
which cases rest on different grounds from those in which the 
parties do not stand in that peculiar relation to each other. 
The case of Stanley v. Jones (1) was decided in 1831. There 


the plaintiff and defendant, who were previously strangers to. 


éach other, entered into an, agreement that the plaintiff should 
communicate such information to the défendant, as should enable 
him to recover a sum of money by action, and should exert his 
influence to procure evidence to substantiate the claim, on condi- 
tion of his receiving a portion of the amount eventually recover- 
ed. The agreement was held to be illegal; and Tindal, C.J., 
in delivering judgment, said that “ the object of the law was not so 
* much to prevent the purchase or assignment of a matter then in 
« litigation, as the purchase or assignment of a matter in litigation 
“for the purpose of maintaining the action”; that, in that re- 
stricted sense, champerty was still illegal as much it as ever had 
been; and that the particular case before him was rather more 
than one of ordinary champerty. 

In 1835, in Prosser v. Edmonds (2) the assignment of a bare 
right to-file a bill in equity for a fraud committed upon the 


` (1) 7 Bing, 369. (a) 1 ¥. & O, 481. 
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assignor, was held void as contrary to public policy and savouring 
of maintenance. Lord Abinger in giving judgment said that 
“ all our cases of maintenance and champerty were founded on the 
“ principle that no encouragement should be given to litigation by 
“ the introduction of parties to enforce those rights which others 
“ are not disposed to enforce”: and he added, “there are man 
“cases where the acts charged may not amount precisely 
“ maintenance or champerty, yet of which, on general principl 
“ and by analogy to such acts, a Court of Equity will discourag 
“the practice.” ` 

The case'of Reynell v. Sprye (1) was heard in appeal before th : 
Lords Justices in 1852. Lord Justice Knight Bruce states 
the agreement between the parties to have been in effect 
as follows :—that inasmuch as they believed H. Reynell to have 
died the owner of considerable estates, and as they believed that - 
Sir J. Reynell had some rights in these estates, and as those rights 
were represented by Sprye (and therefore believed by Reynell) 
to be uncertain and likely to be resisted, and not easy of proof,, 
the ascertainment and establishment of those rights were tobe / 
undertaken by Sprye; the expenditure was to be his; Reynell e ` 
should incur no liability, but Sprye should have half of all 
that should be eventually decreed to or obtained by Reynell. 
His Lordship then goes on to say that such an agreement 
“may or may not have amounted strictly in pomt of law 
“to champerty or maintenance so as to constitute a punishable 
“offence, but must in my judgment be considered clearly 
“against the policy of the law, clearly mischievous, clearly 
“such as a Court of Equity ought to discourage and relieve 
“against. I need not repeat a reference to the autho- 
“ rities quoted during the argument, nor need I mention 
“ Wallis v. the Duke of Portland (2); Kenney v. Browne (3); 
“ Burke v. Greene (4), and Stevens v. Bagwell (5), if they were 
“ not particularly cited. It was suggested by one at least of the 
‘learned counsel, that cases between solicitors and clients, and 
“ cases where the illegality of the contract or its contravention 
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“ of public policy, has been effectually alleged by a defendant 
“goainst a plaintiff, furnish little or no support to a bill such 
“ as that of Sir T. Reynell; and it may be true that principles 
“or rules are applicable to transactions between solicitors and 
“ their clients, which are not applicable to those between persons 
“standing not in any such or in any similar relation to each 
€ other; but it was not nor could reasonably have been said 
‘that a transaction may not be bad for champerty or main- 
‘tenance, or to use a phrase more than once found in the books 
“ as savouring of champerty, though betweon persons not affected 
(by any such or any analogous connexion.” 
\ In this case, there had been misrepresentation on the part of 
‘\Sprye, and one Yonge, a solicitor, had assigned to him and was a 
defendant. Lord Justice Knight Bruce however distinctly 
holds the agreement void as savouring of champerty, quite 
independently of the misrepresentation, and of Yonge being con- 
cerned in it. 

Further on in his judgment (page 655) the Lord Justice says, 
“if Captain Sprye (whether student or not) was unaware of 
“how the English laws regard the traffic of merchandizing 
“in quarrels, of huckstering in litigious discord, &c.,” shew- 
ing very clearly what his Lordship’s opinion was as to such 
transactions. : 

The case of Sprye v. Porter (1), in 1856, is exactly simi- 
lar in principle to that of Stanley v. Jones (2). In giving 
judgment Lord Campbell says: “ Here we have maintenance 
“in its worst aspect. The plaintiff and R. entire strangers 
“to the property which they say the defendant has title to, 
“ but which is in possession of another claiming title to it, agree 
‘with him that legal proceedings should be instituted in his 
“ name for the recovery of it, and that they will supply him 
“not with any specified or definite documents or information, 
“but with evidence that should be sufficient to enable him 
“successfully to recover the property. Each of them is to 
“have one-fifth of the property when so recovered, and 
* unless the evidence with which they supply him is sufficient 
“for this purpose they are to recover nothing. They are not 

(1) 26 L. J., Q. B., 65. (2) 7 Bing., 369. 


45 


1869 
Grose 


v. 
AMIRTAMAYI 
Dasr, 


46 


1869 
GROSE 


v. 
AMIRTAMAYI 
DAs 


EAs saa l? 


16 Jan, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


“to employ the attorney or to advance money to carry on the 
“litigation ; but they are to supply that upon which the event 
“ of the suit must depend, evidence; and they are to supply 
“it of such a nature and in such a quantity as to ensure success. 
“ The plaintiff purchases an interest in the property in dispute, 
“bargains for litigation to recover it, and undertakes to main- 
“tain the defendants in a suit in a manner of all others the 
“most likely to lead to perjury and to a perversion of justice 
“ Upon principle, such an agreement is clearly illegal, an 

“ Stanley v. Jones (1) is an express authority to that effect.” 

In the case of Knight v. Bowyer (2), the Master of the Rolls} 
(Romilly) held that the case was clear of all questions of cham- 
perty, adding that practically interests thé subject of suits in 
equity were bought and sold daily. On appeal the decision of 
the Master of the Rolls was affirmed; and Lord Justice Turner 
said that in order to maintain the objection that the transfers 
impugned “ were bad for maintenance and champerty, it must 
“be shewn that the purchase was illegal and void upon principles 
“ of public policy, upon grounds far higher than the mere inter- 
“ests of the parties ;” and that the cases shewed abundantly that 
property in litigation may be the subject of sale and purchase. 

In the case of Anderson v. Radcliffe (3), the attorney who 
had conducted a suit took an assignment of the subject of the 
suit (for which a judgment had been obtained) by way of se- 
curity for past advances; and the assignment was held good, 
In giving his judgment, Sir William Erle remarks that “ the 


“© Statutes against champerty were directed mainly against spe- 


“ culation in law suits,” and were not intended to extend to a 
case, such as was then under consideration. The decision in 
this case was upheld in the Exchequer Chamber (4); and it is 
to be observed that Mr. Justice Williams who delivered the 
judgment of the Court, quotes the words of Lord Abinger in 
Prosser v. Edmonds (5) as being then (1860) good law. 

On the authority of these cases I think that the transaction 
between Grose and Bamasundari, is, according to English law, 


(1) 7 Bing, 369. (4) 29 L. J., Q B., 128 


(2) 26 L. J. C., 769. - (5) 1 Y. & O., 481. 
(8) 28 L. J., Q B., 32. 
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illegal as being against public policy. There can be no ques- 
tion that the whole matter was a mere gambling speculation so 
far as Grose was concerned, a very unconscionable one too, 
by which he practically could lose but little, and might 
gain a great deal. It is true that in- April 1859, it was 
not known what the result of the litigation would be; but it 
is clear that from the first Bamasundari had a good substantial 
e. That she had is proved by the result, for she has been 
uccessful throughout. In the event, it has turned out that 
rose in consideration of his providing funds to carry on the 
ee together with a small sum for Bamasundari’s mainten- 
ance, got an assignment of nearly a lac and half of rupees 
to himself absolutely, while a like sum, being the balance of the 
amount due to Bamasundari, has been assigned to him asa 
security for all advances and payments made by him. Before 
making this agreement, no attempt was made to ascertain what 
the rights of Bamasundari were. Grose took the assignment as 
a matter of naked speculation. The litigation may have been 
tedious and may have lasted longer than he expected; but this 
really does not affect the question of the nature of the transac- 
tion. Grose was examined as a witness on his own behalf, and 
he himself says, ‘‘ Previous to the assignment, I had no infor- 
“ mation as to the value of her (Bamasundari’s) claim. I heard 
e the Chardras (her brothers-in-law) were wealthy men. I did 
“not know the value of her claim. First they said they ex- 
“ pected the case would be compromised, but I found out 
“soon they would fight through. At the time of the assign- 
“ ment, I did not know it. Ihad no idea how long the litiga- 
“tion would last.” An assignment taken under such circum- 
stances cannot be looked on as a bond fide transaction, or as a 
legitimate dealing with property as to the right to which a suit is 
pending. It was an assignment “merely” (to use the words of 
Tindal, C J., in Stanley v. Jones ) (1) “ for the purpose of main- 
taining the action,” and therefore against public policy and 
illegal. It was a transaction entered into in the course of “ the 
“ traffic of merchandizing in quarrels and huckstering in litigi- 


(1) Bing., 369. 
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1869 * ous discord,” reprobated by Lord Justice Knight Bruce in the 
Grosu cage of Reynell v. Sprye (1). 
ABUTITANAYE But itis argued that, even if the agreement of the 4th of 
` April 1859 be void as being contrary to public policy, according 
to English law, the law applicable to this case differs from the 
English law, and does not treat such transactions as illegal or 
contrary to public policy. I think that this is a mistake, and 
that the law which would have been applicable to the case if i 
had been tried in the Zilla Court of Hooghly is practically the 
game as the English law, whatever may be the nationality of 
the parties. 7 
I shall not enter at length into a discussion of the oe 
` decided by the late Sudder Court on the question of mainten+ 
ance and champerty, because they have been referred to by Mr. f 
Justice Phear in his judgment, and I agree with him in the í 
-w Opinion which he has formed as to the extent to which these cases i 
go, and the weight to be attached to them as authorities. Those 
decisions are more or less conflicting. Ithas no doubt been laid, 
down broadly in some of them that there is no Jaw against cham- “ 
perty or maintenance in the mofussil, There is equally little 
doubt, however, that it has on several occasions been held that 
arrangements which amount to mere speculation or gambling in 
suits ought not to be enforced. As a matter of fact, the Sudder 
Court scarcely appreciated the difference between the question 
whether the old law contained in the Statutes against champerty 
and maintenance was to be applied to the mofussil, and the ques- 
tion whether the particular transaction before it was illegal as 
being a mere unconscionable gambling in litigation and as such 
contrary to public policy and void on general principles of 
equity. The Courts of the mofussil, like all other Courts ad- 
ministering justice according to equity and good conscience will, 
and constantly do, set aside transactions which are illegal because 
contrary to public policy. _ That it is their duty to do so is re- 
~ cognized by the Privy Council in the case of Fischer v. Kamala 
Naicker (2), where their Lordships also, as it seems to me, indi- 
cate an opinion (though they do not expressly decide the point), 


Bianet 


~ 


(1) 21 L J. Ch, 655. (2) 8 Moore’s L A., 170. 
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that even in the Courts of the mofussil a deed savouring of 
champerty and maintenance may be set aside as contrary to 
public policy. 

In the case of Fischer v. Kamala Naicker (1) the Madras 
Sudder Court had considered that there had been champerty 
and maintenance, when there was not the smallest ground for 
such a contention. When the matter came before the Privy 
Council, their Lordships expressed themselves as follows: “ their 
& Lordships are clearly of opinion that the decree of the Sudder 
* Adawlut in this respect cannot be supported. The grounds 
**on which they arrive at this conclusion make it unnecessary to 
“ decide whether, under the law which the Court was adminis- 
“tering, those acts which in the English law are denominated 
“ either maintenance or champerty, and are punishable as 
c offences partly by the Common Law, and partly by Statute are 
« forbidden; and also if so forbidden, whether the point was in 
“this case go raised by the pleadings or the points for proof: 
“recorded by the Court, that it could be properly entered 
“into. They will observe, however, in passing, that although 
“it may be admitted that the Court would have the right, per- 
“haps even lay under an obligation, to take cognizance motu 
“ proprio of any objection manifestly apparent on the face of 
“the proceedings which showed that it was against morality, or 
“ public policy, yet, &c. The Court seem very properly to 
“have considered that the champerty or more properly, the 
“ maintenance, into which they were enquiring was something 
«which must have the qualities attributed to champerty or 
“maintenance by the English Law: if must be something 
“against good policy and justice, something tending to promote 
“ unnecessary litigation, something that in a legal sense is im- 
« moral, and to the constitution of which a bad motive in the 
c game sense is necessary.” In my opinion, such an agreement 
as a whole is “something against good policy and justice, some- 
“ thing tending to promote unnecessary litigation,” and that “in, 
“a legal sense is immoral;” and therefore I think that by the 
law of the Mofussil Courts, as by the law of this Court sitting 
as a Court of Ordinary Original Civil Jurisdiction, and whether 

(1) 8 Mooro’s I. App., 170. 
7—E 





49 


1869 
Gross 
v. 





AMIBTAMAYI 
Dasi, 


50 


- 1869 


Ghose 


lo Jan 


HIGH COURT OF JUDICATURE, CALCUTTA [R.L. R. 


the parties be Europeans or be Hindus, such an agreement is 
against good policy and void. The “traffic of merchandising 


Asmranarı “in quarrels and huckstering in litigious discord” prevails in this 


Dasr. 


` -.for the like reason, because it was proved or admitted atthe / 


country to a very lamentable and most pernicious.extent: and 
it appears to me that the practice is in the highest degree 
against good policy. 1 

I think however that Grose might reasonably and properly 
have taken a mortgage of a moiety of the husband’s estate to 
secure the costs of suit, and all monies properly paid by bim for 
Bamasundari with 12 per cent. This being so I would 
declare the deed of the 4th of April void as against the eat 
sioners as being contrary to public policy, save so far as it! 
operates as a charge on an eight-anna share, for all costs and; 
advances, &c., properly paid, with interest. 

It is agreed that if Grose’s agreement is to beheld badas = / 
against public policy, the plaintiffs suit ought to be dismissed 


trial that the suit is in reality that of Biswanath Chandra, one 
of the defendants in Bamasundari’s suit, who has bought up her i 
interest. But I think the objection fails by reason of the posi- 
tion of the parties and their relationship to each other. Biswa- 
nath Chandra is uncle of Amirtamayi Dasi, and the brother-in- 
law of Bamasundari. As one of the more remote reversioners, 
he has a possible interest in seeing that Madhusudan’s estate is 
not wasted. Under such circumstances even if the suit is car- 
ried on with funds supplied by Biswanath Chandra, I do not 
think it is bad for that reason: for the principle on which I hold 
the agreement with Grose to be bad, does not apply to Biswanath 
Chandra. Moreover the facts are not proved to be similar in 
the two cases. 

As to the question of limitation, I shall only say that I agree 
in the opinion that the suit is not barred,—because the cause of 
action in this suit, which is practically a suit to restrain waste, 
did not arise until the waste was about to be committed. 

For these reasons, I concur in the proposed decree. 


Attorney for the appellant: Mr. Paliologus. 


Attorneys for the respondents: Messrs. Carruthers & Co., 
and Mr. Leslie. 
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Before Mr. Justice Phear. 
In ra TAMOR SING v. KALIDAS ROY. 
Signature of Jailor—Act XV. of 1869, s. 16. 


In this case Mr. Evans said that service of process had been 

ade on the plaintiff, a prisoner in the Presidency Jail. The 
service had been effected by leaving a copy of.the summons with 

e Jailor, as provided by section 15 of the Prisoners Testimony 

ct, XV. of 1869, and the Jailor had endorsed it in accordance 
with section 16. Mr, Evans asked whether the Court required 
proof of the Jailor’s signature. 


Parar, J.—The Court will take judicial notice of the signa- 
ture of the Jailor under section 16, Act XV. of 1869, the 
Prisoners Testimony Act. 


Before Mr. Justice Macpherson, 
ABBOTT v. ABBOTT anv CRUMP. 
Divorce—Practice as to Filing Answers. 


Tars was a suit by the husband for a divorce on the ground 
of his wifo’s adultery. The co-respondent had filed an answer 
in the suit only four days before the hearing, and gave notice 
thereof only one day before. When the case came on for hearing, 
Mr. Hyde for the petitioner made an application that this 
answer should be struck off the file as not having been filed 


within time in accordance with the rules of the English Divorce - 


Court. These rules he contended were made applicable by sec- 
tion 7 of the Indian Divorce Act IV. of 1869. He cited Avila 
v. Avila (1). 


The co-respondent in person contra. 


Mr. Hyde in reply. . 


\ 


MACPHERSON, J.—The conclusion at which I arrive is that 
the answer of the co-respondent cannot be removed from the 


(1) 30 L. J, P. & M., 104. 
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file. All the procedure under the Divorce Act is by section 45 
to be regulated by Act VIII. of 1859, and section 7 of the Divorce 
Act applies not to points of procedure but to the general rules for 
the guidance of the Court. By section 120 of Act VIII. the par- 
ties may tender written statements. Section 122 gives the Court 
power to order written statements, and the practice has alway 
been that the statements are always filed either by order of th 
Court or on being tendered by the parties. When filed by order 

of Court all questions arising thereon are decided by thie 
rules of Court relating to written statements. By an omissio 

no provision has been made for other written statements. Thera 

is consequently nothing in the rules of Court or the Civil Proce> 
dure Code which makes it compulsory to present written state- 
ments before. This having been now presented to me and having 
been filed in the case cannot now be struck off the file. Mr. y 
Hyde’s application is refused, but Mr. Hyde is entitled to an } 
adjournment if he wishes it, in order to enable him to meet the 
case set up. 5 i 


Before Mr. Justice Phear. 
WILLIS v. WILLIS. 
Suit for Diocrce— Motion to make Decree Nisi Absolute, 


Mr. Graham moved to make absolute a decree nisi which had 
been obtained in this case. The case had been tried ex parte. 
The present application was made under section 16, Act IV. of 
1869. There was some doubt as to whether the respondent had 
been sufficiently served with notice of the application, and the 
question arose as to whether the respondent could come 
in to show cause against the decree nisi it having been made 
against her. 

Puxar, J.—I am inclined to think that the parties against 
whom the decree was made cannot come in to show cause against 


it. It was only intended that any party other than the parties 


to the suit should do so. I think you are entitled to have the 
decree made absolute, without looking too closely as to whether 
the respondent had sufficient notice. 


v Reporta, 
3 1870. 
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Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 


; ORD v. ORD. 
w 


Will— Sole Use and Benefit”--Husband and Wife—Trustee. 
A testator made the following bequest in his will :— I give, devise, and bequeath 
‘è to my dearly beloved wife all the stock-in-trade, furniture, mourning coaches, 
horses belonging thereto, stones, marbles, tools, implements and matorlala 
t connected with my trade and business, and all my right andjintorest therein ; and, 
after payment of my debts and other expenses, I give, dovise, and bequeath 
‘f the rest and residge of my ontstandings and collections for her sole use and 
& benefit, with liberty to continue and carry on such trade and business.” The testa- 
tor’s widow married a second husband, and they carried on the business of 
the decoased together. They afterwards separated, and she brought a suit against her 
husband for a declaration of her right under the will, and for an account from her 


husband of the profits, &c., of the business during their marriage. 

Held, (reversing the decision of the Court below) that, on the true construction of 
the will, the stock-in-trade, &c, was not bequeathed to the wife for her sole and 
separate use independent of any fntnre husband ; her husband did not become a 
trustco for her in respect of such stock-in-trade, or the profits of the business, and 
ho was not bound to render an account. 


Tars was an appeal from a decision of Mr. Justice PER. 
The suit was brought for a declaration of the rights of the 
plaintiff under the will of her late husband A. M. Murdoch, 
and for the recovery of the property left her by the said will. 
The said A. M. Murdoch died in December 1859. The follow- 
ing is a copy of his will, of which he appointed the plaintiff 
and one J. J. Lumsden executrix and executor. 

“ First.—I direct my executrix and executor hereinafter 
“named, or either of them, to collect and get in all debts and 
“ outstandings due to me, and thereout and therefrom to pay my 
“ funeral and testamentary expenses, and the just and lawful 
“ debt and debts contracted by me at any time. 

* Second.—I give, devise, and bequeath to my niece Jane 
“ Dowling and her heirs and assigns for ever, my house and pre~ 
« mises No, — Paul’s Lane or Street in Serampore, to be made 
“over to her when she shall come of age or marry, whichever 
“ shall first happen; the same to be for her sole and absolute use, 
“ benefit, and disposal, independent of the debts or control of any 
“< husband with whom she shall inter-marry. 
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“ Third.—I give, devise, and bequeath my house No. 94 at 
“ Barrackpore to my daughter, for and during her natural life, to 
“ receive and take all rents and profits therefrom, for her sole use 
“and benefit, independent of the control or debts of her present 
husband, or any future husband with whom she shall inter- 
“ marry, and out of such rents and profits she is to keep th 
“ same in proper and thorough repair and good order; and sap 
“her decease, then I give and devise the said house and premisek 
«£ to her child or children, their heirs and assigns for ever. 
e“ Fourth.—I direct and authorise my executrix and executot 
c to sell and dispose of in such manner as they think best, and fort 
‘the best price they can obtain, my house and premises at Ranee- 
“ gunge in the Zillah of Bancoorah, and the proceeds thereof I 
* give, devise, and bequeath to my dearly beloved wife for her ; 
* own sole use and benefit. j 
“ Fifth.—I give, devise, and bequeath to my dearly beloved  ; 
* wife all the stock-in-trade, furniture, mourning-coaches, horses 
“belonging thereto, stones, marbles, tools, implements and ma- + 
“ terials connected with my trade and business, and all my right’ 
“ and interest therein, and after payment of my debts and other 
“ expenses as mentioned in the first paragraph of this my will, I 
<< pive, devise, and bequeath the rest and residue of my outstand- 
‘ings and collections for her sole use and benefit, with liberty to 
* continue and carry on such trade and business, and for such 
< purpose my request is that she should continue to employ John 
“ Samuel Thomas, John Dowling, George Wince, and William 
“Ord, now respectively with me, so long as they shall behave 
«themselves in a fit and proper manner and be diligent and 
« industrious, and in lieu of a salary to give and pay each of them 
“ a three-anna share or three-sixteenths share out of the proceeds 
“and profits of the said business and trade, making together 
“ twelve annas or twelve-sixteenths, but they shall be entirely 
« under her orders and directions, with full power to her to dis- 
“charge them or any of them for improper conduct or mis- 
“ behaviour at any time or times. 
“ Sizth.—I give, devise, and bequeath all the rest and residue . 
“of my houses, lands, furniture, plate, jewels, precious stones, 
‘© ornaments, horses, carriages, cows and other property both real 


a LOI 


VOL. IV.] ORIGINAL JURISDICTION—CIVIL. 55 


“and personal, of what and every kind or nature soever, to my 1869 
“dearly beloved wife, her heirs and assigns for ever, the same Orp», ORD. 
“and every part to be at and for her own sole use, benefit, and 
“ disposal, irrespective of the debts or control of any future hus- 
“ band she may inter-marry with. 
“ Seventh.—I desire that my said dearly beloved wife should 
‘ continue to subscribe and contribute towards and for the Union 
‘ Chapel in Calcutta, auxiliary to the London Missionary Society, 
in the same manner as I have been accustomed to do. 
“ Bighth.—I hereby revoking all will and wills, codicil and 
codicils by me at any time heretofore made, do hereby appoint 
‘my dearly beloved wife Charlotte, and James Joslina Lumsden 
of Dhurmtollah aforesaid, coach-builder, executrix and executor 
of this my last will and testament. In witness whereof I have 
“hereunto set my hand this seventh day of December in the year 
“ of our Lord One Thousand Hight Hundred and Fifty-nine.” 
The will was duly proved by the plaintiff in January 1860, 
and she continued with the assistance of the defendant to 
carry on the business, until, in October 1860, she married 
the defendant W. Ord; they lived together until June 1867, 
when in consequence of alleged ill-usage the plaintiff separated 
from the defendant, The plaintiff alleged that before the 
marriage the defendant by agreement received a three-anna 
share in the profits of the business; and that after the marriage 
no alteration took place in this arrangement. It appeared 
~ that the defendant had the control and management of the 
business, out of which the plaintiff alleged he had made large 
profits. The defendant’ contended that, notwithstanding the 
will, he had by virtue of his marital rights power over and estate 
in the property left to the plaintiff by the said will. He had, 
accordingly, in April 1869, advertised the whole of the business 
and property for sale. On the 16thof April 1869, the Court granted 
an interim injunction to restrain the defendant from selling or 
otherwise alienating the property. The plaintiff prayed for a 
declaration of her rights under the will; for possession of the 
stock-in-trade and other property connected with the business; 
for an account from the defendant of the said business com- 
mencing from October 1860 to the time of suit; and that the 
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injunction to restrain the defendant from selling or alienating 


» the property left her under the said will might be made absolute. 


The following was the judgment of 


Puear, J.—After consideration of all the cases, I thin 
the plaintiff is entitled to succeed. It is clear, I think 
that the testator meant something by the word “ sole,” and fro 
other provisions which he made in this will it is also clear th 
he had before his eyes the probable contingency of his widoy 
marrying again. This being so, the words of Wood, v. o., i 
In re Tarsey’s Trust (1), are strictly applicable— I leave a gi 
to a person, the marriage of whom the testator contemplates. 
think, therefore, I cannot treat the word * sole’ when it is a, 
plied to the contemplated case of the marriage of a woman as 
connected with anything else than her marriage ”. 

The decree must be in favor of the plaintiff, and it must be 
declared that the defendant is the trustee for his wife of all 
the business, stock-in-trade, &e. 

The injunction must be made perpetual, accounts must be 
rendered of the business from the commencement, and of the 
furniture, &c., from the date of the separation of the parties. 
In taking the accounts, the three-anna share to which the 
defendant is entitled must be allowed him. The defendant must 
also pay the costs up to this time on Scale No. 2. Further 
directions and subsequent costs reserved. 

From this decree, so far as it declared him to be a trustee for 
his wife, thé defendant appealed. 


Mr. Graham, for the appellants, contended that the property 
in question was not left by the terms of the will to the wife 
for her sole and separate use, and that therefore the husband 
did not become on the marriage a trustee for his wife He 
cited the following cases: Tyler v. Lake (2), Tullet v. Arm- 
strong (3), Scarborough v. Borman (4), Gilbert v. Lewis (5), 


0) 1 L. R., Eq, 561. (4) 4 M. & Cr, 377. 
(2) 2 R. & M., 183. R - (5) 1 De, Gex, J. & B. 38, 


(8) 4M. & Cr, 390. 
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Green v. Britten (1), In re Tarsey’s Trust (2), Lewis v. 
Mathews (3). 


S Mr. Evans on the same side.—There must bea clear inten- 
` ee to defeat the marital right: Stanton v. Hall (4). The word 
ç 


‘ sole” is in the same category as “ own” and “ proper ;” it may 

have no reference to the husband. The husband did not become 
a trustee for the wife: Powell v. Hankey (5). Story’s Equity 
Jurisprudence, section 1396. 


Mr. Kennedy (Mr Branson with him) for the respondents: 

he word “sole” in the 5th paragraph of the will can be applied 

well to the bequest of the stock-in-trade as to the residue of 

eoutstandings in the same paragraph. Until the case of 
Gilbert v. Lewis (6) there was no doubt as to the efficacy of the 
word ‘ sole”’—JInglefield v. Coghlan (7), Arthur v. Arthur (8), 
Adamsony. Armitage(9), Ex parte Ray(10) Ez parte Killick(11), 
Lindsell v. Thacher (12), Hartford v. Power (13), Massey v. 
Parker (14), Massey v. Hayes(16). The intention of the testator 
was directed to the marriage of his widow, and therefore 
the word “sole” was used as in the case of In re Tarsey’s 
Trust (16). 


The judgment of the Court was delivered by 


Pxracock, C. J.—This is an appeal against so much of the 
judgment and decree of Mr. Justice Phear, in the exercise 


- of the Original Jurisdiction of the Court, as declares that the 


defendant is a trustee for the plaintiff of all the business, 
stock-in-trade, &c., of the testator, and directs an account of all 
the said business and of the furniture, and orders payment of 


(1) De Gex. J. & 5., 6497 (9) 19 Ves., 416. 

(2) 1 L. R, Eq., 561. (10) 1 Madd, 207. 

(3) 2 L R., Eq, 177. (11) 3 Mon. Dea & De Gex., 480. 
(4) 2 R. & M, 175. (12) 12 Sim, 178, 

(5) 2 P. W., 82. (18) 2 Ir. Rep. Eq., 204, 

(6) 1 De. Gex. J. & 8., 38. (14) 2 M, & K., 174. 

(7) 2 Coll, 247. (15) 1 Ir. Rep. Eq., 110. 


(8) 11 Ir. Eq. Rep., 511, (18) 1 L. R., Eq., 561. 
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the costs by the defendant. We have nothing to do with the 
other part of the decree which relates to the household furni- 
ture, jewels, &c. The only question we have to decide is, 
whether, under the terms of this will, the husband upon his 
marriage became the trustee of the wife, and is bound to account - 
to her in respect of the said business from the time of the mar- « 
riage to the time of the decree. 

The plaintiff in her plaint does not charge, as I: understand 
it, that the husband was a trustee, or acted as a trustee for her, in 
respect of the business, until their separation; for she says, that, 
from the time of their marriage till the year 1867, when they 
separated, they lived in harmony and peace, and that the husban 
assisted her in the business, The husband, on the other hand{) 
states that he considered the business as his own, and ere a 
there is a conflict between the plaintiff and the defendant as to 
whether down to 1867 the husband carried on the business as 
his own, or whether he assisted his wife in carrying it on. But 
it appears tome that this is not very material, inasmuch as I 
think that, according to the true construction of this will, the 
stock-in-trade and the liberty to carry on the business were not 
bequeathed to the wife for her sole and separate use independent 
of any husband that she might afterwards marry. 

It is clear that the testator, or those who prepared his will, 
knew the use of the words “ absolute use” of the person to whom 
the bequest was made “ independent of the control of any husband 
with whom she shallinter-marry.” Those words were used in the 
2nd paragraph of the will with respect to the bequest to the niece, 
Jane Dowling, who was then unmarried. They were also used ` 
with regard to the bequest in the 3rd paragraph to his daughter, 
who was then a married lady; for in that bequest it was directed 
that his daughter should receive during her life the rents of the ~ 
house at Barrackpore “ for her sole use and benefit independent of 
“the control or debts of her present husband or any future husband 
«with whom she shall inter-marry.” 

Having used those words in the 2nd and 3rd clauses of the 
will, the testator omitted them with regard to his wife in the 
4th and 5th clauses immediately succeeding; and then again in 
the 6th clause of his will he used them in regard to his wife, and 
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directed that the bequest in that clause should be “ for her own 1869 
“ sole use, benefit, and disposal, irrespective of the debts or contro] O=» v. Un, 
“of any future husband she may inter-marry with,” so that he 
contemplated that she might marry again, and he provided 
against it in the 6th clause, as he had provided with respect to 
his niece and daughter in the 2nd and 3rd clauses, 
It is said that, in one of the cases cited, on argument In re 
Larsey’s Trust (1,) it was contended that in one part of the will 
he words “ sole use” were employed, and in another part of 
hat will the words “ sole and separate use independent of the 
ontrol of any future husband,” and that it was still held in that 
ase that the words “ sole use” ought to be construed as “sole 
d separate use.” That was a construction of the words “sole 
o” in that particular case. But I apprehend it was never in- 
aded to lay down that the words “sole use” must be construed 
in every will in the same manner, or that they must necessarily 
mean by law “ sole and separate use.” 
In the 4th clause of the will the testator directed his “ exe- 
cutrix and executor to sell and dispose of in such manner as 
they should think best, and for the best price they could obtain, 
his house and premises at Raneegunge in the Zilla of Bancoorah; 
and gave and devised “ the proceeds thereof to my dearly beloved 
wife for her own sole use and benefit.” It is not very 
important to consider whether the words “her own sole use 
and benefit” in this clause should be construed as “ her gole 
and separate use.” ý 
In the 5th clause of the will, as I read it, he omits altogether 
the words ‘sole use” or “ sole and separate use.” He says, “I 
“ give, devise, and bequeath to my dearly beloved wife all the 
“ stock-in-trade, furniture, mourning coaches, horses belonging 
“thereto, stones, marbles, tools, implements and materials con- 
“ nected with my trade and business, and all my right and interest 
e therein.” 
There the words “ for the sole use and benefit” of his wife are not 
made use of. He goes on with a fresh sentence “ and after pay- 
“ment of my debts and other expenses, as mentioned in the first 
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1869 paragraph of this my will, I give, devise, and bequeath the rest 
Osn v. ORD. “and residue of my outstandings and collections for her sole use 
“ and benefit.” These words “the rest and residue of my outstand- 
ings and collections” refer, in my opinion, to the lst paragraph of 
the will, inwhich he directed his executor to collect the out- 
standings and thereout to pay his debts and funeral expenses. 
He does not confine the outstandings to the debts due to hi 
business. The rest and residue, as I understand it, mean the 
rest and residue of his outstandings after paying the debts an 
funeral expenses. He then proceeds, “ with liberty to continu 
“and carry on such trade and business, and for such purpose m 
“request is, that she should continue to employ” certain ap 
prentices who were to get each a three-anna share out of th 
proceeds and profits of the business. Here the words “ wi 
liberty to continue and carry on such trade ane business” a 
Na 
not restrained by the words “ for her cole use.’ 

It is contended that the word “ sole,” in the middle of fie 5th 
paragraph, following the words of the devise of the rest of the” 
outstandings and collections, applies not only to that portion 
of the 5th paragraph, but also to the first portion by which the 
stock-in-trade was devised, and also to the subsequent part of 
the clause “with liberty to continue the trade and business.” 
I certainly cannot read that word “sole,” which comes after 
fresh words of devise and bequest, as intended to apply to the 
distinct devise and bequest of the stock-in-trade. It therefore 
appears to me that the stock-in-trade was neither given for the 
sole use nor for the sole and separate use of the wife; and it 
would be a very unreasonable construction to put on this will 
to say, that the testator intended to give the stock-in-trade not 
for her sole use but to give liberty to carry on the trade for her 
sole and separate use. It is very difficult and unreasonable to 
separate those two parts, and to say that this lady was to carry 
on the trade for her own sole and separate use, and also to say that 
the stock-in-trade with which she was to carry on the business, 
was not given for her sole and separate use, 

Now the nature of the bequest in the 5th paragraph, so far as 
it relates to the stock-in-trade and continuing the business, 
is very different from the bequest as to the proceeds of the 
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house at Raneegunge, and the cash which might be collected 
on account of the outstandings. It might well be intended 
that the wife should take for her own sole and separate use the 
proceeds of the house at Raneegunge, and any supplies of collec- 
tions after payiig the debts and funeral expenses of the testator, 
ut that the stock-in-trade, with liberty to continue the business, 
hould not be for her sole and separate use. It certainly would 
e a very difficult thing for the widow if she married again (and 
er marriage was contemplated) to carry on after her marriage a 
usiness of this nature for her sole and separate use and benefit; 

d it would be rather unreasonable to direct that the stock-in- 
ade, which would be certainly constantly changing, and with which 

e business was to be carried on, was to be for her separate use. 
‘It was contended, in argument, that all the profits arising from 
the business were affected by a trust for the wife’s separate use. 
clt is unnecessary to express any opinion as to whether if stock- 


~—“in-trade were given to an unmarried woman for her sole and separ- 


ate use, any profits realized by carrying on the business would be 
vested in her for her separate use, so that, in the event of her 
marriage without settlements, the property would not pass to the 
husband. Property given to an unmarried woman for her sole and 
separate use may be sold and disposed of by her whilst she is un- 
married, and it does not by any means follow that the money 
realized by the sale, and everything which she may purchase 
with the money, is vested in her for her sole and separate use. 
Putting the best construction I can on the will, it appears to 
me that the stock-in-trade and the liberty to carry on the busi- 
ness was not settled for the separate use of the wife, aud con- 
sequently that the defendant did not become a trustee for the 
wife in respect of the business and stock-in-trade. It appears 
to me that it would be very unreasonable to strain the words 
of this will, and to put such a construction on it as that the 
husband, who for nine years has been carrying on this busi- 
ness, and for seven of those nine years has been living in 
. peace and harmony with his wife, both probably living out of 
the profits realized by the business, the husband devoting his 
sole time to the management of it as if it were his own, and not 
having any other occupation or employment, should, at the ex- 
piration of nine years, in consequence of a quarrel between 
9—E 
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1869 him and his wife, be called upon tọ render an account to his 
Osov. Oxv. wife of that business from the time of their marriage. 

It appears to me that this decree ought to be reversed so far 
as it declares that the defendant is a trustee for the plaintiff of 
the stock-in-trade, furniture, and fittings and of her property in 
the business of Murdoch and Co., in the pleadings mentioned ; 
and also so far as it proceeds to “ direct an account of th 
“said business of Murdoch and Co., commencing from the 3r 
“day of Octobor 1860; and of the gains and profits of the sai 
e business, which, since the date aforesaid, have come to the hand 
“ of the defendant or to the hands of any other person or person 

_ “by his order, or for his use, and how the same respectively hay 
“been applied and disposed of.” 

The only question which now remains is the question of costs. 
An account was asked for of the household furniture,—the words 
“household furniture” are used only in that part of the prayer of , 
the plaint which asks that a receiver may be appointed. The 
decree directs “an account of the household furniture and 
“ fittings, carriages, cows, plates, jewels, precious stones, ornaments, 
“ and other property of the said Alexander Mackenzie Murdoch 
“ which had from the 15th day of June 1867 come to the hands 
* of the defendant or to the hands of any other person or persons 
“ by his order, or for his use, and what has become of the same 
“respectively, and how the same respectively have been applied 
‘and disposed of.” l 

We have nothing to do with that part of the decree, no appeal 
having been preferred with regard to it. But there is an 

‘ appeal so far as relates to the costs, and it is urged that the costs 
ought to have been paid by the next friend: Now it appears 
to me that although the plaintiff has succeeded in obtaining a 
decree for an accougt of the household furniture, there is no 
evidence of the defendant having appropriated any of this furni- 
ture to his own use. The defendant says, that there was some 
furniture which was very old and that he sold part of it and 
bought other in its place. In particular he mentions one old 
table which he sold and re-placed by a better one. It may be 
that the plaintiff is entitled to an account, but it does not follow 
that she is entitled to the costa in the lower Court. It appears 
tome that so much of the decree as orders the defendant to 
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pay the costs of this suit ought to be reversed, and thateach 1869 
party ought to bear his own costs in the lower Court and OF? % ORD. 
of this appeal. The costs as between attorney and client will 

he taxed according to scale No. 2. 

< The decree appointing a receiver and making the injunction 

«orpetual so far as it relates to the business and stock-in- 

grade must be discharged. 


Attorney for the appellant: Mr. Leslie. 


Attorneys for the respondent: Messrs. Sims and Mitter. 


Before Sir Barnes Peacook, Kt, Chief Justice, and Mr. Justice Phear. 
{ In ne DWARKANATH MITTER. 1869 


8. M. RATANMANI DASI arp awormer v. A. B. MILLER (Osricran 
ÅSSIGNEB). 
Jurisdiction of Insolvent Court—Order—11 and12 Vict., c. 21, s. 26. 
The Insolvent Court has a discretionary power, under section 26 of the Insolvent 


Act, to order any "person who has the possession of, or has under his power or control’ 
any property of the insolvent, to deliver over such property to the Official Assignee, 


Ters was an appeal from an order made by MacrpuERsoON, J., 
sitting as Commissioner of the Insolvent Court, dated the 
21st of June 1869, making absolute an order of the same 
Court of the 17th of April 1869. The order absolute was 
that one Baddinath Mitter, one of the present petitioners, should 
forthwith deliver over to the Official Assiguee the properties 
therein mentioned, viz., piece of land at Tallah, in the 
zilla of.the 24-Pergunnas, a piece of land at Nowparah, 
in the zilla of the 24-Pergunnas, and also a piece of 
land at Bungzillah, in the zilla of the 24-Pergunnas; and 
further that S. M. Ratanmani Dasi and Baddinath Mitter 
should forthwith deliver over the company’s papers therein 
specified, standing in the name of Abinas Chandra Mitter, 
the son of the said Baddinath Mitter ; the said company’s papers 
for rupees 3,000, being part of the company’s papers of the like 
denomination for rupees 4,500 bought in the name of the 
said 8. M. Ratanmani Dasi, with the money obtained by sale to 
Government of a portion of the said Tallah property. 
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The petitioners were the wife and son of the insolvent, 


Dwarkanath Mitter. 


The following are the material parts of the judgment passed _ 


before making the order by 


MACPHERSON, J.—This is an insolvent matter, and the par-, 
ties appear under an order, calling upon them to appear an 
produce all the title-deeds and documents relating to certai 
real properties which are mentioned, and also all account or othe 
books, and also all promissory notes or company’s papers stan 
ing in the names of any of them, and that they should show caus 
why they or any or either of them should not deliver up to t 
Official Assignee the various properties mentioned, now in the” 


possession, power, or control. 


The principal question which I have to decide is whether, o 
the part of the Ofcial Assignee, it has been proved that any of 
the properties mentioned in the order, or any of the company’s 
papers, are now in the possession or control of these persons in 
such a manner as would justify me, under section 26 of the Insol- 
vent Act, in making any order for the delivery up of the property 
to the Official Assignee. Section 26(1) is of a summary character, 


(1) 1] and 12 Vict, ¢. 21, 8. 26.—And 
be it enacted, that in case any person 
shall, after any such insolvent shal! have 
petitioned for his discharge under this 
Act, or have been adjudged to have com- 
mitted an act of insolvency, and before 
the said insolvent shall have obtained 
his dischargo in the nature of a certifi- 
cate as hereinafter mentioned, be pos- 
sessed of or have under his power or 
control any property whatsoover of such 
insolvent, other than any such Govern- 
ment stock, funds, or annuities as afore- 
suid, or other than any of the stook or 
shares in any public Company either in 
England, Scotland, or Ireland, or within 
the limits aforesaid, or to which such 
insolvent may be in any way entitled, 
either under any trust, express or im- 
plied, or othorwise held for his use aud 
benefit, or in case any such pergon shall 
be at any such period indebted to such 
solvent, 1t shall be lawful for the said 
Cuurt, upou the application of any 


assignees or any creditor of such insolvent 

whose debi or demand shall have been 

admitted or established in the matter of 

the said insolvency, to cause notice to 

be given to such person, directing him to 

hold and retain the said property till the 

said Court shall make further order 

concerning the same; and thereupon it 
shall be lawful for the said Court far~ 

ther to order such person to deliver over 
such pioperty, and to pay such debts as 

aforesaid, or any part thereof, to the 

assignee or assignees of the estate and 
effects of such insolvent, for the general 
bonefit of the creditors of such insol- 
vent; and such delivery and payment“ 
shall be made accordingly in obedience to 

such order, aud such person shall, by 

sach payment and delivery, so made in 

pursuance of such ` order of the said 

Court, be discharged in iespect of such 

property and debts against all persons 

whatsoever to all intents and purposes, 
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and no doubt was intended to apply to cases in which the insol- 1889 
vent was really entitled beyond doubt to the property scheduled, In ne Dwar- 


. S a KANATIL 
and there can be no doubt that it was never intended that serious Mirer, 


a questions of title should be gone into, I desire to be expressly 8. BE Baran- 
understood that I am not here deciding any question of title one v. 
A or the other, or saying whether the property was in ier 
_;)power or control of the insolvent for the purposes of the Act. I 
hink the rulé has been properly drawn up as to the property 
ow in the possession of these persons, as there can be no 
proceedings under the section, save as regards such property as 
vas in the actual possession of the parties at the date of the rule, 
and the mere fact that these properties, prior to the present date 
and subsequent to the insolvency, came into the possession of 
the insolvent, cannot be a sufficient reason for instituting these 
proceedings. The matter has extended itself into a proceeding, 
like trying several cases of ejectment, and I have gone to the 
utmost limits of the extent to which it is possible to go under the 
section. I think it is highly inconvenient that matters of such a 
complex nature should have been gone into in the way in which 
they have; and had I known the consequence of the order which 
I was about to make, I am not sure whether I would have done 
more than to issue a rule to examine these persons, in order to 
give the Official Assignee such information as might enable him 
to proceed in a more formal manner to be put in possession of 
the property. The principle under which I intend to act under 
section 26 is that I shall make no order under the rule, except 
in cases in which I consider that there is no reasonable doubt 


4 
$ 


whatever that the property is in the actual possession, or under 
the actual cdntrol of the insolvent, Dwarkanath Mitter. It is 
quite improper to make any order in any instance in which there 
is a substantial dispute as to the title. 

* * * * * * * 

This related to properties which it was sought to have deliver- 
ed to the Official Assignee on similar grounds, but Macpher- 
son, J., considered that no sufficient case had been made out to 
justify him in holding-that the properties were the property of the 
insolvent under the control or in the possession of the parties. 

There remain the three properties standing exclusively in the 
name of Baddinath. They are all of them ona different foot- 
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1889 ing from the properties already disposed of. As to Tallah, the 
Ix ne Dwar- whole is claimed as being the property of Dwarkanath, standing 

Mirre (benami) in the name of his son Baddinath. As to this pro- 
uS perty, I think, it is impossible for me to say L have any substan- 
A. B cium, #8! doubt that it had belonged and does belong to Dwarkanath. 

Dwarkanath in his original examination was utterly unable to 
give any account of his relation to the property, and varied i 
the statements he made about it. He contradicted himself, 
son, and his wife, with reference to the circumstances under whic 
he got Tallah, and not only that, but in confirmation of the stor 
of Anand Chandra that the property was taken over in the nami 
of Baddinath, there is the fact spoken to by Dwarkanath himi- 
self and by Baddinath, that for a good many years before the 
property was put in the name of Baddinath, after it was pur- 
chased by Bacharam Roy, Dwarkanath and Baddinath occu- ; 
pied Tallah as tenants, í 

I believe Tallah was made over to Baddinath, and is in his name - 
as benami for Dwarkanath, and it is proved that Dwarkanath 
has iuterfered in the management aud collected the rents; that 
it isa conveyance not ofan old date, but a conveyance subsequent 
to the failure of the insolvent, from which I find that that pro- 
perty is under the absolute control of the insolvent, and the 
Assignee is entitled to an order for the possession of that pro- 
perty under section 26, but I decide no question of title. 

As regards Nowparuh, the case is still stronger against Baddi- 
‘nath, for this reason that, although Baddinath says itis his 
property, and although both he and Dwarkanath say it was a 
gift to him (Baddinath), still it seems that, up to the present 
time, the conveyance stands in the name of Dwavkanath, and 
up to this day the property never has been conveyed to Baddi- 
vath. That property was managed by Dwarkanath, and I 
have no doubt that itis the property of Dwarkanath. I think 
the Assignee is entitled to an order as regards that property. 

As regards Bangzillah, itis said to beloug to Baddinath. 

In that instance there was a conveyance in the name of Baddi- 
nath in 1835 or 1836, and so far the matter is in favor of Baddi- 
nath, and this makes it more difficult for me to make an order 
under the section. 

At the same time, when such a lame explanation is given, and 
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when again we find the property managed by Dwarkanath, as 
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well as Baddinath, it appears to me that the property was under!" Re Dwar- 


the control of Dwarkanath, and as regards that the Assignee is 
entitled to an order for possession. 

As regards the company’s paper, the right to that follows 
the decision as to the Tallah property, because the only company’s 

aper spoken of is the company’s paper of rupees 4,500; and 

Ifind that the Tallah property was at all times inthe possession 

f Dwarkanath, and if I find that a portion of Tallah was sold 
o Government for rupees 4,500, it follows, as a natural conse- 

uence, that the rupees 4,500 were in the possession of Dwarka- 
mest and are also subject to the order now to be made as regards 
this paper. A certain portion of it has disappeared; but as regards 
rupees 3,000, which are said to have been transferred to the name 
of the child of Baddinath, I think an order must be made. I 
treat that as no transfer, and I shall therefore make an order as 
regards these rupees 3,000, that Ratanmani and Baddinath do 
deliver the same tothe Official Assignee. There remains the 
question of costs; and as regards that Sadamani, as against 
whom the application is dismissed, is entitled to her costs such 
asshe may have incurred; but Ratanmani, against whom the appli- 
cation is also dismissed, is not entitled to her costs. As regards 
Baddinath, so far a decree has been given against him, the pro- 
perties all being ordered to be given up, still I do not see the 
propriety of my making any order for him to pay any costs. 

The petitioners appealed from the order made in pursuance 
of this judgment on the following grounds :— 

1. That the Insolvent Court had no jurisdiction to make the 
order. ` 

2. Thaton the facts found in the judgment of the lower 
Court, if the Court had jurisdiction, it ought in its discretion to 
have refused to make the order, and have left the Official 
Assignee to establish his rights (if any) by regular suit. 

3. That it appeared from the evidence that the proceedings 
in which the order was made were instituted through the said 
Assignee, and the costs or part of the costs were paid by one 
Anand Chandra Mitter, who was not a creditor, for hisown private 
purposes, and not with a view to benefit the creditors; and.that 
such proceedings were an abuse of the process of the Court. 
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1869 4, That there was no evidence before the said Court that the 
Teue Dwag: properties in the order named, or any of them, were the property 
Mırrer. of the insolvent, or that he was entitled to any of them, under 
8. M. Ravan- any trust, express or implied, or that they were held for his use 
MANI DAsI 
v. and benefit, 
A B Moir 5 ‘That the finding of the Judge was against the evidence. 
6. That the right (if any) of the Oficial Assignee in th 
property was barred by limitation. 
7. That the company’s paper in the order named was not a 
the time of the making of the said order nisi of April 17, 1869 Mf 
in the names of your petitioners and of S. M. Sadamani Dasi | 


and Dwarkanath Mitter, or any or either of them. 


Mr. Marindin and Mr. Cowell for the appellants. 
Mr. ‘Graham and Mr. Branson for the respondent. 


Peacock, C. J.—It appears to me that there is no ground for 
interfering with this order. Putting out of consideration alto- 
gether the deposition of Anand Chandra Mitter, there is ample 
evidence in the testimony given by Ratanmani Dasi and 
Baddinath Mitter to shew that the properties in dispute were 
held benami for the insolvent. The only question on which I had 
any doubt was the one which I suggested to Mr. Marindin at the 
close of his argument, as to whether section 26 of the llth and 
12th Vict., c. 21, authorized the Insolvent Court to make an order 
for the delivery of property, or for the payment of a debt alleged 
to be the property of the-insolvent or to be due to him, when 
the title or debt was a matter in dispute. But looking to the 
words of the section, it appears to me that they are too strong to 
have any other interpretation put upon them than that the 
Insolvent Court has the power to order any person who has the 
possession of, or has under his power or control, any property of 
the insolvent to deliver over such property to the Assignee. The 
words, “it shall be lawful for the said Court,” do not appear 
to me to render it compulsory on the Court in all cases to 
try whether the disputed property belonged to the insolvent or 
not; but it is discretionary with the Court to enter upon the 
trial of such a question and tomake an order. There are many 
cases of fraudulent transfers of moveable property on the eve 
of insolvency or after it,in which, unless the Insolvent Court 
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had the power, the property might be made away with before 1869 
an action could be brought and determined ; and if the Court has Ix m= Dwar- 
the power, it appears to me that the present is one of those cases Morne, 
in which, in the exercise of its power, it ought to make an 8S. M, Rasan- 
order. MANI Daar 
The case is one in which part of the property is claimed TPS DTR 
y the son of the insolvent, and part of it, viz., the company’s 
aper, is claimed by the wife. Itis proved by the wife and by 
e gon that the rents of the property are sometimes paid to the 
other, and sometimes to the son, and that the father (the insol- 
vent) sometimes receives them ; that the mother and son and the 
father all live together; and that the rents of the property are 
disposed of for the benefit of the whole family. 
There was a technical objection raised by Mr. Marindin, with 
¢ regard to the Government paper, that the rule nisi mentioned 
paper standing in the names of the mother and the son, or in the 
name of one of them; whereas the paper, some three or four 
days before the rule nist was granted, had been made over to 
'. Abinas Chandra, the son of Baddinath, the insolvent’s son. 
Now, there seems to be no good reason why, just at that very 
moment, the Government notes should have been transferred to the 
son of Baddinath if the case were an honest one. It appears to 
me that the technical objection fails, and that the learned Judge 
who made the order was right in ordering that the Government 
note for rupees 3,000, which had not been bond fide disposed of, 
and which is described in the order, as the note realized as part of 
the proceeds of the Tallah property, should be transferred. But 
although the technical objection fails, it appears to me that the fact 
of that transfer tends very much to confirm me in my opinion 
that the Tallah property was held benami for the insolvent. 
Then again, although the order is upon Baddinath to transfer 
the property, and upon Baddinath and the wife of the insolvent 
to transfer the note, the wife and the son join in one appeal 
against the whole of the order and allege as grounds of appeal, 
grounds which affect the order as to the land, as well as the order 
as regards the promissory note. It appears to me that that 
shows that the wife and the sonhadno very clear notion as to 
which of them the property belonged, and that the common object 
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1869 of the two was to protect the property for the benefit ofthe insol- 


Ix rE Dwar- vent. 
KANATIT 


Mirar, I think that the order of the Insolvent Court ought to be 


S. M. Raray- affirmed with the costs of this appeal. 
MANI DASI 


Y. 

A OD Mume Panar, J.—I agree with the Chief Justice that the 26t 
section of the Act gives power to the Insolvent Court in a oors 
tain case upon the application of the assignee or any creditor 
after notice, to order a person who should be possessed of ae 
perty belonging to or be indebted to the insolvent, to deliver 
over such property, or pay such debt to the assignee. Now the 
case is thus described: —“ Ifany person shall, after any such insol- 
vent shall have petitioned for his discharge, be possessed of or 
have under his power or control any property whatsoever of such 
insolvent, or to which such insolvent may be in any way entitled, 
&c.” Certainly, before making an order, the Court must satisfy 
itself that such a case has occurred,and it can only do so by a 
process of judicial inquiry, and upon the hearing of evidence. 
In other words, the Insolvent Court must be competent for the á 
purposes of section 26 to take evidence, and thereon to adjudi- 
cate whether or not a specified person is possessed of or has 
under his power or control any property of the insolvent, or is in 
any amount indebted to the insolvent. It is no doubt observ- 

” able that there is not a corresponding enactment in any of the 
English Acts; but it seems tome that there is good reason why 
it should be specially introduced into an Act intended to be 
worked in this country. The prevalence of benami transactions, 
and of the enjoyment of property jointly in various shares by 
members of large families, renders it necessary that the Insolvent 
Court should have extraordinary powers for the purpose of 
enabling the Official Assignee, on behalf of the creditors, to secure 
the property of the insolvent, and to protect it from fraudulent 
transfers effected for the purpose of saving the property from 
distribution among his creditors. 

T also think with the Chief Justice that ‘ii: words, “it shall 
be lawful for the said Court,” do not render it compulsory on 
the Court to act in all cases in which an application should 
be made to it by the Official Assignee, or by a creditor. It 
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appears to me further not difficult to say where the line 1369 
should be drawn, separating cases in which the Insolvent Court Ix ee ANS 
should take action from those in which the Official Assignee Mrrrer, 
should be referred to the Civil Court. The procedure of the Bab a 
Insolvent Court, and the mode prescribed for an application 
under section 26, are not very appropriate to an inquiry, which 

ainly has regard to conflicting rights of property; but I see no 
eason at all why a determination, completely satisfactory should 
ot be come to in proceedings of this kind, when the matter of 

quiry is simply a matter of fact, such as those which I have 
ust now referred to; an inquiry whether the property is held 
enami or not, or whether it is a portion of joint-family pro- 
perty. And again, there is a large class of simple debts, 
which may be very safely inquired into, and all the facts 
ascertained by merely bringing the parties face to face with 
each other through the machinery of a simple noaee or order 
i, nisi, such as that prescribed by this section. - 


v. 
A. B. MILER, 


t Moreover, I would add that it seems to me now too late to 

' question the power of the Insolvent Court to make an order of 
this sort under the 26th section of the Act, considering that at this 
time the Act has been in operation for upwards of twenty years; 
and that it has been the constant practice of the Insolvent Court 
to make such orders during that period. At the same time, I be- 
lieve, it has always been the practice ofthe Court, and I am sure 
it has been the practice during the period of my experience here, 
to abstain from making orders to deliver over goods, or to pay 
debts when it appears that there is really a conflict of right or 
equity between the insolvent and the person in whose possession 
the goods are, or from whom payment of the debt is sought to 
be obtained.- 


As to the facts of this case, I also agree with the Chief Justice 
that even if the evidence of Anand Chandra is set on one 
side, there is amply sufficient in the testimony of the other wit- 
nesses to support the finding to which the learned Commissioner 
has arrived. I have no sort of doubt that these three properties 
were really held by Baddinath benami for the benefit of the 
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1869 insolvent, and the notes, as the learned Commissioner observed, 


In RE Dwar- i 
pe Pwas- stand exactly on the same footing. 


i ae Attorneys for the appellants: Messrs. Sims and Mitter. 
8. M. RATAN- a i 
xanı Dast Attorneys -for the Official Assignee:—Messrs. Swinhoe, Law, 


v. 
. A.B. Mer, and Co. 


Attorneys for the insolyent:—Messrs. Watkins, Trotman, 
and Co. 


Before Sir Barnes Peacock, Kt., Chief Justioe, and’ Mr. Justice Mitter. 


1869 MANGALA DEBI AND OTHERS (Daranpaxts) v. DINANATH BOSH 
Sept, 23, (Pxanstirr.) 


Hindu Law—Family Dwelling-house—Factum Valet—2 Colebrooke’s 
Digest, p. 183. ; 
A Hindu died, leaving a widow and an adopted son, who continued, after his death, ( 
to reside in the same dwelling-house in which they had resided with the deceased ‘ 
during his life-time, and which formed a portion of his estate. The sonbeingan / 
infant, the widow had the management of the house, and let a portion of it to 
tenants at a monthly rent. Subsequently, the son sold the house, as his property by j 
inheritance, to a stranger, who gave the widow and tenants a week’s notice to quit. < 
Held, that the gon, even if he had attained his majority, could not evict the widow, 
or authorise a purchaser to do so, without providing some other suitable dwelling 
for her; nor in any case could the tenants be turned out without a month’s notice. 


It seems that the passage in Katyayana, 2 Colebrooke’s Digest, p. 183 (1) wa 
restriction and not a moral precept only, and that the heir of the deceased bas not 


such a right in the dwelling of the family that he can at once, of his own pleasure, 
turn out the females of the family, or sell it and give the purchaser a right to turn 
them out. 

THIs was.a suit for possession of a dwelling-house and land, to 
which the plaintiff alleged he became entitled as purchaser by 
virtue of a duly registered deed, dated 10th February 1869. The 
property had belénged to one Sudharam Bhattacharjee, who had 
lived in the house with his family up to the time of his death, and 
on his death his heir was his adopted son, Umes Chandra. His 
widow, one of the defendants, had continued to live in the house, 
which was the subject of suit, and had under-let some parts of it 

(1) 2 Colebrooke’s Digest, p. 133:— “give away, whatever it be, whether 
“ Except his whole estate and his dwoll- “fixed or moveable, otherwise it may 


“ ing-house, what remains after the food ‘ not be given.” 
and clothing of his family, a man may 
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to monthly tenants. It was contended that she was entitled to ne 
live for her life in the house as being the family dwelling-house ; ee 
and there was also an attempt to set up a nuncupative will, by  Diwaxarn 
which she alleged her husband had left her the house for her life.  2°%* 
It was also contended that the sale by Umes Chandra was illegal 
and void, as he was a minor at the time of executing the convey- 
ance. The evidence as to his age was conflicting, a horoscope 
produced by the defendant, Mangala Debi, his adoptive mother, 
making him out to be under 16. His natural mother’s evidence, 
and a horoscope produced by her, tended to show that he was 

ver 16, but under 18, at the date of the conveyance to the 
plaintif. Demand was made by the plaintiffs attorneys for 
delivery of the title deeds of the property, and the defendant, 
Mangala Debi, alleged that she had deposited them as security 
with one Kanto Ghose for certain money borrowed by her to 
meet the expenses of some legal proceedings which had been 
instituted in respect of this property. On the 7th of May 
1869, the plaintiff's attorneys sent a notice in writing to the 
defendants, including the widow and the under-tenants, to quit 
the house within a week, and deliver up possession to the plain- 
tiff. This she refused to do, and the plaintiff thereupon brought 
the present suit to eject her. 


Mr. Graham and Mr. Phillips for plaintiff. 


My. Creagh for defendants. 
The judgment of the lower Court was as follows : 


Purar, J.—The evidence in support of the nuncupative 
will is far too slight, even if it could be depended on to establish 
anything of which a Court would grant probate. I think there 
can be no doubt on the evidence of Mr. Creagh’s witnesses, that 
what the dying man said was of the most general character. 
Then, as to the alleged mortgage, I think Mr. Graham is right 
when he says there really is no evidence to support it. There 
is simply the bare statement of the female defendant that she 
borrowed Rs. 600 from Kanto Bose on security of the title deeds. 
She also, at the same time, says, she borrowed Rs. 200 from other 
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sources, and raised Ra. 400 by the sale or pledge of her jewels 
and ornaments. Kanto has not been produced. Mangala was 
not asked if she re-paid the money, and I have no evidence as to ı 
where the deeds now are. I cannot say on such materials that 
the heir of Umes Chandra had not an entire right to dispose of 
the property. Really, the only point in substantial contest was 
the age of Umes, and as to that I think Mr. Creagh’s wi 
nesses put him out of Court. Panchanan Ruder, the first inde- 
pendent Witness, said, he had resided on the premises 14 or 15 
years; a boy was not there when he first came, but 14 years a 
he first saw him; he was then a child playing about, and could 
not therefore be much less than one year and-a-half old; and at 
the endof his testimony he said, it was two or three years ago that 
Umes quarrelled with his mother and went away. If he 
cannot speak toan event three years old within a year, his 
testimony is not to be depended on in a question in which |. 
everything turns on his correctness as to an event of 
14 years ago. The horoscope the defendant relies on is 
worthless to show the birth of a child, and the mother was 
entirely unable to explain her own testimony as to the occa- 
sion when it was prepared. “It was made when he was six months 
« old, when rice was first given,—the occasion on which such 
‘documents are prepared. It was prepared when the child 
“was with his mother; my husband got it prepared and gave it 
“to me.” She repeats more than once that the child was not 
adopted until it was 18 months old, and goes on to say: “I don’t 
know why -my husband did so, &c.” I do not suppose any one 
in Court could suggest a reason on this defendant’s evidence. I 
see nothing of substance to place against the testimony of the 
mother. Mr. Creagh threw some implication on the trust- 
worthiness of the.mother; but had she not been called, we should 
have heard some of his emphatic sentences against the party 
who did not bring the only person who could speak to the truth 
(the mother). I see nothing to lead me to believe that what 
the natural mother says is false. The boy is not a party to the 
record, and in no way damaged by the decree of the Court. If 
he has equities not put forward now, he will, as far as this decree 
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is concerned, be in a position to maintain them hereafter. The 
plaintiff's title is made out, and he has a right to recover against 
Mangala and the other defendants. 


The decree was, that the defendants should deliver to the 
plaintiff quiet possession of the house in dispute, 20 Mirzapore 
ane, and also pay to the plaintiff his costs of the suit on scale 

, with interest. 


\ From this decree the defendaut, Mangala Debi, appealed. 


Mr. Creagh, for the appellant, contended that the conveyance 
òf the lands having been made by an infant was invalid by 
Hindu law—citing Macpherson on Infants, 297, and the Vyavastha 
Darpana, 398; that the deposit of the title deeds constituted a 
legal mortgage of the estate—citing Macpherson on Mortgages, 
36, 228—230, and cases there cited; that there was no authority 
proved to have been given by the plaintiff to his attorneys to 
serve a notice to quit or to demand possession—citing Cole on 
Ejectment, 58 and 59; Roscoe on Evidence, 623; Doe d. 
Loscombe v, Clifford (1); Woodfall on Landlord and Tenant, 308; 
and Doe d. Pulker v. Walker (2); and that the plaintiff had no 
legal right to tum the defendant, a Hindu widow, out of the 
family-house in which her hushand left her—1 Strange’s Hindu 
Law, 171; 2 Strange’s Hindu Law, 294—301; 1 Morley’s 
Digest, 439—442, and cases cited therein. These cases, he con- 
tended, decided that she was entitled to remain till her death in 
the family residence, and to have suitable maintenance allowed 
her. 


Mr. Phillips for the respondent (being desired by the 
Court to confine himself to the questions of the sufficiendy of 
the notice to quit, and of the power of the plaintiff’s vendor to 
eject the widow), contended, that the objection of want of 
authority to give the notice to quit was not taken in the Court 
below, and that in such a case the Court would hear further 
evidence if it entertained the objection. He also contended 
that the authority of the attorneys to give the notice was suffi- 
` ciently proved, and that the notice was a reasonable one, the time 


(1) 20, & K., 455. Q)14L.5,Q.B, 181. 
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1869 to be given by the notice to a tenant-at-will, such asthe principal 
Maxcata defendant in this case, was a matter to be determined by 
nee its reasonableness under all the circumstances. As to the. 

Boss. second point he argued that the widow’s interest in her 

deceased husband’s estate was merely a personal right to 
‘maintenance against the heir; and that she had no lien on the 
family dwelling-house for her maintenance, and had no estat 
in the property. He also contended that there was no proof! 
that the house in question was the family dwelling-house, th 
house not being ancestral property, the deceased having possessed 
and occasionally inhabited other houses, and having been proved 
only to have livéd there a short time before his death, which took 
place in that house. 
Mr. Creagh was not called upon to reply. 


Pracock, C. J.—This is a suit brought by Dinanath Bose 
against Mangala Debi and others, to recover possession of cer- 
tain premises described as No. 20, Mirzapore Lane. The premises 
are called “a lower-roomed dwelling-house, with the piece or 
parcel of land or ground on part whereof the same is erected 
and built, containing by estimation six and-a-half katas.” They 
are all treated as No. 20, Mirzapore Lane, and I therefore take it 
that that part of the land on which the house is not erected is 
appurtenant to the house, and is part of the premises belonging 
to the dwelling-house ; at any rate there was no proof that the 
defendants occupied morethan the dwelling-house. Tho plaintiff 
claims, under a conveyance from Umes Chandra, dated the 
10th of February 1869. Umes Chandra was the adopted 
gon of Sudharam Bhattacharjee, deceased, who was the husband 
of Mangala Debi; and it isin evidenceethat the husband lived 
in the plaintiff’s dwelling-house with his wife up to the time of his 
death; and that, at the time of his death, Umes Chandra was an 
infant. Some question has been raised as to whether Umes 
Chandra had attained his majority at the time when he executed 
the conveyance; but itis unnecessary to decide, for the purposes 
of the present suit, whether he was or was not a minor at that time. 
I certainly should not place any reliance on the horoscope pro- 
duced by the boy’s natural mother if it were necessary to decide 
the question, for it certainly does not come outof the possession of 
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those with whom you would expect to find it, for it comes from 1869 
the boy’s own family, after he had ceased by reason of his adop- MANGALA 
I 


tion to be a member of that family. Besides, it docs not, so far v. 
. Š IN. 
as I can judge, amount to a complete document of the kind. Born. 


It has been attempted to be shown that the husband by a nun- 
cupative will gave this property to his wife. ButIdo not think 
that the evidence is sufficient to show that the husband -intended 
to make a will. Then, again, it is said, that Mangala Debi 
deposited the title deeds of this dwelling house as a security for 
advances which had been made toher; but that fact, I think, 

(has not been sufficiently proved in the absence of the production 
of those title deeds by some person who claims to hold them 
‘a8 an equitable deposit. 

The first question which we have to determine is, whether the 
plaintiff is entitled to turn out the widow of the adoptive father 
of his vendor, either with or without notice; and if he cannot 
turn her out without notice, whether the notice given in the 
present instance was sufficient. The next question is, whether | 
he is entitled to turn out the other defendants, some of whom 
have been proved to hold different parts of the house at a 
monthly rent under the widow, and others who have not been 
proved to be actually in possession. This last point may appear 
to be somewhat technical, but the probability is that, if those 
defendants had been proved to be in possession, it would also have 
been proved at the same time that they were holding parts of the 
house like the other defendants as monthly tenants. 

I have very great doubt myself whether a son, either natural 
born or adopted, is entitled to turn his father’s widow and the 
other females of the family who are entitled to maintenance out 
of the dwelling selected by the father for his own residence, and 
in which he left the females of his family at the time of his death. 
No one who is at all acquainted with the usages and customs of 
Hindus can doubt, that it would be highly injurious to the reputa- 
tion of the females of a family to be turned out of the residence, at 
least until some other proper place has been provided for them, 
It is laid down by Katyayana that,“ except his whole estate and his 
“ dwelling-house, what remains after the food and clothing of his 
“family, a man may give away, whatever it be, whether fixed or 

11—eE 
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1869 “ moveable, otherwise it may not be given” (1) The meaning of 
Maya sus that passage is, that he must not give away his whole estate 
ee on without providing food and clothing for his family, and that he 
IWAN ATH . . . ‘ * 
Bosse, must reserve “ one house, without which he himself or his family 


might want a dwelling.” Jagganatha, in his commentary, refer- 
ring to this text, says: “It is meant generally, comprehending oa 
a pond supplying water for common use or the like.” The / 
meaning being that, whatever is appurtenant to a dwelling is < 
to be retained with the dwelling. Inthe Dayabhaga, Chapter 6, 
Section 2, verse 29, it is said, “that no division of a house 
takes place.” 

The only difficulty is in deciding whether this is a moral 
precept, or whether the right of the family to remain in the 
dwelling-house causes such a want of title on the part of the 
owner to sell as would preclude the operation of the maxim 
current in Bengal of factum valet, 

In the Dayabhaga, Chapter 2, verses 16, 17, and 18, a dis- 
tinction between the restriction of ownership and a mere moral 
precept is, I think, pointed out. Im verse 16 itis said: “ So 
** Vishnu says ‘ when a father separates his sons from himself, 
«c his will regulates the division of his own acquired wealth. 
«< But, in the estate inherited from the grand-father, the owner- 
“« ship of father and son is equal.”” Verse 17 says: “ This is 
“ very clear. When the father separates his sons from himself, 
“he may, by his own choice, give them greater or less allot- 
“« ments, if the wealth were acquired by himself; but not so, 
s if it were property inherited from the grand-father, because 
“they have an equal right to it The father has not in such 
“ case an unlimited discretion.” 

Verse 18 then proceeds: “ Hence (since the text becomes per- 
« tinent by taking it in the sense above stated, because there is 
“ ownership restricted by law in respect of shares, and not an 
“ unlimited discretion,) both opinions, that the mention of like 
“ ownership provides for an equal division between father and 
‘gon in the case of property ancestral, and that it establishes 
* the son’s right to require partition, ought to be rejected.” 


ee LA, 


(1) 2 Colebrooke’s Digest, 133. 
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That shows that, with’ regard to ancestral property, the 1889 
father’s inability to make an unequal partition of ancestral Masvoata 
property among his sons depends on restricted ownership, and Pn aie 
that he has not an unlimited discretion over his property. In Bosz. 
those cases where a man has no title to convey, or where 
his right is restricted, the rule of factum valet does not apply. 

That rule will not give a good title to a person to whom another 
conveys more than he has a legal right to convey. The distinc- 
tion is pointed out clearly in Macnaghten’s Hindu Law from 
‘pages 4 to 10. 

; If a man’s right is not restricted, factum valet applies; his 
act is valid if he has title, although he may be guilty of an im- 
moral act in doing what he has a legal right to do; but if his 
right is restricted, the rule, factum valet, does not enable him to go 
beyond the restriction. The most difficult question here is, whe- 
ther this passage of Katyayana, which says that a dwelling-house 
may not be given, is a mere moral precept or arestriction ona man’s 
right to convey. It seems-to me at present that it is a restric- 
tion and not a mere moral precept, aud that the son and heir of 
the father has not such a right in the dwelling of the family that 
he can at once, of his own pleasure, turn out all the females of 
the family, or sell it and give the purchaser a right to turn them 
out. 

One case was cited by Mr. Creagh, from Morley’s Digest, 
page 439, reported in 4 Borradaile’s Reports, which, although not 
an authority in the Bengal School, tends to throw some light upon 
this doctrine of Katyayana. It runs thus: “ A widow ofa Hindu 
‘© (who had by her two sons, both of whom died, one leaving B his 
“ widow, and C hisson), was turned out of the family-house after 
“ the death of her two sons by B and C, and sued for a house and 
“maintenance. An award of arbitration inthe dispute had insured 
« A a sufficient maintenance; and B and C maintained that A’s 
“husband had provided her with a house, mortgaged to him by a 
“third person, and since redeemed; and that she was bound to 
* provide herself a lodging out of the redemption-money. But as 
“ B and C were unable to show that A’s husband had assigned her 
* this house as a lodging, the Court decided, according to the 
“opinion of the law officers, that A should be allowed a suitable 
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“ get of apartments in the family-house, and a sum of money to 
“ provide herself with household furniture.” 


In the same volume of Morley’s Digest, page 440, Case 21, it is 
said: “ Where one of two united Hindu brothers, living with their 
“ mother, died, leaving a widow and a daughter, it was held, in 
* accordance with the opinion of the law officers, that the widow a 
“ must take her daughter and live with her mother and brother+ 
“in-law in their house ; the brother-in-law being entitled to pro 
“ vide her with maintenance and to protect her; and that ee 
‘she not agree with them, the brother-in-law must give up a part 
“of the house for her residence, and afford her a suitable mainte 
“ nance.” l 

Now, unless the lady had a rightin a part of the house, the 
Court could not have decreed that she should have certain 
apartments allotted to her in it. 

In the Dayabhaga, Chapter 11, Section 1, verses 56 and 57, it 
is laid down, that “a widow ought to remain in her husband’s 
dwelling-house.” i 

In Sir Francis Macnaghten’s Principles of Hindu Law, page 60, 
it is said: “ It is now my purpose to show how far a widow having 
“a right to maintenance may, by the Hindu law as administered 
“in the Supreme Court, compel a person in possession of her hus- 
“ band’s estate to maintain her, or to make an allowance for the 
“ purpose of enabling her to maintain herself. 


* In the year 1799, Sreemutiee Mundoodaree Dabee, the 
“eldest widow of Tilluckram Puckrasee, by my advice filed 
“a bill against Joynarain Puckrasee, who was the son of 
“ Tillackram Puckrasee by another wife then living,—this was 
“the first proceeding of the sort that was had in the 
“ Supreme Court. The bill stated that Joynarain had threatened 
** to turn the complainant, Mundoodaree Dabee, out of the family- 
“house; that the whole tenor of his conduct towards her was 
“ unbecoming and improper; and that he had neglected and 
“ refused to maintain her in a manner suitable to the wealth of 
** which her husband Tilluckram had died possessed.” The son, 
in his answer, stated that he was willing to maintain her in the 
dwelling-house, and a decree was made for maintenance. 


~ 
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It appears to me that, in the present case, the adopted son was 
not entitled to turn the widow of his (vendor’s) father out of the 


dwelling-house, in which she was left by her husband at the ` 


time of his death; atany rate, that he could not do so, or author- 
ize a purchaser to do so without providing some other suitable 
dwelling. It seems quite contrary to every principle of Hindu 
law, by which the property taken by an heir is for the spiritual 
enefit of the deceased, to suppose it would not have contained 
me provision to protect a Hindu widow from being. turned 

t of the dwelling in which her husband left her at the time 
of his death, without notice or even after a week’s notice. 

`The defendant, Mangala Debi, having been left by her 
husband with an adopted son, an infant, properly took the 
management of the house, and I apprehend that, according to 
the doctrine laid down by the Privy Council in the case of 
Hunodman Pershad Panday v. Mussamut Babooee Munraj Koon- 
wuree (1), she had a right to do that which was beneficial, and I 
think she had a right to let out certain portions of that house to 
other persons as monthly tenants for the purpose of obtaining 
maintenance for herself and her infant child. 

It appears to me that those monthly tenants could not be 
turned out immediately on the son’s coming of age without 
properly determining the monthly tenancies, and that those 
monthly tenancies were not properly determined by the notice 
given, even if the attorneys had proper authority to give 
the notice, as being tenants at a monthly rent they could not 
be turned out at aweek’s notice. Even if Mangala Debi, as the 
widow of herhusband, had no legal right to remain in the 
apartments in Which she was resident for the remainder of her 
life, it would indeed be strange if she could be turned out after 
a week’s notice, when the tenants whom she had let in as month- 
ly tenants could not be turned out without at least a month’s 
notice. There is nothing to show that the son after he came of 
age, if indeed he is of age, ever repudiated the arrangements 
made by his mother during his minority in regard to the house, 

In this case it is not proved even that the demand for posses- 


(1) 6 Moore’s L A., 393, 


81 


1869 
MANGALA 
Dust 


v. 
DINANATH 


10 


82 HIGH COURT OF JUDICATURE, CALCUTTA [B.L. R. 


1889 sion was made, before the suit was brought, by agents of the 
be ae plaintiff authorised to make that demand for possession, and 
Dimer VPOP that ground alone, if there were no others, it appears to 

Boss. me that the defendants are entitled to a decree. I have thought 

it right not to decide the case merely upon that last point, with- 
out adverting to the other points, because although I do not y 
recollect a case myself in which an attempt has ever been a 
by a Hindu son, whether natural born or adopted, to turn hi 
mother out of the house in which his father left her at the ting 
of his death, I cannot think that it is consistent with the Iingua 
law that such a right should be conferred on a purchaser. I aga 
now speaking of the dwelling-house of the family. I am not 
speaking of dwelling-houses which belong to an ancestor as a 
mere matter of investment or productive property. 

It appears to me that the plaintiff has not established a right 
to turn the defendants out of possession of this house, and that 
the judgment of the lower Court ought to be reversed. The 
plaintiff in this case has attempted to do that which, as a Hindu, 
he must have known would cast discredit upon the widow, if she had 
to venture from the house in which her husband left her, without 
previously having some other proper place of residence provided 
for her, He ought, therefore, in my opinion, to pay the costs in 
the lower Court, and the costs of this appeal, both to be taxed 
according to scale No. 2, 


Mirrer, J.—I entirely concur in this judgment. 
Attorney for the appellant: Baboo M. C. Chatterjee. 


Attorneys for the respondents: Messra. Beeby and Rutter. 
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Before Mr. Justice Phear. 


BRAJANATH KUNDU CHOWDHRY axb ornsns v. S. M. GOBIND- 
MANI DASI AND orners. — 


Redemption, Equity of— Collateral Security— Attachment——-Ezrecution. 


The dofendants mortgaged certain property in the mofussil to the plaintiffs in April 
1863, and at the same time, as a collateral security to the mortgage, executed a bond in 
favor of the plaintiffs, and a warrant of attorney to enter up Judgment on the bond, 
Judgment was entered ap, and a decree obtained thereon, soon after the bond was exe- 
cuted. In accordance with a covenant in the mortgage deed, the mortgagees entered 

(aio possession and receipt of the rents and profits of the estate which they were autho- 

rized to receive for five years from the date of the mortgage. Thoy remained in pos- 
session for sıx years, and then, more than one year having elapsed since any proceed- 
ings in execution had been taken, they applied for execution of their deciec against 
the mortgaged property. The property was out of the jurisdiction of the Court. 

Held that, if the application were granted, the exccution of the decree must be 
limited to property other than that which was the subject of the mortgage. There 
being evidence to show that the parties had entered into an agreement for a fresh 
mortgage of the property for twonty-two years, the application for execution was 
refused, 

Semble —An equity of redemption cannot be taken in execution of a decree for 
a money-debt under the attachment clauses of Act VIII of 1859, 


THIS was an application for execution of a decree by the 
plaintiffs against certain property in the mofussil belonging to 
the defendants, but of which they, the plaintiffs, were in possession 
under a mortgage executed in their favor by the defendants. The 
decree had been obtained in 1863 on a warrant of attorney, which, 
with a bond, had been given by the defendants as a collateral 
security with a mortgage. The plaintiffs had, in accordance with 
an order of the Court made in the matter, filed an account of 
the rents and profits which had come into their hands since they 
had been in possession, This account showed a sum due in favor 
of the plaintiffs. The plaintiffs were at the date of the present 
application still in‘ possession of the property. 

It was admitted by the parties that there was an agreement 
by the plaintiffs to take a fresh mortgage of the property, but no 
deed to that effect had been executed on account of there being 
some dispute as to the terms. By that agreement, however, it 
appeared that the mortgage-money was not to be paid. for up- 
wards of twenty years. 
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1869 Mr, Kennedy and Mr. Piffard, for the plaintiffs, cited Troyluck- 
Bassaxatx mohun Tagore v, Gobin Chunder Sen (1) and Biswanath Mukho- 
Cuowpunr padhya v. Gosaindas Bara Madah (2) to show that a mort- 

8. M. Gosmo- gagee might resort to any of, or all, his remedies at once (Goote on 

PR Mortgages, 242), and could, therefore, proceed against the equity 

of redemption. [PHEar, J.—Has it not been decided in this 
Court that an equity of redemption cannot be taken inexecution “ 
under Act VIII of 1859? and if it were not so, this Court being j 
a Court of Equity would not allow an execution of that'kind which 
would practically destroy the mortgagor’s equity.] The Court ? 
is sitting as a Court of Common Law, but with power to stay an/ 
execution in a case where an injunction would be granted inj 
equity: Wills v. Levett (3). 


Mr. Branson, Mr. Evans, and Mr. Marindin with them, for the 
defendants, contended that the plaintiffs having made the agree- 
ment to take a fresh mortgage were bound to perform it; but if 
this were not so, that the equity of redemption could not be 
taken in execution. 


Parar, J.—The loan, which is the basis of all these proceed- 
ings, was made in April 1863. To secure repayment of this * 
loan, Gobindmani Dasi and her three daughters mortgaged to the 
Chowdhrys certain property, all of which, I believe, lies in the ~~ 
mofussil. On the same date, these ladies executed a bond by 
way of collateral security, and further a warrant to enter up 
judgment on this bond. The mortgage contained a covenant to 
give up possession at once; and on the same day, in order to give, 

I suppose, greater force to this covenant, the ladies executed a 
warrant to enter up judgment in ejectment for these properties ; 
and lastly they executed a warrant to the Chowdhrys authorising 
them to receive the rents of the property for a period of five years. 
I should have added that the time for payment of the mortgage 
debt was fixed at five years after the date on which the mortgage - 
was executed. One can hardly avoid seeing that these ladies 
were tied and bound in a most remarkable way, and that the 


(1) 1 Hyde, 289, and see Mackinnon v. Gunnes Chunder Dey, 11. J, N. S, 870, 
(2) 8B. L. R, App., 140. (8) 1 De Gex & Sm., 392. 
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mortgagees obtained almost every conceivable security for re- _ 1809 
payment of the money advanced. The mortgagees immediately Bas74xTm 
took possession and entered into receipt of the rents of the mort- Cuowpunr 
gaged property, generally by virtue of the powers which I have S M. M. Gommon- 
mentioned, and in particular under the irrevocable warrant to 
receive the rents for five years. They have continued in possession 

and receipt of the rents for upwards of six years. Also judg- 

ment was entered up on the bond in 1863, shortly after its exe- 

€ution. Since that time some of the plaintiffs in the suit on the 
$ ond have died, and the suit has been revived in the name 

pf their representatives jointly with the survivors; and the pre- 

sent application, which I have to consider, is san application by 

the mortgagees, plaintiffs, to be allowed to issue execution 

on the judgment upon the bond, more than one year having 
elapsed since any proceedings in execution were last taken. 

I have, therefore, to say whether, under the circumstances 

which I have just now mentioned, considering the parties to 

the suit, and having regard to what has happened since the 
judgment was entered up, it is right and proper that I should 

allow the plaintiffs to take out execution, It is at once appa- 

vent that the plaintiffs are mortgagees possessing simultaneously 

two remedies for ensuring payment of the debt, and much time 

was occupied yesterday in the discussion of the general rights 

of mortgagees under this state of. things. As I threw out dur- 

ing that argument, it is, undoubtedly, quite true that the Court 

of Chancery in England will not, as a rule, interfere with or dis- 

turb a mortgagee to prevent him from pursuing more than one, 

or all, his remedies at once. The mortgagors have, by their con- 

tract, given the mortgagees the right to the concurrent remedies, 

and the Court will not deprive the latter of the full benefit of 

the contract, unless for special reasons ; but I apprehend that the 

Court will always interfere, even in England, if necessary, for the 
purpose of preventing the mortgagee from working oppression 

or vexatious harassment by an extreme use of his rights, or for 

the purpose of giving effect to any equity between the parties 

which may arise on the facts, dehors the contract itself. That is 

the rule, as I have always understood it, in England, where the 

Court of Chancery is thus peculiarly situated, namely, that it 
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amounts to this, that a person who had a charge by khut on cer- 1869 
tain property, and who had obtained a decree for making good RRATANATII 
that charge against the property, —if he assigned his decree, his CHO DARE 
assignee was entitled to execute that decree, notwithstanding that S. M. Gosso- 
the property had, in the meantime, been sold under another decree ; nd 
a proposition which does not seem to have any bearing whatever 
on the present question. I had been disposed always to take the 

iew that the attachment sections of Act VIII do not apply to 

uch property as an equity of redemption; and I have been told 

at Mr. Justice Norman, on one occasion, formally pronounced an 

dpinion to that effect. But I abstain from judicially determining 
that point now. The principal considerations which have 
governed me in limiting the execution to property other than 
that which is the subject of the mortgage, are simply these. The 
mortgagees, by obtaining the security ‘of the property under the 
mortgage contract, have got it safely preserved for themselves as 
against all other creditors; and this Court, in carrying out such 
a contract, always considers it equitable as between the parties to 
it that the mortgagor should have six months’ time after the pass- 
ing of the decree within which to redeem that property; and I 
have never heard that the mere fact of the parties having enter- 
ed into a collateral contract of security in the shape of a bond 
-has been taken so to alter their relations as that the Court would, 
in such case, deprive the mortgagor of the benefit of those 
six months. Butclearly,if the mortgagee has nothing to do but 
to bring a separate suit in this same Court on his bond or cove- 
nant, in order to entitle himself forthwith to take the mortgaged 
property in execution, and to sell the mortgagor’s equitable 
interest in it, then the principle which induced the Court to 
give the mortgagor the six months’ law would be rendered 
entirely inoperative and nugatory. For we should thus, in 
effect, have this Court in one breath declaring that the mortgagor 
was entitled to six months’ time for redeeming his property by 
payment of the debt, and in the next that he was entitled to no 
time at all for that purpose, but that the property must be imme- 

diately sold, unless he paid at once. Moreover, a sale in execution 
of property, which is subject to a mortgage in favor of the judg- 
ment-creditor, can scarcely ever fail to turn out a complete 
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confiscation, and it very seldom happens that the judgment- 


eri debtor is able to avoid this result by converting his equity of 
Czowonrr redemption into money by a private assignment before attach- 
8. M Gouno- ment, In view of these consequences, I have satisfied myself 


MANI D. 


a 


that the enforcement of the money-decree, although that may 
be passed in a distinct suit, cannot, in this Court, be treated 
entirely without reference to the discretion which this Cour 
undoubtedly possesses for the purpose of giving effect to the equitied 
between the parties on the mortgage transaction ; and according! 
I have always thought that while the mortgagee is undoubtedl 
entitled to his judgment and execution in a suit brought sf 
enforce the money-covenant, it must be execution as against 
other property of the defendant than the mortgaged property, if 
he has any other, and must not be such execution as would 
practically defeat the mortgagor's equity of redemption. 

Now, on looking more closely to the facts of this case, as 
disclosed by the plaintiffs themselves, it is quite clear that, after 
the lapse of the first five years, and when the mortgage debt 
had become due, i e. in September 1868, a fresh agreement 
of mortgage was come to between the plaintiffs and the 
defendant Umacharan Chatterjee, who distinctly states this 
in his affidavit of the 15th July 1869; and appended to 
the affidavit is a document containing an abstract of the 
terms of the new agreement purporting to be signed by the 
greater part, if not all, of the present defendants, and 
certainly by all the original mortgagors. Moreover part of -that 
agreement has, undoubtedly, as I think, been carried out, for the 
power of attorney therein stipulated for, authorising the plaintiffs 
to collect the rents of the mortgaged lands for a further period of 
twenty-two years, was actually executed and handed over to the 
plaintiffs. I was given to understand yesterday that it was in fact 
from their possession or control that the document was brought 
into Court; unfortunately I have not the bond before me now, but 
I willassume that the terms of this bond follow and are collateral 
to the terms of the mortgage. If it beso, I think the new agree- 
ment for mortgage with the new collateral securities would have 
the effect, if not actually of displacing or setting aside the judg- 
ment on the bond, at least of rendering it inequitable that that 
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judgment should be executed now. Ifthe judgment on the bond 1869 
is simply a judgment which will be voided by paying the money in EAs 
the mode provided for by the original mortgage deed, it would be Cnowpary 
most unjust that the plaintiffs should have immediate execution 8. M. Goanv- 
of that judgment when they have entered into a new agreement ai ore 
to wait twenty-two years for payment of their mortgage debt. 
Subject to any alteration of my views which might be caused by 
perusal of the bond, I think I ought to dismiss this application. 

further think that the plaintiffs were bound in dealing with 
Iddies to take care that they had independent advice. If upon 
this they disavowed the new agreement altogether, then I should 
consider that the plaintiffs were not barred from executing the 
judgment.* 

Attorney for the plaintiffs: Baboo J. C. Chowdhry. 


Attorney for defendant: Baboo K. N. Mitter. 


Before Mr, Justice Macpherson. 


GADADHAR MOITRY v. GANGAPRASAD MOITRY. 1870 


: Jan. 31. 
Ompire—Incapacty—Act VIIT of 1859, s. 319. 


When a person goes away from this country, and remains away, and there is no 
evidenco to show an intontion to return, that person becomes incapable of acting 
as umpire within the meaning of section 319 of Act VIIE of 1859. 

Mr. Bonnerjee, for the plaintiff, made an application that this 
case should again be brought before. the Court for trial and 
decision. In support of the application he read an affidavit of 
the plaintiff to the effect that the case had been referred to 
Mr. Newmarch as umpire; that no time had been fixed for his 
decision being given ; that he had left India, without giving any 
decision thereon, and was unlikely to retum. 


Mr. Woodroffe, for the defendant, contended that the temporary 
absence of an umpire was not included in section 319 of the 
Code of Civil Procedure, which only instanced the cases of death, 
incapacity, or refusal to act. He proposed, however, that another 
umpire should be appointed. 


* Oma subsequent day the bond was produced, and proved to be exactly what was 
anticipated, and the application was dismissed. 
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- MACPHERSON, J.—I think another umpire should be appoint- 
ed. When a person has gone to England, and remains there, and 
there is no evidence to show that he has any intention of coming 
back to India, it seems to me that he renders it impossible for 


himself to act as umpire, and that he is incapable of acting as 
1 


Attorney for the plaintiff: Baboo R, N. Bose. 


15. 


umpire within the meaning of section 319. b ! x 
j 
/ 
2 
) 


Attorneys for the defendant: Messrs. Gray and Co. 


Before Mr. Justice Macpherson. 
JOHN v. CARTER AND ASOTRER. 
- In ne A. M. CARTER, 
Coniempi—Aitachment—Arresi— Privilege. 


Where a writ of attachment for contempt was issued by the Oourt against a 
party to ‘a snit in that Court, held, he could not claim privilege from arrest while 
proceeding to Court for the purpose of attending the hearing of his suit. 

A. M: Carter, one of the defendants in the above named suit, 
was brought up in arrest under a writ of attachment for con- 
tempt in not having obeyed an order of the High Court direct- 
ing him to give an account of and pay into Court:certain money 
and property belonging to the plaintiff in the above suit. The 
property was part of the estate of the father, of his (the defend- 
ant’s) wife, the other defendant in the cause, who had been ap- 
pointed administratrix thereof on her own application, and to 
whom it had been made over by the Administrator-General. 


It was alleged that the husband had squandered the money- 


and property, instead of investing it for the benefit of the 
plaintiff, his wife’s sister. He was arrested on the 4th of February, 
being, as he alleged, on his way to Court to defend the suit. 

_ Mr. Woodroffe now applied that he might be committed to 
prison. 


Mr. Hyde made a counter-application that he might be dis- 
charged from custody, on the ground that the arrest was illegal; 
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He put ‘in an affidavit of the defendant, which stated that the 
above suit against him was on the peremptory cause board for the 
day; and that while proceeding to Court to attend at the trial 
of the said cause, he was arrested at the office of his attorney to 
whom he had gone to give some instructions in regard to the 
said suit. Mr. Hyde contended that his arrest having been 
ade at the attorney’s office, was made on the direct way to 
Court. He cited Lightfoot v. Cameron (1) and Willingham v. 
atthews (2). 


\ Mr. Woodroffe referred to Montague v. Harrison (3), and con- 
tended that the privilege from arrest was not that of the party 
or witness arrested, but rather the privilege of the Court, for 
securing the purposes of justice. 


9 

MACPHERSON, J.—I do not think the defendant is entitled 
to be released, on the ground that his arrest took place when he 
was on his way to Court. With the circumstances under which he 
came to be in contempt, and under which the attachment issued, 
I have nothing to do. All that I have to take notice of is that 
he is in contempt, and that the Court has ordered his attachment. 
Being in contempt, he has no privilege from arrest under a writ 
of attachment issued on account of that contempt. ‘The privi- 
lege under which a witness who is arrested on his way to Court 
is entitled to his release is the privilege, not of the witness, but 
of the Court, for the purpose of ensuring the due administration 
of justice. When a party is in contempt, and a writ issues in 
consequence for his arrest, it does not appear to me that the due 
administration of justice is in any way hindered or interfered 
with, if the party is arrested under the writ when on his way to 
attend Courtin the suit in which the contempt has been committed. 
If he wishes to clear his contempt, he can do so. If he does not 
choose to clear his contempt, I see no reason why he should not be 
arrested. The defendant must be committed, 


Attorney for the plaintiff: Mr. Dover. 
Attorney for the defendant: Mr. Leslie, 


(1) 2 W. BL, 1113. (2) 2 Murs., 57. (3) 30. B, N, S, 298, 
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Before Mr. Justice Macpherson. 


1870 a FLEMING v. SHEARMAN. 


feb. 10. . N 
= Security for Costs pending an Appeal—Act VIII of 1859, s. 34. 


A plaintiff who resided ont of India paid a sum of money into Court as meng 
for costs, under section 34 of Act VIII of 1859. He subseqnently obtained 4 
decree against the defendant, and the defendant appealed against that decree. 

Held, that the defendant was not entitled to an order dotaining in Court, pend 
ing the appeal, the money which had been paid in under section 34, ; 

Mr. Creagh for Shearman moved that a sum of money, 

deposited in this suit, under section 34 of the Civil Procedure Code, 
as security for costa, should be retained in Court, pending an 
appeal preferred by ‘the defendant against a judgment which 
had been passed in favor of the plaintiff. 

The words of the section are as follows :—“ A suit by a party 

“ordinarily residing out of the British territories in India, and not 
“€ possessing any land or other immoveable property within those 
“ territories,independent of the property in suit, shallnot beenter- - 
e taimed, unless the plaintiff at the time of presenting the plaint, 
“or within such time as the Court shall order, furnish security for 
“ the payment of all costs that may be incurred by the defendant 


«in the suit.” 


Mr. Creagh contended that the words “all costs,” in the sec- 
tion, referred not only to the costs of the original hearing, but also 
to the costs of the appeal, and on this ground contended that 
the money ought to remain in Court until after the hearing of 
the appeal. 


Mr. Marindin for. Fleming contended that the money .- 
should not be retained, inasmuch as the suit had been decided, 
and that the 34th section of the Civil Procedure Code was con- 
fined to the original suit, and did not extend to the appeal. 
Moreover, there was a clause in the decree to the effect vaat the 
money should be paid out of Court. He had, however, no objec- 
tion to the money remaining in Court, if Shearman would give 
security for the amount decreed and costs. 
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Mr. Creagh in reply contended that the suit must be con- 


’ sidered as still pending until the appeal had been disposed of. \ 


Maornerson, J.—I do not think that Mr. Creagh is 
entitled, as of right, -to the order he asks for, because the case 
does not come under the provisions of the 34th section of Act 
VIII of 1859, which applies only to the costs of the, original 
suits and not to those which may be incurred by the defendant 
if, a decree having been passed against him, he chooses to 
appeal against that decree. Section 342- does not apply, 
and the 37th section of Act XXIII of 1861 is the only section 
‘which could possibly be held to» give the Court power (by 
a sor’ of analogy to section 34) to detain this money. But 
that section really gives nq such power in this case, for the 
relative positions of the parties are wholly changed from what 
they were when the plaintiff presented his plaint, and had to 
proceed under section 34. A case somewhat similar to this 
in principle was recently decided by a Full Bench, see 
In re Ditta’ Harackman Sing (1). There the defendant’s 
property had been attached before judgment under section 81 
of the Civil Procedure Code. The plaintiff got a decree in 
the Court of first instance, but the decree was reversed on appeal. 
The plaintiff then appealed to the Privy Council, and applied to 
the Court to continue the attachment. The Full Bench held 
unanimously that it could not do so; that the suit was at an end; 
and that the fact of there being an appeal pending was no 
ground for continuing the attachment. Mr. Marindin’s proposal 
seems fair, and I shall make an order that, unless the defendant 
give security for the amount of the decree nnd costs within 48 
hours, the application be dismissed with costs ; if security is given, 
the money will be retained pending the appeal, and the costs 
of this application will be costs in the cause. 
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Before Mr. Justice Norman and Mr. Jushce Murkby. 


m 


í GRISH CHANDRA ROY v. PRASANNA KUMAR CHINA, 
+ Insolvent— Vesting Order—Official Assignee—Execution—Smali Cause- Court. 


i 


In execution of a decree of the Small Cause Court, certain goods belonging to the 
judgment-debtor, together with a sum of rupees 227 in cash,,were seized on the 22nd’: 
, November ; and on the 30th, the rupees 227, together with the proceeds of sale of j 

some of the goods, were placed to the credit of the decree-holder in the books of the : / 
l Court. On the 25th November, the judgment-debtor was declared an insolvent, and 
; by a vesting order of the same date his estate was transferred to the Official Assignee. 
Held, that the execution was complote by the seizure of-the money, and that the’ 
Official Assignee was not entitled to the sum of rupees 227 as against the execution’ 
creditor. 





Taer following case was submitted for the opinion of the High 
! Court by the first and second Judges of the Calcutta Court of 
i Small Causes, under section 55 of Act IX of 1850: 
“In execution of a decree of this Court obtained by Grish | 
Chandra Roy against Prasanna Kumar China, a sum ‘of rupees 
|} 227 in cash, together with certain goods, the property of thè 
judgment-debtor, were seized on ‘the 22nd November 1869.: 
On the 29th November, a portion of the goods seized was’ sold, 
and on the 30th November, rupees 19, being the amount of the 
proceeds of that sale, together with the sum of rupees 227, being: 
the amount of the cash seized, were placed to the credit of the: 
decree-holder i in the books of the Court. On the lst December, 
} the remaining portion of the goods seized was sold, realizing 
a further sum of rupees 265, which, on the 2nd December, was, 
likewise placed to the credit of the decree-holder in the Court 
books. On the 25th November, Prasanna Kumar China was 
‘declared an insolvent, and by a vesting order of the same date, 
his estate was transferred to the Official Assignee. On the 2nd 
. December, an application was made to this Court on behalf of 
1 the Offcial Assignee, praying that the cash and goòds, abies on 
~. the 22nd November should’be handed over to him, 
accordance with the views expressed by Mr. Justice 
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we were of opinion that, as the goods seized had not been sold 1870 
until after the date of the vesting order, the Official Assignee was Oust Cran- 
entitled to the proceeds of the sales. But we entertained »,,%., 
doubts as to whether he was entitled to the cash which had been Kuan Cura 
seized prior to the date of the vesting order. The case above 
cited seems to show that, under the 58th section of Act IX 

f 1850, execution in respect of goods is to be considered 

completed by seizure and sale, and that where the goods 

siezed have been sold before the date of the vesting order, the 
Oficial Assignee cannot recover the amount realized by the sale, 
since by the sale the property of the goods passes from the judg- 
ment-debtor. In reapect of cash, since no sale is necessary, we are 
inclined to think that execution may be taken to be complete by 
the seizure only, and that as upon the seizure the cash might at 
once have been handed over to the execution-creditor, his rights 
are not prejudiced by the circumstance of its having been 
retained in Court. We see no difference between cash actually 
seized, and cash realized by a sale of goods effected before the 
date of the vesting order.” ' 


Mr. Ingram for the Official Assignee contended, that the Official 
Assignee was entitled to the money seized, as wellasthe goods. He 
referred to Roy Chunder Roy v. Bampton (1), Rampersaud Roy 
v. Callachand Doss (2), Act IX of 1850, s. 58, and the form of 
the warrant of execution against the goods of a defendant from 
the Small Cause Court, (see Temple’s Small Cause Court 
Practice, 260). He also cited Giles v. Grover (3). 


Norman, J.—In execution of a decree of the Calcutta 
Court of Small Causes in favor of Grish Chandra Roy 
against Prasanna Kumar China, a sum of 227 rupees in 
cash was seized on the 22nd of November last. On the 
25th of November, the defendant Prasanna Kumar China was 
declared an insolvent, and by a vesting order of the same 
date, his estate was transferred to the Official Assignee. On the 
80th of November, the bailiff of the Court of Small Causes 
paid into that Court to the credit of the execution-creditor in 


Q)eL J, N. S188. (DLL J, N. S373. (3)1CL&F, 72, 
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1870 the cause of Girish Chandra Roy v. Prasanna Kumar China - 
GrisH CRAN- the 227 rupees. ‘T'he question is whether the Official Assignee 


Pracixa |S entitled, under the vesting order of the 25th November, to 
Kuaar Cun. this sum of 227 rupees against the execution-creditor. 

The question turns upon sections 58, 69, and 70 of Act 
IX of 1850. By section 58, the writ of execution is to / 
issue to one of the bailiffs of the Court, which is to be hi 
warrant to levy, or cause to be levied, the sum of money men- 

. tioned in the warrant, and also the costs of the executioni 
By section 69, “ every bailiff executing any process of execu- 
“tion against the goods of any person may seize money or 
“ bank notes, and any cheques, bills of exchange, promissory 
“notes, bonds, specialties, or securities for money belonging 
“to the person against whom execution issues.” Section 70 
provides, that “ the bailiff shall forthwith deliver any cheques,, 
“bills of exchange, promissory notes, bonds, specialties or 
“other securities for money, which shall have been so seized ` 
“or taken as aforesaid, to the clerk or other person appointed — 
“by the Judges to receive the same, who shall hold them 
“as a security or securities for the amount directed to be 
“levied by such execution,” and’ the plaintiff is empowered 
to “sue in the name of the defendant, or in the name of any 
‘person in whose name the defendant might have sued, for the 
“recovery of the sum or sums secured, or made payable there- 
“by, when the time of payment thereof shall have arrived.” 
Now, as regards money or bank notes there is no provision 
whatever in section 70; that the bailiff is to deliver money, 
that is coin or bank notes, to the clerk under that section. 
The Judges of the Small Cause Court, speaking, as I under- 
stand, as to what is the practice of the Court, say that, as 
regards cash, “ upon the seizure the cash might at once have been 
handed over to the execution-creditor.” We think that such 
practice would be inaccordance with the provisions of sections 
69 and 70, and it can only proceed upon the supposition that 
the levy, as far as the cash of bank notes is concerned, is com- 
plete by the seizure; that money seized in execution at once be- 
comes the property of the judgment-creditor, or at least so much 
of it as is sufficient to satisfy the decree. 


` 
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Mr. Ingram, who appeared on behalf of the Official Assignee, 1870 
referred to the form of the warrant of execution against the Gs Cuax- 
goods of a defendant, which is set out at page 260 of Temple’s 4%, 
Practice of the Calcutta Court of Small Causes. Now that Kuman Cima. 
warrant authorizes the bailiff to seize and take money or bank 
notes, &c., and without any direction that the money is to be 
brought into the Court, simply states “and what you shall do 
therein make known to the said Court.” This warrant thus 
leaves the bailiff to be guided by the directions contained ing 
“the Act as to what he is to do with the bills of exchange and 
other securities mentioned in the warrant. There are no direc- 
tions whatever as to what he is to do with money. 

Under these circumstances, we are of opinion that the judg- 
ment of the Court of Small Causes that, as regards money, the 
execution is complete by the seizure, and that, therefore, the 
Official Assignee is not entitled to the money seized in execution 
of the decree of the Court of Small Causes against Prasanna 
Kumar China before his insolvency, is correct. 

- There will be no costs, as no one appears for the creditor. 


Marxsy, J.—I am of the same opinion. 


Attorneys for official assignee: Messrs. Stach & Co. 





Before Sir Barnes Peacock, Kt., Chief Justice, and Mr. Justice Macpherson. 


Tus EAST INDIAN RAILWAY COMPANY (Dzrenpants) v. F. J. 1867 
JORDAN ano ormuns (PLAINTIFFS). Sept. 10. 


Plaint, Striking Names out of —Issues, Amending of—Merits of case, Error 
not affecting—Act VIII of 1859, s 350—Hast Indian Railway Company, 
Liability of—Act XVIII of 1864, 8. 11. 


Four plaintiffs sued as partners, but it was found, during the trial, that they 
wore not all partners at tho time the causo of action accrued; and the Judge 
thereupon amended the issue which had been raised on that point, and raised 
the question whether the plaintiffs were or were not partners ; and it being decided 
in the negative, the Judge ordered two of the plaintiffs’ names to be struck out 
of the plaint, and hogave a decree in favor of the other plaintiffs. Held, that the 
Jndgo acted rightly in amending the issuo, but that he should have done so witb- 
out striking the names of the plaintiffs ont of the plaint. Suchan error is “an 
error in an interlocutory order not affecting the merits of the case ;” and, therefore, 

15—E i 


98 


1867 





HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


under section 350, Act VHI of 1859, nota ground for reversing tho decree on 


ari 
E L Rarnway 8PPeaL 


PANY 


v: 
JORDAN. 


The East Indian Railway Company cannot, under section 11 of Act XVII of 
1854, limit their responsibility as carriers in respect of ordinary goods, so as not to 
be liable for loss or injury caused by gross negligence or misconduct, though pos- 
sibly they may, with the consent of Government, limit their liability by contract or 
notice, for loss arising otherwise than by gross neglect. j 


Turs was an appeal from a decree of Mr. Justice Norman. / 


The plaintiffs, respondents, were F. J. Jordan and Edwardi 
Jordan of Jubbulpore, Mathura Prasad of Cawnpore, and 
Richard Rose of Agra, members of a firm carrying on business 
in partnership under the style of the Inland Bullock Train 
Company. The suit was brought against the East Indian Rail- 
way Company for breach of contract. The plaint stated that, 
on the 25th January 1865, the plaintiffs delivered to the defend- 
ants at Cawnpore, 52 bales of cotton, for carriage to Howrah, 
there to be delivered to the plaintiffs or to their order; and that 
the defendants had agreed so to carry and deliver the said 
goods. The breach of contract alleged was that the defendants 
failed to deliver 12 of the said bales, whereby the plaintiffs sus- 
tained damage to the extent of 1,759 rupees 12 annas 9 pies, for 
which amount the action was brought. The goods in question 
had been delivered to the plaintiffs by one Elahi Baksh, to be for- 
warded to Calcutta, and the defendants gave them a bill of lading 
for the same, when the goods were accepted for the purpose of 
being forwarded to Calcutta, which bill of lading was sent to the 
plaintiff Richard Rose, then at Howrah, that he might take 
delivery of the said goods from the defendants. The bill of 
lading was presented to the defendants by the plaintiff Rose, 
who then signed a receipt for the goods; and thereupon obtained 
an order to the party in charge of the defendants’ godowns to 
deliver the said goods. Thirty-six bales were delivered on the 14th 
March 1865 and four on the 20th March, but the defendants failed 
to deliver the other twelve. The defendants offered the plaintiff 
Rose twelve other bales of cotton in lieu of those lost, buthe refused 
to receive them as the agent of the said Elahi Baksh said they 
were not of the same quality. Elahi Baksh sued the plaintiffs in 
the Civil Court at Cawnpore, and recovered the sum of rupees 
1,759-12-9 for damages and costs, 
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- The defendants admitted having received the goods in the ini- _ 1867 
tials I. B. T., and stated that they had given areceipt to the con- E I Ranway pSieeerclians 
signees which contained particulars of the goods and the terms S aa 
and conditions on which they were received; and which the de- ` 
fendants alleged constituted the contract between the defendants 
and the consignees. They contended that this receipt ought to 
have been produced by the consignees and the portion of goods 
delivered indorsed on it; but that there was nothing to show that 
t had been produced, or that the whole of the goods had not been | i 
elivered according to the contract. Some correspondence took ` 
place between the attorneys of the respective parties, the defend~ 
ants asking that the receipt in question might be produced, and 
the plaintiffs alleging that it had been stolen together with other 
papers from the defendant Richard Rose. There was some 
doubt as to whether all the plaintiffs were members of the Indian 
Bullock Train Company, and an issue which had been raised on 
that point was allowed by the Court to be amended. 

The case came on for hearing on the 14th August 1867, and the 
following decree was made by Norman, J.—* It is ordered and 
decreed thatthe plaint be amended by striking out the names 
of-Richard Rose and Mathura Prasad as parties, plaintiffs to this 
suit; and itis further ordered and decreed that the defendant 
company do pay to the plaintiffs. F. J. Jordan and E. Jordan, 
lately carrying on business in co-partmership, under the style of 
the Inland Bullock Train Company, the sum of rupees 1,204, 
with interest thereon at 6 per cent. fromdate of decree to date 
of realization, and also the costs of the suit. 

From this decree the defendants appealed, on the following > 
grounds : 

1. That the suit ought to as been dismissed with costs, the 
defendants being sued ag* common carriers, and there being no 
evidence to show that they were, and they were not, in fact, com- 
mon carriers. 

2, That the suit ought to have been dismissed with costs, it 
being brought by four persons as plaintiffs upon an alleged bail- 
ment, and it being proved that two of them,—viz., Richard Rose 
and Mathura Prasad—had no interest whatever in the subject- 
matter of, and did not join in, the bailment, 
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3. That the Judge ought not to have allowed the plaintiffs to 


E L Rarcwar amend the plaint by striking out the names of the plaintiffs 


COMPANY 


JORDAN, - 


~ 


v. 


A 


Richard Rose and Mathura Prasad. . i 
4. That the suit ought to have been dismissed with costs, 


~ there being no evidence that tha loss of the goods in question 


was caused by gross negligence or misconduct on the part of the 
defendants’ agents or servants. : 
5. That the learned Judge decided the case on an erroneou 
construction of section 11 of the Railway Act XVIII of 1864. 
- r 


¢ 


The Advocate-General and Mr. Woodroffe for the appellants. 
Mr. Kennedy and Mr. Hyde for the respondents, - 
Judgment was delivered by 


Pracoox, C. J.—It appears to me that the judgment is cor- 
rect, and ought to be affirmed. The suit was brought by several 
persons, who alleged that they carried on business in co- 
partnership, under the style of the Indian Bullock Train Com- 
pany; and that at the time of the delivery of the goods to the 
East Indian Railway Company they were partners. It turned 
out on the evidence that all the plaintiffs were not co-partners 
at the time the cause of action accrued, or when the goods were 
delivered. The Court, under the provisions of the Act, amend- 
ed the issue, and raised the question whether the plaintiffs were 
or were not partners. It appears to me that the Judge had 
power to amend the issue, and that: it is the correct mode of 
amending errors in the plaint. Xou do not amend the plaint, 
but you may amend the issues at any time. Section 141, Act 
VIII of 1859, says: * At any time before the decision of the case, 
“the Court may amend the issues, or frame additional issues, 
“on such terms as to it shall seem fit, and all such amendments 
“ as may be necessary for the purpose of determining the real 
e question or controversy between the parties shall be so made.” 
This was necessary for the purpose of determining the real 
question in controversy as to whether the plaintiffs or any of 
them are entitled to recover. In England, when several plain- 
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tiffs are improperly joined in an action of tort, not of contract, . 1807 
the misjoinder can only be taken advantage of by a plea in HT Ranway 





abatement. , There is nothing of the kind here ; and, therefore, v. 

; JORDAN, 
there must be some mode of proceeding. The more correct 
course would have been for the Judge merely to have amended” à, 
the issue, and to have allowed the names of the plaintiffs to stand 
in the plaint. If upon the amended issue it had been found that ie 


only two of the plaintiffs were partners at the time of the delivery, 
r when the cause of action accrued, the Court would have found 

at only two were partners at that time; and would have 
decreed that they should recover the value of the goods, and that 
decision would have been binding and conclusivé on all the 
parties. If there was an error, it has only been in striking out 
the names of two of the plaintiffs, instead of leaving them in 
the plaint, and giving a decree in favor of the other plaintiffs 
who were found to have been partners. It may make a differ- 
ence if you strike out the names of any of the plaintiffs, because 
if the suit fail, the defendants would have to look to the remain- 
ing plaintiffs, and they would be injured. In this case the ° 
defendants have failed; and have, therefore, not been injured. 
There were four plaintiffs, and two have been strack out; but 
they would be bound as much as if they had remained. There 
has been no substantial injury done, if striking them out was 
an error. : 

Section 350 of Act VIII of 1859 applies. It says: “The 
“judgment may be for confirming or reversing or modifying the 
* decree of the lower Court; but no decree shall be reversed or ` 
“ modified, nor shall any case be remanded to the lower Court 
“ on account of any error, defect, or irregularity either in the 
“ decision or in any interlocutory order passed in the suit not 
‘affecting the merits of the case or the jurisdiction of the Court.” 
If this was a wrong order, it was an interlocutory order strik- 
ing out two of the plaintiffs instead of leaving them on the 
record, but it was an error which has caused no injury to the 
defendants; and, consequently, it is not a ground for reversing 
the decree on appeal. 

The only remaining question is what is the effect of sec- 
ion 11 of Act XVIII of 1854 cited to us. By the Act of incor- 
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poration of the East Indian Railway Company, the Company was 


Raw i ` cc e : : 
a iad incorporated “for the purpose of making and constructing, 


De 
JORDAN, 


working and maintaining such railway or railways in the East 
Indies, including all necessary or accessory or convenient exten- 
sions, branches, stocks, and works as may be agreed upon by the 
said Railway Company and the Hast India Company ; and also 
of doing and performing all such matters and things necessary 
or convenient for carrying into effect the objects and purposes’ 
aforesaid as may also be agreed upon by the said Railway Com~ 
pany and the East India Company.” Therefore, they ‘are to 
work the line in such a manner as may be agreed upon. Pos- 
sibly the agreements between the plaintiff-Company and the 
East Indian Railway Company, cannot be looked at by us as they 
are not in evidence ; and shutting them out of view, we do not 
find whether the Railway Company agreed to act as common 
carriers; but we find, in point of fact, that the defendants acted. 
as common carriers, and took the goods as such; and, therefore, 
we must assume as against the Company that they were only 
carrying on that business which they would have been author-- 
ized to do, if they had entered into an agreement; but we can- 
not assume that they have carried on business as carriers with- 
out authority. Under these circumstances it appears to me that 
there issufficient evidence that the East Indian Railway Company 
were carrying on business as carriers, and received these goods 
as such, í 

Then have they Kmited their responsibility, or are they liable 
as common carriers, the goods having been received by them 
and not delivered? . 

The only limitation is by section 11, which says: “ The liabi- | 
“lity of such Railway Company for loss or injury to any arti- 
c cles or goods to be carried by them other than those specially 
“ provided for by this Act, shall not be deemed or construed to 
“bg limited or in any wise affected by any public notice given, 


© 


“or any private contract made by them; but such Railway 


“Company shall be answerable for such loss or injury when it 
c shall have been caused by gross negligence or misconduct on 
“the part of their agents or servants.” It appears to me that 
that clause is merely a saving clause restraining them from 
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limiting their liability with regard to ordinary goods 
gross negligence and misconduct; they possibly may, wi 
consent of the Government, limit their liability for loss ari 
not by gross neglect; but they have not obtained the consen 
of Government, and have not entered into a contract, or given 
notice limiting their liability. Section 11 means that, notwith- 
standing any contract or notice, they shall be liable for loss when 
used by gross negligence or misconduct, leaving other ‘cases, 
here there is not gross negligence or misconduct, to be dealt 
ith advording to ordinary law. 
t Decree of the Court below affirmed with costs, 


. Attorneys for the appellants: Messrs. Stack, Collis, and Mir- 
field. : 


Attorneys for the respondents: Messrs. Goodall and Leslie, 


Before Sir Barnes Peacock, Ki., Chief Justice, and Mr. Justice Norman. 


GANENDRA MOHAN TAGORE (Praintizr) v UPENDRA MOHAN 1869 
TAGORE anp orners (Derempants) (1). May 26, 
Hindu Law— Will—Lstate—Life-estates—E states-tail—Perpetuity—Trusts— 
; Maintenanoe— Waste, 





P. K. T. died, leaving an only son, G, M. By his will, after reciting “I have 
already made such provision for my son G. M. as I consider sufficient, and he will 
take nothing whatever under this my will,” he devised and bequeathed all his 
property, both real and personal, nnto and to the use of R. N., W. M. J. M., 
and D. P. M., (thereinafter called the trustees), their heirs, executors, &c., 
according to the nature and tenure of the property, to have and to hold 
upon the trusts thereinafter declared, that is to say, as regarda personalty, upon 
trust to collect and get in the same, and thereont to pay his funeral expenses 
and debts, and such legacies as might be payable in the ordinary course 
of . administration, within one year from the time of the testator’s death; 
after paying the funeral expenses, debts, and legacies, upon trust, to sell and 
convert into money such portion of the personal estate as should remain un- 


(1) The appeal in this case was case of Ananda Krishna Bose vy. S, M. 
‘heard on the 26th, 27th, 28th, and 31st of Krishnaramani Dasi, post p. 231, was heard 
May, and the Ist, 2nd, 3rd, and 4th of on the 16th, 17th, 18th, and 19th of March 
June, 1869, and judgment wasgivenonthe 1869, and judgment was given on tho 
lst September 1869. The appeal in the 20th of September 1869. 
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d not consist of money or security for money, and to invest the 
on good securities; and out of the annual income of the whole, 
t, to pay the annuities given by the will, and also any of the legacies so 
as it would suffice; and after payment of the annuities and legacies to pay the 
surplug unexpended unto the person or persons for the time being ontitled to the 
* beneficial enjoyment of tho real property or of the rents and profits or surplus rents, 
and profits thereof ; and ao soon as all the annuities and legacies should have fallen 


entitled to.the beneficial or absolute enjoyment of the real property. 

As regards realty upon trust, until all the debts and legacies have beon paid, and alt 
the annuities have fallon in and been fully satisfied, to receive and collect the rentą; 
issues and profits thereof; and thereout, in the first instance, to pay such (if any) 
of the legacies and of the annuities as the personal estate or income derived froin 
the trust moneys and securities should be inadequate to defray, and to pay the residue 
4o the person or persons for the time being to whom the real estate is devised, for 
tho absolute use of such person or persons respectively. The testator then desired 
the trustees to hold the real estate generally for the use and benefit of such last- 
mentioned person or persons for the time being, so far as was consistent with the trusts 
and provisions of the will; and further he directed, that out of the net annual 
income, the person entitled to the beneficial enjoyment of the real property, or of 
the income or surplus income thereof, should receive for his own use every year 
rupees 2,500 a month, or rupees 30,000 a year, and that the various legacies and 
annuities should only be paid gradually, and as found possible, by the trustees 
out of tho balance remaining after the last-mentioned payment; and so soon 
as all the legacies and annuities have fallon in, or been paid, or fully satisfied, 
then in trust forthwith to convey the real estate unto and to the use of the 
person entitled to the beneficial interest therein, with and subject to such and the 
like limitations, provisions, and directions, thereafter contained and expressed of 
and concerning ‘‘the real estate, so far as the then conditions of circumstances 
will permit, and so far as such limitations or directions can be introduced into 
any decd of conveyance or settlement without infringing upon or violating any 
law against perpetuities which may then be in force and apply to the real estate, 
or the conveyance or settlement of it as last aforesaid (if any such law there be).” 

The testator then desired that all the gifts, devises, and- limitations in his will 
thereinafter contained, should be read and taken, as subject to the devise and bequest 
thereinbefore made to the trustees and the various provisions and declarations made 
by him with reference thereto. The testator devised all his real property (subject to 
the before-mentioned devise to the trustees) unto and to the use of J. M., for the 
term of his natural life, and from and after the determination of that estate to the use 
of the eldest son of J. M. born during the testator’s life, for the life of such eldest 
son; and after the determination of that estate, to the use of the first and other sons 
successively of the eldest son of J. M., according to their respéctive senioritios, 
and the heirs male of their respective bodies issuing successively ; and upon the 
failure or determination of that estate, to the use of the second and other sons of 
J. M., born dming the testator’s life, successively according to their respective 
seniouities ; and upon the failure or determination of that estate, to the use of the 
first and other sons succeasively of such second or other sons of J. M., and the 


in and been fully paid and satisfied in trust absolutely for the person or ene 
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heirs male of their respective bodies issuing, so that the elder of the sons of J. M, 1869 
born in the testator’s life-time, and his first and other sons successively, and tho heirs  GAXENDRA 
malo of their regpective bodies issuing, may be preferred to and taken before the Monan Tas 
younger of the sons of J. M, born in the testator’s life-time, and his and their v, 
respective first and other sons successively, and the heirs male of their respective Uresnna Mo- 
bodies issuing. And after the failure or determination of the uses and estates therc- í 
inbefore limited, to the uso of each of the sons of J. Mf, who should be born after 
the testator’s death successively according to their respective seniorities, and the heirs 
male of their respective bodies issuing, so that the elder of such sgons and the heirs 
ale of his body may be preferred to, and taken before the younger of such sons and . 
the heirs male of their and his respective bodies issuing. On failure of these 
tates, there were similar limitations to other members of the testator’s family 
and thoir sons, sons’ sons, &c. Further, the testator declared his will and in- 
tention to be “to settle and disposo of the estate in manner aforesaid as folly 
nud completely as a Hindu born and resident in Bengal may give or control the 
inheritance of his estate, or a Hindu purchaser may regulate the conveyance or 
descent of property purchased or acquired by him, and not subject to any law or 
custom of England, whereby an ontail may be barred, affected, or destroyed ; 
provided always, and I thereby declare, that if any devisee or tenant-for-life, or 
in tail or otherwise, or any person entitled to tuke as heir by descent or adoption or 
otherwise in any manner, under tho limitations hereinbefore contained, shall permit 
or suffer the property so devised, &c. to bo sold for arrears of Government a 
revenue, &c, then and immediately thereupon the devise and limitations in this i 
my will declared and contained shall wholly cease and dotermine as to him, &c.” 
Finally he appointed the trustees execitors of his will. 
J. M. had no son born daring the life of the testator. 
! G.M, the son of the testator, sued to have the will set aside except as rogards the 
payment of dobts, legacies, and annuities, He also charged the executors with waste, 
and asked for an account, 
Held, both in the Court below and on appeal, that the devises were not void, merely 
upon the ground that the estates were devised upon trust, and that the testator had 
power to create by means of a devigo to trustees such estates and benoficial interests 
as he could have created without tho intervention of trusteds. But the ontails in- 
tended to bo ‘created’ by the will were void, estates-tail being wholly opposed to 
the general principles of Hindu law. 
The plaintiff conld not claim maintenance, sufficient provision having been previ- 
ously made for him by his father. 
Held, in the Court below, that, although the testator could not create an estate- 
tail, yet, as it is clear that he intended to dispose of the whole inheritance, the devise 
must be construed as amounting to tho creation of several successive life-interests, 
cach commencing on the termination or failure of the preceding, the whole completed 
by the gift of the entire estate of inheritance to take effect on the expiration of 7 
the last lifc-intereat. The first series of such devises is not bad for remoteness, 
for there is nothing in Hindu law to prevent a testator from making a gift of property 
to an unborn person, provided the gift is limited to take effect, if at all, immodiately 
on the close of a life in being ; therefore as concerns pnly the succession of gifts -o 
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1869 for life only to J. M. and his gons, terminated by the absolute gift of the inheritance 
~Gawexpra to an unborn person, the will is unimpeachable, because each of these gifts must 
Monan iA- take effect, if at all, at or before the close of a life in being ; and the like conclusion 
v. would hold with regard to each of the other series of devises taken alone ; but taken 

eee Mo- in the aggregate, they may violate the rule against perpetuities ; but the first series 
could not be affected by this, and, therefore, as long as it stands, the plaintiff has 
no claim to a decision of the Court upon the validity of a devise which iè subsequent 
in order of time. 


The plaintifi’s suit must be dismissed. He fs not entitled to immediate relief of Pee 
any kind. t 

Held, on appeal, that the devise to J. M. was valid, though it created only a life-/ 
estate. The intention of the testator was that J. M. should take an immediate vested f 
beneficial interest in the real estate, subject to the charges for payment of legacies,’ 
annuities, &c., and in the Rs. 2,500 a month. The devise to J. M. was not bad for! 
uncertainty. But the devises of estates-tail must be rejected as void, and cannot be 
Converted by the Court into devises creating larger estates than the'testator intended. 
The words of the devise cannot be construed to pass a general and absolute estate. 
As J. M. had no gons born in the life-time of the testator, the devise to the use of” . 
the first and other sons successively of the eldest son of J. M lapsed. 

By Hindu law a gift cannot operate to pass property unless the donee is in 
existence, so that as soon as the property is relinquished, and passes out of the donor, ‘ 
it may vest in the donee. That, in the case of a will, would be at the time of the 
death of the testator, from which moment the will operates as a relinqnishment (except 
in the case of a posthumous child of the testator or a son adopted by the widow of 
a testator). Therefore the devises to the sons of J. M. to be born or adopted after 
the death of the testator are not valid according to Hindu law, The gift to trustees 
does not cure the invalidity, for the law will not permit that to be done indirectly 
which cannot be lawfully done directly. 

The gift of the pergonalty fails, becanse of the want of certainty, at the time of 
the death of the testator, who would be the donee, and whether the dones was a per- 
gon in existence or not. The gift over of the corpus of the personalty after the 
payment of the legacies and annuities was bad, and consequently the property in 
it is vested in the son and heir of the testator subsequently to the trusts for the 
payment of debts, legacies, annuities, &c. But the right to receive the surplus rents 
and profits of the real estate, and of the interest and dividends of the personalty, if 
there be any, is vested in J. M. for life, or until the time arrives for the conveying 
of the real estates, and the vesting of the corpus of the personalty. 

The heir-at-law cannot be disinherited by words expreasing that he is not to 
take any benefit under the will. He will take by descent, by his right of inheritance, 
whatever is not validly disposed of by the will. ' 

Subject to the trusts for payment of the funeral and testamentary expenses and 

pa of the debts, legacies, and anuuities, the plaintiff, as the heir-at-law of the testator, 
is entitled (notwithstanding the will) to a general estate of inheritance in reversion 
in the immoveable property of the testator, and by the terms of the will no estate, 
larger than an estate for life, has been validly created, and there is a resulting trast 
in the plaintiff’s favor. 
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The plaintiff is not entitled to a declaratory decree against the unborn sons of 1869 

J. M. or the subsequent unborn devisees. GANENDRA 
The plaintiff is entitled to have the question of waste tried. He is also entitled Monan Ta- 

to have an account of the moneys and securities which have come into the hands Sae 


of the trustees, and to see how they have been applied. Urexpaa J ne 
HAN Ta , 
N Per Norwan, J.—The power of a Hindu to make a will is not of modern 


introduction, nor is it of local origin: wills were known to, and in use 
amongst Hindus not in the presidency towns only, but from one end of the Penin- 
sula to the other. The right to make a willis part of the Hindu law itself. The 
tent and nature of the disposition which a Hindu testator is capable of making is 
ota question of public expediency or of custom or usage, but must be regulated 
By rules to be found in or, directly deduced from Hindu law. - 


' Soorjee Monee Dosse v. Denobundoo Mullick (1) examined and explained. 
‘Kumara Asima Krishna Deb v. Kumara Kumara Krishna Deb (2) explained. 


A 


THIS was an appeal from the decision of Mr, Justice Phear, 
dated April 1st, 1869, on the construction of the will of the late 
Prasanna Kumar Tagore. 

Prasanna Kumar Tagore, 0. 8. 1., died, on the 30th August 7 
1868, possessed of considerable property, and leaving an only 
son, Ganendra Mohan Tagore, who had become a Christian, and 
was a Barrister-at-Law and an Advocate of the High Court at 
Calcutta. The testator also left him surviving two daughters, 
both widows, viz., Srisundari Debi and Hemsundari Debi, and 
six grandsons by daughters. Previous to his death, Prasanna 
Kumar Tagore made his will-and two codicils, dated respec- 
tively 10th October 1862, 23rd March.1868, and 25th July 
+868. The will and codicils were duly proved in the High 
Court at Calcutta by Upendra Mohan Tagore, Jatindra Mohan 
Tagore, and Durga Prasad Mookerjee, three of the executors 
and trustees appointed by the will. 

Before mentioning the bequests in his will, the testator declared 
“I have already made such provision for my son Ganendra 
‘s Mohan Tagore as I consider sufficient, and he will take nothing 
e whatever under this my will.” This suit was therefore insti- 
tuted by Ganendra Mohan Tagore to have the will set aside 
except as regarded the payment of debts, legacies, and annuities 
directed by the deceased. 

The will and codicils were as follows : 

« This is the last will and testament of me, Prasanna Kumar 


(1) 9 Moore’s I. A. 135. (23) 2B.LR,0.6, 11 
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1869 “ Tagore, of Prasanna Kumar Tagore’s Street, in the town of 
Gaxexora c Calcutta, a member of the Legislative Council of Bengal. I 
sone “ revoke all wills and codicils by me heretofore made. 
Uriona Moz 1. “Iam one of the six sons of Gupi Mohan Tagore, who died 
“in the Bengali year 1226 (1818), leaving large real and personal 
“ property and six sons, namely Surji Kumar Tagore, Chandra’ 
“ Kumar Tagore, Nanda Kumar Tagore, Kalli Kumar Tagore, / 
« Haro Kumar Tagore, and myself. Shortly after my father’s death 
“ thesaid Surji Kumar Tagore died, and by his will, after certat 
f “ legacies, gave and bequeathed the residue of his share and pros ` 
« perty to his five surviving brothers. After the death of Surji 
« Kumar Tagore, my mother also died, and what had been set 
“ apart for her maintenance, under the will of my father, and also 
« her stridhan, fell into the family estate. Afterwards, the joint . 
* family, by a large speculation in opium, and an unfavorable deci- * 
«gion in a heavy law suit commenced in the life-time of my father, - 
+” «between him and Messrs, Alexander and Company and Messrs. 
« Barretto and Sons, and otherwise, sustained very heavy losses, 
« and became involved in debt to a very large amount.COn the 16th 
“ of Asgar in the Bengali year 1234 (being the 29th of June 1827), 
- my surviving brothers and myself came to a partition and division 
© of what remained of the family property, and each took upon 
* him the payment of an allotted portion of the debts and liabil- 
“ities of the joint estate, and deeds of partition and division 
“in the Bengali language and character were duly executed. 
“ I have ever since been separate in estate, food, and worship, and 
a“ in every respect, from my said brothers and their descendants 
"© respectively. The share of the family property allotted to me 
€ and the joint liabilities which I undertook to discharge were 
i nearly equal, but by industry, by success in trade, and more es- 
“ pecially by the emoluments arising from my employment as 
s Government and general pleaderin the Sudder Dewanny Adaw- 
“ lut, [have paid off all those liabilities, and have greatly improved 
“ the estate allotted to me in partition, and I have purchased other 
* estates and property, both real and personal, to a large amount 
_ “in value, the annual profits or income arising from which now 
“ exceed two lakhs and fifty thousand rupees, and are steadily 
«c increasing. D 
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2, “ Lhave already made such provision for my son Ganendra 1869 
< Mohan Tagore as I consider sufficient, and he will take nothing ,?sv=xpns 
4 whatever under this my will. a 
3. [“ Igive, devise, and bequeath all my property, both realand Urexpna Ao- 
: HAN TAGORE. 
“ personal, of what nature or kind soever, unto and to the use of 
-¢ Rama Nath Tagore, Upendra Mohan Tagore, Jatindra Mohan 
“ Tagore, and Durga Prasad Mookerjee (all residents in the 
* town of Calcutta), their heirs, executors, administrators, represen- 
“ tatives and assigns, according to the nature and tenure of the 
< gaid property, to have and to hold the same upon the trusts 
‘ hereinafter declared of and concerning the same, that is to say, 
“as to such of the said property as shall be personalty or of: the 
‘ nature of persovalty, in trust to collect and get in the same 
‘ (save and except the jewels, household furniture, and other-arti- 
«oles in the‘personal use of the members of my family, and save 
“ and except such jewels, household furniture, books and libraries, 
“ carriages, horses, farm-yard, and other articles as the person or 
* persons for the time being beneficially interested in my real 
“ estate, or the income or surplus income arising therefrom under 
“ the limitations and declarations hereinafter contained and made, 
«c ghall wish to retain for his or their own use), and thereout to pay 
& my funeral expenses and debts and such legacies as may be pay- 
“ able inthe ordinary course of administration, within one year 
« from the time of my death. And, after paying the said funeral 
& expenses, debts, and legacies, upon trust, to sell and convert into 
“ money such portion of my said personal estate as shall remain 
“ unexpended, and as shall not consist of money or securities for ~ 
“ money, and to stand possessed of the proceeds of such sale and 
* conversion and of all moneys and securities for money then form- 
“ing part of my estate, in trust to invest the same or permit 
€ the same to remain invested (as the case may be) in the names 
“orname of the said Rama Nath Tagore, Upendra Mohan 
“ Tagore, Jatindra Mohan Tagore, and Durga Prasad Mook- 
* erjee, or the survivors or survivor of them, or the executors, 
“ administrators or representatives of such survivor (hereinafter 
* called my said trustees or trustee) on such good and reliable 
e securities as to my said trustees or trustee shall seem fit, with 
“ power to my said trustees or trustee from time to time to 
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1889 “ alter or vary the said securities and investmentsor any of them at 
Garena «their discretion. I desire that my said trustees or trustee do 
dons “ and shall, out of the interest, dividends, and annual proceeds of 
Urmpna Mo- e the said trust moneys and securities, pay the several annuities 
(except the sum of rupees 1,000 a month given as hereinafter 
“ directed for the worship of the idols) given by this my will, and 
“ also any of the legacies which shall become or be payable after 
e the said trust moneys shall have been invested under the direc- 
© tions hereinbefore contained, so far asthe said interest, dividends, 
* and annual proceeds will suffice for these purposes. And afte 
“ payment of such annuities and legacies, do and shall pay th 
“surplus unexpended of the said interest, dividends, an 
“ annual proceeds unto the person or persons who, for the tim, 
“ being, shall, under the limitations and directions hereinafter con- 
“ tained and expressed, be entitled to the beneficial enjoyment of 
* my real property, or of the rents and profits or surplus rents and 
** profits thereof, And so soon as all of the said annuities and 
* legacies shall have fallen in and been fully paid and satisfied, 
c do and shall stand possessed of and interestedin the said trust 
* moneys and securities, and the interest, dividends, and annual 
<“ proceeds thereof, in trust absolutely, for the person or persons 
* entitled under the limitations and directions hereinafter con- 
** tained and expressed to the beneficial or absolute enjoyment of 
“ my said real property. And as to such of my said estate as 
“« shall berealty orimmoveable property, or of the nature of realty, 
€ upon trust, until all my debts and legacies shall have been paid, 
“ and all the annuities given by this my will (except the said sum 
* of rupees 1,000 a month for the worship of the said idols) shall 
« have fallen in and been fully satisfied, to receive and collect the 
*¢ rents, issues, and profits thereof; and thereout, in the firstinstance, 
“to pay such (if any) of the said legacies and of the said 
“ annuities given by this my will as my said personal estate or 
“the annual income derived from the trust moneys and secu- 
“ rities aforesaid shall be inadequate to defray, and to pay 
“the sum of rupees 1,000 a month for the worship of the 
& said idols as hereinafter more particularly directed, and to 
* pay the residue of the said rents, issues, and profits, which 
* shall, from time to time, remain unexpended after making 
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“such payments as aforesaid, unto the person or persons for the 1869 
“ time being to whom (subject to the devise hereinbefore made Gaxzxpna 
“ to my said trustees) I have given and devised the said real cian 
* estate, under the limitations and directions hereinafter con- Urewpra Mo- 
“tained and expressed, for the absolute use of such person or age 
. “persona respectively. I desire that my said trustees or e- 
`e trustee shall hold the said real estate generally for the use and 
* benefit of such last-mentioned person or persons for the time 
“ being, so far as is consistent with the trusts and provisions 
¥ by and in this my will created and contained; and I further 
& desire and direct out of the net annual income, that is to say 
“ of the clear annual income which shall remain after paying all 
“ the necessary costs of the management of my estate (including 
\ “the expense of the establishments in the mofussil and in - 
“< Calcutta), of the said real property, the person or persons for 
“the time being entitled under the limitations and provisions 
“ hereinafter contained, to the beneficial enjoyment of the said 
“real property, or of the income or surplus income thereof, 
“receive for his own use every year rupees 2,500 a month, 
“ or 30,000 a years and that the various legacies and annuities 
t “given by this my will shall only be paid gradually, and as 
“ may be found possible, by my said trustees or trustee, out of 
“the balance that shall remain after such last-mentioned pay- 
“ment of the said annual income of the said real property. 
“ Provided always that interest, at the rate of 5 per cent. per 
“annum, shall be paid to every legatee or annuitant, whose 
“ legacy or annuity, or a portion of whose legacy or annuity, 
“ shall be postponed under the provisions and directions imme- 
« diately hereinbefore contained, until the same shall have been 
es < fally paid and satisfied. And so soon as all the legacies and ~ 
© annuities (save and except the said sum of rupees 1,000 for 
“ the worship of the said idols) given by this my will shall have 
* fallen in, or been paid and fully satisfied, then in trust forth- 
“ with to convey the said real estate and premises unto and to 
< the use of the person who shall, under the limitations and 
“ directions herein contained, be entitled to the beneficial in- 
“terest therein, with and: subject to such aud the like limita- 
<“ tions, provisions, and directions as are hereinafter contained 
18—E 
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1869 “and expresseđ of and concerning the said real estate, so far 
Gawuxpra ce ag the then conditions of circumstances will permit, and so far 
ee eR (but so far only) as such limitations or directions can be 
Uruxpra Mo- ‘‘ introduced into any deed of conveyance or settlement without 
“ infringing upon or violating any law against perpetuities which A 
“may then be in force and apply to the said real estate or 
“the conveyance or settlement of it as last aforesaid (if any 
** such law there shall be). > 
4. “ I desire that all the gifts, devises, and limitations in this: 
“ my will hereinafter contained and expressed shall be read and 
“ taken as subject to the bequest and devise hereinbefore made 
“ by me to my said trustees or trustee, and also to the various 
“ provisions and declarations made by me with reference 
“ thereto, 
ro ~~, 56. “ Whereas my father, the late Gupi Mohan Tagore, estab- 


be 


ce lished certain idols at Moolla J ohur, in the Zilla of Twenty- 
(i: „ls © four Pergunnas, and gave the talook Moolla Johur, Kuloo 
cad “ Pachry, and Ballee Bharee to supply the means of carrying 
` ` «on the worship of the said idols;. and whereas I am now 
“ carrying on the said worship, and am paying for the same 
“ partly out of my own moneys, as the income derived from 
“ the said talook and premises given by Gupi Mohan Tagore 
“as aforesaid is insufficient for the purpose,—now I do give 
“ and bequeath the sum of rupees 1,000 a month for the pur- 
“ poses of the worship of the said idols, and to be expended thereon 
“in addition to the income accruing from the said talook and 
‘ premises given by Gupi Mohan Tagore as aforesaid. I con- 
“ stitute and declare the said sum of rupees 1,000 a month a 
‘permanent and paramount charge upon my real estate and 
“ every part thereof; and I direct that the worship of the said 
‘* idols shall be conducted and superintended by the seid Jatindra 
“ Mohan Tagore, in the first instance, so long as he shall be 
“‘ the person entitled for the time being, under the limitations 
‘‘and directions herein contained, to the beneficial enjoyment of 
“‘my said real estate, or the annual income, or surplus annual 
* income, derived therefrom; and after the said Jatindra 
“ Mohan Tagore shall have by death or otherwise ceased 
“to be so entitled, then by the person or persons successively 
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“ for the time being entitled to the said real estate, or the 1869 
“beneficial enjoyment of the rents and profits, or surplus Gaxuxpes 
“ rents and profits thereof, under or in pursuance of the limi- coss 
“ tations or directions contained in this my will. And I direct See Mo- 
further that the income of the talook and premises given 
“by the said Gupi Mohan Tagore, as aforesaid, shall be 
“ applied for the purposes of the worship of the said idgls, and in 
“ acts of devotion and charity connected therewith, according to 
“ the religion and customs of Hindus, as the same have been 
{€ hitherto applied; and that the said sum of rupees 1,000 a month 
“ shall be applied in like manner and also in supporting and de-_ 
<“ fraying the expenses of any dispensary or charitable institution 
< established by me in my life-time connected with the said 
€ worship. i 
6. “ My eldest daughter, Sarosundari Debi, married one Sri- 
£ nath Mookerjee, and has since died, leaving a son Nagendra 
“ Bhusan Mookerjee. After her death the said Srinath Mookerjee, 
“* who has since algo died, married my second daughter Srisundari 
< Debi, who is now a childless widow. My third and only other 
4 “ daughter, Hemsundari Debi, is married to Parbati Charan Chat- 
i “ terjee. By certain deeds of gift bearing date respectively the 7th 
“< of June 1851, I have made a provision for my second daughter 
« and the son of my eldest daughter and for my third daughter and 
“her family. In addition to the provision so made, I direct the 
< gum of rupees 600 a month (commencing from the date of my 
« decease, and the first payment thereof to be made at the end of 
“ the calendar month from the day of my death), to be paid to my 
“ said daughters jointly during their joint lives, so long as they 
“ shall live together, but in the event of their separating, whether 
* guch separation be voluntary, during their lives, or be caused 
“ by the death of one of them, then from the time of such separa- 
“ tion I desire that the sum of rupees 200 a month shall be paid 
“to my daughter Srisundari Debi, during her life, and the sum of 
“ rupees 400 a month shall be paid to my daughter Hemsundari 
“ Debi, during her life. And I declare that the said monthly sums 
“ bequeathed by me to my daughters as herein aforesaid are 
« intended by me to be applied by my said daughters for the main- 
‘* tenance of themselves and their families respectively, the said 
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“ Nagendra Bhusan Mookerjee being included in the said family 
“ of the said Srisundari Debi. 
7. “1 give and bequeath the sum of rupees 50,000 to each son, 
* and rupees 25,000 to each daughter, living at the time of my 
« death, of any of my said three daughters; and I direct that the 
“ legacy hereby given to each such son or daughter, who shall have ? 
“ attainetl the age of 21 years, shall be paid to him or her, ‘as the 
s case may be, as soon as conveniently may be after my death; / 
“ and that the legacy hereby given to each and every such son or { 
‘ daughter, who shall not have attained the age of 21 years, shalk 
. be invested in Government securities, in the names or name of 
“ my said trustees or trustee, who shall stand possessed thereof, 
«c in trust to transfer, assign, and make over the same to him or her 
“ whose legacy is represented thereby, upon his or her attaining 
“ the age of 21 years; and in the meantime, and until itis so trans- f 
“ ferred, assigned, and made over, in trust, to receive and accumu- : 
“ late the interest of the said legacy or Government securities, 
“investing such interest from time to time, as circumstances 
* admit, in Government securities also. 
8. “I give and devise to each son and each daughter, living at 
“ my death, of any of my said three daughters, and who shall not 
« have attained the age of 21 years, the sum of rupees 100 per 
s“ month, until he or she, as the case may be, shall attain the age of 
* 21 years; and I give and bequeath to each son and each daughter, 
« living at my death, of any of my said three daughters, and who 
« shall, at the time of my death, have attained, or who shall after 
“ my death attain, the age of 21 years, the sum of rupees 200 per 
« month, during his or her life, as the case may be. If any son or 
“ daughter, or sons or daughters, of any of my said daughters shall 
* be unmarried at the time of my death, I give and bequeath the 
“ gum of rupees 10,000 to each and every such unmarried son and 
“ daughter (which shall be payable to the guardian of such son 
“ or daughter, if any such guardian there be) for the purpose of 
* paying for his or her marriage, buying jewellery, and defraying 
* the like ordinary expenses: Provided always that such sum of 
« rupees 10,000 shall not be payable except for or to a person 
‘* who is actually about to be married. 
9. “ I release and discharge the said Upendra Mohan Tagore 
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“ and his wife, from all monies he and she may owe me at the _ 1869 
“time of my death; and I give and bequeath the same to them. ,f4*ErDRa 
10. “I give and bequeath to the male descendants, either e02» 

“ natural or adopted, of the late Hari Mohan Tagore, the uterine Urmmsa Mo- 
“* brother of my late father, who shall be living at the time of my 
€ death, the sum of rupees 60,000, to be equally divided amongst 
' « them, the share of each who shall have attained the age of 21 
“ years to be paid to him as soon as may be after my death, and 
Xe the share of each who shall not have attained the age of 21 years 
* to be retained by my trustees or trustee, who shall hold the same 
“ in trust, to lay out and invest the same in Government securi- 
e ties, and to accumulate the interest accruing therefrom, and 
e invest the same, from time to time, and in trust, upon his attain- 
“ ing the age of 21 years, to assign, transfer, and make over the 
** fund so invested to him whose legacy is represented thereby. > 
11. “I direct that each of the legacies and bequests or shares 
“ by me hereinbefore made shall be deemed and taken to have vest- 
‘ ed in the several legatees to whom they are by me bequeathed 
“ immediately upon my death, and that, in case of any of the said 
“legatees dying after my death, but before attaining the age at 
“ which payment is to be made to them, under the provisions herein 
“ contained, his, her, or their legacy or share shall be payable, as 
* he, she, or they respectively shall, by will, direct; or in case of 
« intestacy, to the personal representatives of such legatees or 
* legatee, as soon as conveniently may be after his or her death. 
12. “I give and bequeath to my Sudder Naib and Sudder 
«c Mooktear, and to each of my native assistants and writers in 
« the English department of my business, and to my other native 
“ assistants and servants employed in my zemindari department, 
“* and munshi and cash departments in Calcutta, who shall have 
“ been in my actual and constant service ten years and upwards 
“ at the time of my death, and to each of my domestic servants 
“in Calcutta who shall have been in my service ten years and 
“ upwards at the time of my death, rupees 100 for every rupee of 
“ monthly salary drawm by them from me respectively; and to 
“‘ each of such persons who shall have been in my service five 
“ years and upwards at the time of my decease, but less than ten 
“ years, rupees 50 for every rupes of monthly salary drawn from 
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* me by them respectively; but it is my will that the amount to be 
“ paid under the above direction shall be the average of the 
“salaries paid to the said persons during the five years imme- 
“ diately preceding my death. 

13. “I give and bequeath the sum of rupees 10,000 to the Cal- } 
“ cutta District Charitable Society, and the like sum tothe Calcutta 
* Native Hospital, and I desire that the said two sums of rupees 
** 10,000 respectively shall be invested in Government securities, 
* and be transferred, assigned, and made over by my said trustees’ 
“ or trustee to the managers, governors, or trustees(as the case may 
e be) for the time being of the said District Charitable Society and 
* the said Native Hospital respectively ; and that the interest ac- 
** cruing due fromthe moneyssoinvestedshallbe applied, from time . 
* to time, for the purposes of thesaid District Charitable Societyand  ! 
* the said Native Hospital respectively. I am desirous of found- 
“ing a Law Professorship to be called ‘The Tagore Law Profes- > 
“ ¢gorship,’ and of providing an adequate remuneration for the ` 
“ professor who shall fill the chair provided by me. I direct that 
* my trustees or trustee do and shall, as soon as may conveniently 
“be. after my death, invest in Government securities such a sum 
“ of money taken from my personalty, or by degrees from the 
“income of my real estate, at the discretion of my trustees or 
“€ trustee, as will produce the monthly sum of rupees 1,000; and 
“ that when such sum has been invested, the same may be assigned, - 
“ transferred, and made over to the University of Calcutta, to be 
«held upon the following trusts, that is to say: In trust to pay 
“ out of the interest accruing due therefrom the annual sum of 
“ rupees 10,000, by equal monthly payments, to ‘The Tagore Law 
«c ¢ Professor’ for the time being, and in trust to apply the residue 
“ of the interest in the manner hereinafter mentioned. And I 
« desire that until such sum shall have been so invested and made 
e over as hereinbefore directed, my said trustees or trustee shall 
“ either, from the proceeds of my personal estate, or from the rents, z 
< issues, and profits arising from my real property, pay the sumof > 
“ rupees 1,000 a month to the University of Calcutta'to be applied 
“ by the University in the same manner, and for the same purposes, 
“ as the interest to accrue due from the funds which I have herein- 
“ before directed to be made over to the University. And I 
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“ declare that the right of appointing a professor to the said 9 ` 
“< Tagore Law Professorship,’ and of removing or dismissing enone 
« the incumbent therefrom, shall be vested in the Senate of the cons 

“ University. And that the first appointment shall be made so as Urexpra Moa 
“ to begin to take effect not later than the end of one year from A AROR 
“the date of my death; my will is that ‘ The Tagore Law Pro- 

“ < fessor’ shall read or deliver yearly, at some place within the 

“« town of Calcutta, one complete course of law ‘lectures, without 

‘ charge, to the students and other persons who may attend such 

‘ lectures. Within six months after the delivery of each course 

“ of lectures, the lectures shall be printed, and not less than 500 

“ copies thereof shall be distributed gratuitously. I desire that 

“ the expense of such printing and distribution may be defrayed 

“ out of the residue of the annual interest of the said fund. 

« Whatever portion of the residue may remain after defraying 

“ the expenses, I desire that it may be devoted to the printing and 
publication of approved works on law or jurisprudence. It is 

“ my will that the said ‘ Tagore Law Professorship’ shall, save as 

“ herein provided, be as to the kind of law which is to be taught, 

“ and in all other matters and things regulated by and subject 

“ to the control of the Senate of the said University. And 

‘‘ whereas I am, amongst other property, possessed of and 

“ entitled toa zemindari or talook called Pergunna Patleadah and 

“ Kismut Patleadah, in Zilla Rungpore, subject to an annual con- 

“ solidated jumma payable to Government of rupees 40,555-13-3; 

and I am also possessed of and entitled to other estates and 

“ property in Zilla Rungpore and other districts, and also to a 

e Ghat which I have erected and built on the river bank side of 

“ the Strand Road in Calcutta, and also to land and buildings 

“ opposite thereto abutting on and near to the said road, and also 

“to the Boitakhana house, land, and premises where I usually 

“ reside; and also to various other parcels of real estate; and 

e whereas the frequent division and sub-division of estates in 

** Bengal is injurious alike to the families of zemindars and to 

* the ryots, who are, in consequence, oppressed by numerous and 

“« needy landlords having conflicting interests, whence arise dis- 

“ putes and litigations; and whereas I have bestowed much 

“ time and money on the improvement of my estates and of the 
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1869 * condition of the ryots and tenants thereof, and I am desirous 
Garena e that such improvement should continue to go on, and should not 
aore  “ be interrupted by any division of the said estates or disputes 


Uraxpna Mo- “ concerning the same, now, therefore, I give and devise (subject 
TAN TAGORE gi always to the devise to the said Ramanath Tagore, Upendra 
“ Mohan Tagore, Jatindra Mohan Tagore, and Durga Prasad , 
‘© Mookerjee, hereinbefore contained) all the real property of what 
“ particular tenure, nature, or kind soever, and also library, horses 
“ carriages, farm-yard, furniture of the Boitakhana, jewels, gol 
and silver plates, &c., which I shall at the time of my death bg 
“ possessed of or-entitled to, to and for the following uses, and 
“ subject to the following provisions and declarations; that is to 
“ say, unto and to the use of the said Jatindra Mohan Tagore, 
“ for and during the term of his natural life; and from and after 
“ the determination of that estate, to the use of the eldest son 
“ of the said Jatindra Mohan Tagore, who shall be born during | 
“ my life, for the life of such eldest son; and after the deter- — 
“ mination of that estate, to the use of the first and othér 
“ gone successively of the said eldest son of the said Jatindra 
“ Mohan Tagore, according to their respective seniorities, and the 
“ heirs male of their respective bodies, issuing successively ; and 
“‘ upon the failure or determination of that estate, to the use 
* of the second and other sons of the said Jatindra Mohan 
“ Tagore, who shall be born during my life, successively according 
“ to their respoctive seniorities, for the life of each of such sons re- 
* spectively ; and upon the failure or determination of that estate, 
“ to the use of the first and other sons successively of such second 
* or other sons of the said Jatindra Mohan Tagore and the 
“ heirs male of their respective bodies issuing, so that the elder 
“© of the sons of the said Jatindra Mohan Tagore born in my 
* life-time, and his first and other sons successively, and the heirs 
“ male of their respective bodies issuing, may be preferred to and 
“take before the younger of the sons of the said Jatindra 
“ Mohan Tagore born in my life-time and his and their respective 
** first and other sons successively, and the heirs male of their 
* respective bodies issuing. And after the failure or determina- 
* tion of the uses and estates hereinbefore limited, to the use 
<“ of each of the sons of the said Jatindra Mohan Tagore who 
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“ shall be born after my death successively according to their 1869 
“ respective seniorities, and the heirs male of their respective A pestis ral 
} “bodies issuing, so that the elder of such sons and tho heirs coRE 
\ male of his body may be preferred to and take before the Urmnpra Mo- 
HAN TAGORE. 
“ younger of such sons and the heirs male of their and his respec- 
* tive bodies issuing, And after the failure or determination of 
“the uses and estates hereinbefore limited, then to the use of 
< Surendra Mohan Tagore, the second son of my brother Haro 
‘ Kumar Tagore, for the term of his natural life; and after the 
« failure or determination of that estate, then to such uses and for 
“ and upon such limitations, and subject to such provisions, for the 
< use and benefit of the several sons of the said Surendra 
. Mohan Tagore successively, and the sons and the heirs male of 
< the respective bodies of such several sons successively as are 
‘ hereinbefore declared respecting the several sons of the said 
. © Jatindra Mohan Tagore successively, and the sons or heirs 
“ male of their respective bodies successively, as fully as if the 
“ same had been here repeated substituting the name of the said 
« Surendra Mohan Tagore for the name of the said? Jatindra 
“ Mohan Tagore. And after the failure or determination of the 
“ gaid several estates and uses hereinbefore limited, then to the 
“use of the first and other sons of Lalit Mohan Tagore, now 
* deceased, who was the eldest son of my cousin, the late Uma~- 
“ nandan Tagore, and of the several sons of the said first and 
“c other sons of the said Lalit Mohan Tagore, and the heirs male 
“ of their respective bodies successively, in such manner and upon 
* guch limitations, and subject to such provisions respectively as is 
“ and are herein declared respecting the several sons of the said 
< Jatindra Mohan Tagore, and the sons and heirs male of the 
“ respective bodies of the said sons of the said Jatindra Mohan 
“ Tagore, as fully as if the same were here repeated at length. 
e So that the elder of the sons of the said Lalit Mohan Tagore, 
* and the sons and heirs male of the respective bodies of such sons 
« guocessively, may be preferred to and take before the younger 
** of the said sons and the sons and heirs male of the respective 
* bodies of such sons; and after the failure or determination of the 
“gaid uses and “estates, then to the use of the said Upendra 
“ Mohan Tagore, the second son of the said Umanandan 
19—5 
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1869  “ Tagore, and of the first and other sons of the said Upendra 
apaxuxpna ec Mohan Tagore, and the heirs male of the respective bodies of 
core & guch first and other sons successively, in such manner and upon 


Urexpsa Mo- guch limitations, and subject to such provisions, as is and are 
HAN TAGORE. A p ` : 
“herein contained and declared respecting the said Jatindra i 
«Mohan Tagore and his several sons and the heirs male of the 
* bodies of such sons respectively, as fully as if the same a 
‘< were herein repeated at length. So that the elder of the 
“ sons of the said Upendra Mohan Tagore, and the sons and 
“ heirs male of the respective bodies of such sons’ successively 
‘ may be preferred to and take before the younger of. 
« the said sons and the sons and heirs male of the respective 
“ bodies of such sons. And after the determination or failure of 
«c the gaid uses and estates, then to the use of the first and other í 
“ gons of Brijendra Mohan Tagore, now deceased, the third son of 
“the said Umanandan Tagore, and the several sons of such 
cc first and other sons and heirs male of the respective bodies of 
‘© such several sons successively, in such manner and upon such 
‘¢ limitations, and subject to such provisions, as is and are herein 
« declared and contained respecting the several sons of the said 
“« Jatindra Mohan Tagore and the heirs male of the bodies of 
“c such sons respectively as fully as if the same were here repeated 
“at length. So that the elder of the sons of the said Brijendra 
“ Mohan Tagore, and the sons and heirs male of the respective 
“ bodies of such sons successively, may be preferred to and take 
“ before the younger of the said sons and the sons and heirs male 
* of the respective bodies of such sons. Provided always, and I 
“hereby declare, that any and every son adopted according to 
« Hindu Jaw shall, in respect of all the devises, limjtations, and 
“ provisions in this my will contained, and may be deemed and 
“ taken to be a son of the body of his adoptive father, and that in 
` © respect of each male child born after a son has been adopted by 
* his father, every such last-mentioned adopted son shall be deemed 
“ and taken to be a younger son of the body of his adoptive father 
* within the meaning of this my will, and shall be capable of so 
“ taking as a son or heir male of the body of his adoptive father. 
« Provided also that a son or sons duly adopted by a widow after 
“ her husband’s death, under and according to directions from such 
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* husband to her to adopt a son or sons shall (whether such son be 1869 
“ the first son adopted by such widow in pursuance of directions or i 
, “ from her deceased husband, or whether he be a son subsequently conx 
“ adopted by her in pursuance of such directions, but after the Urrxpna Mo- 
* death of a first or other son so adopted by her) be, in all respects, HAS feao, 
«« for the purposes of this will, taken as an adopted'son of such 
i ** husband, and shall take under this my will exactly as if he had 
“ been adopted by such husband in his life-time. And I declare 
* that in the construction of this my will sons by adoption shall 
* always be deemed younger than and be postponed to sons who 
* are the issue of the body of their father, and that the elder lina 
* shall always be preferred to the younger, and that every elder 
€ gon.of each heir in succession by descent and failing descent 
* by adoption, and his issue or heir male by descent, and failing 
* descent by adoption, shall be preferred to every younger son and 
<“ his issue or heir male by descent or adoption, to the exclusion of 
« females and their descendants, and to the exclusion of all rights > 
“ and claims for provision or maintenance of any person male or 
“ female out of the estate. And 1 declare my will and intention - 
“to be to settle and dispose of my estate in manner aforesaid as 
“ fully and completely as a Hindu born and resident in Bengal 
“ may give or control the inheritance of his estate, or a Hindu 
“ purchaser may regulate the conveyance or descent of property 
* purchased, or acquired by him, and not subject to any law or cus- 
“ tom of England, whereby an entail may be barred, affected, or 
“destroyed. Provided always, and I hereby declare that if any t— 
** devisee or tenant for life, or entail, or otherwise, or any person 
“ entitled to take as heir by descent or adoption or otherwise, or in 
“any manner under the limitations hereinbefore contained, shall 
“ permit or suffer the said property so devised and limited as 
“ aforesaid or any portion thereof to be sold for arrears of Gov- 
* ernment revenue, or shall, after attaining his majority, cease to 
“keep up in a due state of repair and to use as his residence in 
* Calcutta the said-Boitakhana houses and premises where I now 
“ reside, and make use and enjoy my library, horses, carriages, 
“ farm-yard, furniture in the said house, and jewels, gold and silver 
“ plates, &c., in my use or possession, then, and immediately there- 
‘“ upon, the devise and limitations-in this my will contained and 
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‘c declared shall wholly cease and determine as‘to him, and the 
* person next in succession to him under the limitations aforesaid 
“shall at once succeed as if the said person so permitting or 
* suffering the said property or any portion thereof to be sold for 
arrears of Government revenue, or so ceasing to keep up ina 
* due state of repairs and to use as his residence my said Boita- 
& khana house, had then died,“ And I empower and authorize 
“ any person (after my said estate shall cease to be vested in my 
“said trustees or trustee) for the time being entitled in pos- 
“ session to my said real estate, under the limitations in this my 
« will contained, to manage and improve the same at their discre- 
* tion, and to grant leases or pattas thereof, or of any parts there- 
“ of, for any term of years not exceeding twenty years in possession, 
« from the date of making such lease or patta, and so as the net 
* rent be reserved, and no fine, premium, or salami be given or 
“ taker, and so as the lease or patta contain a proviso or condi- 
* tion for re-entry on non-payment of the rent for a.period not 
“ exceeding three years after the same shall become due, or on 
“ breach of any of the covenants or terms to be contained in 
& such lease or patta. 

14, I hereby authorize and empower my said trustees or trus- 
c tee to manage my estate in all respects at their or his discretion, 
“ and as they shall think most for the benefit of my estate; and F 
“ declare that when any difference of opinion shall arise among my 
* gaid trustees as to any matter connected with the management of 
“ my estate, the opinion of the majority of my said trustees for 
‘the time being shall prevail, and that if they shall be equally 
* divided in opinion, then that the question shall be decided by 
e the casting vote of the said Jatindra Mohan Tagore, and after 
* his death of the eldest trustee. I direct my said trustees or 
* trustee so long as my said real estate shall remain vested in 
“ them, to employ Durga Prasad Mookerjee without prejudice 
“ to his legacy under this will as the superintendent or manager 
“ for the whole of my estates, who shall manage and transact all 
“ the affairs connected therewith, under the supervision and direc- 
“ tion of my said trustees or trustee; and to whom my said trustees 
“ or trustee shall pay any such salary as they may think proper, 
* not exceeding in the whole the sum of rupees 500 a month; and 
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“ I desire that the persons employed by mein any of my establish- __ 1869 
“ ments, both in Calcutta and mofussil, at the time of my death, ,GAv#xpRa 
“ shall, so far as is possible and consistent with the good manage- 992E 

| “ ment of my estate, be kept on and retained by my said trustees UPENDRA Mo 
* or trustee in the same office as that which they hold at the time 

X “ of my death, or one as similar thereto as circumstances will ad- 
“ mit of, And I hereby declare that the receipt of the trustees or 
“ trustee for the time being acting in the execution of any of the 
s trusts hereof, for the purchase-money of property sold, or for any 
€ moneys, funds, shares, or securities paid or transferred to them or 
“ him, in pursuance hereof, or of any of the trusts hereof, shall 
“ effectually discharge the purchaser or purchasers or other per- 
“gon or persons, paying or transferring the same therefrom and 
“ from being concerned to see to the application thereof. 


15. “And Thereby declare that if the said trustees hereby ap- 
* pointed or any of them shall die in my life-time, or if they or any 
* of them or any trustee or trustees to be appointed as hereinafter 
“ is provided, shall, after my death, die or desire to be discharged, 
* or refuse, or become incapable to act, then and so often the said 
“ trustees or trustee (and for this purpose every retiring or refu- 
* ging trustee shall be considered a trustee) may appoint a new 
“ trustee or new trustees in the place of the trustee or trustees 
“ so dying or desiring to be discharged, or refusing or becom- 
“ing incapable to act. And upon every such appointment, 
“ the said trust premises shall be so transferred that the same 
“may become vested in the new trustee or trustees jointly 
“ with the surviving or continuing trustees or trustee, or solely, 
“as the case may require, and every such new trustee shall 
“ (as well before as after the said trust premises shall have 
“ become so vested) have the same powers, authorities, and 
“ discretion as if he had been hereby originally appointed a 
“ trustee. Provided always that the number of trustees shall 
“be kept up to four, and that when a vacancy occurs, a new 
“ trustee shall, with the least possible delay, be appointed. And 
“I declare that the trustees for the time being of this my will 
* shall respectively be chargeable only with such moneys as they 
“ respectively shall actually receive, and shall not be answerable 
“ for each other nor for any banker, broker, or other person in 
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** whose hands any of the trust moneys shall be placed, nor for the 
“ insufficiency or deficiency of any stocks, funds, shares, or secu- 
“ yities, nor otherwise for involuntary losses. And that the said 
“ trustees for the time being may respectively reimburse them- 
selves out of the trust premises all expenses incurred in or about 
“the execution of the aforesaid trusts and powers. And I 
“ appoint the said Ramanath Tagore, Upendra Mohan Tagore, 


“ Jatindra Mohan Tagore, and Durga Prasad Mookerjee exe- { 


 gutors of this my will, and authorize the acting executors or/ 
“ executor for the time being of this my will, to satisfy any debts’ 
e claimed to be owing by me or my estate, and any liabilities to 
« which I or my estate may be alleged to be subject, upon any 
c evidence they or he shall think proper ; and to accept any com- 
« position or security for any debt, and to allow such time for pay- 
* ment (either with or without security) as to the said acting exe- 
c cutors or executor shall seem fit, and also to compromise or sub- 
s mit to arbitration and settle all accounts and matters belonging 


' «e or relating to my estate, and generally to actin regard thereto 


“ ag they or he shall think expedient, without being responsible for 
“ any loss thereby occasioned. 

«c In witness whereof I, the said Prasanna Kumar Tagore, have 
« hereunto, and to a duplicate hereof, set my hand this tenth day 
s of October, in the Christian year one thousand eight hundred 


« and sixty-two. " 
‘ Signed and acknowledged 

“ by thesaid Prasanna Kumar 

“ Tagore, the testator as and 

* for hislastwilland testament, 

“ in the presence of us, being 

“© presentat the sametime,who, 

« athia request, inhis presence, 

“ and in the presence of each \ Prasanna KUMAR TAGORE, 

* other, have hereunto sub- 

“scribed our names as wit- 

€ nesses. 


. M. WYLIE. 
A. G. MACPHERSON. ` 
Cuas. W. HATCH. 
J. C. MICHAEL.” 
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“ This is a codicil of me, Prasanna Kumar Tagore, of Prasanna 1869 
* Kamar Tagore’s Street, in the town of Calcutta, C. S. I, a Genoma 
“ member of the Governor-General in Council in India, to my aore 
last will and testament, bearing date the 10th day of October Upexpna Mo- 
“in the Christian year 1862, and which I direct be taken as "™™ cba 
< part thereof. ' 

“ I give and bequeath the sum of rupees 10,000 to each son and 
* daughter of my grand-daughter, Mayasundari Debi, by my 
*« daughter Hemsundari Debi’s side, living at the time of my 
c death; and I direct that the legacy hereby given to each such son 
& or daughter, who shall have attained the age of 21 years, shall be 
“ paid to him or her, as the case may be, as soon as conveniently 
* may beafter my death; and that thelegacy thereby given to each 
“ and every such son or daughter, who shall not have attained the 
* age of 21 years, shall beinvested in Government securities in the 
“ names or name of my trustees or trustee, who shall stand pos- 
“gessed thereof in trust, to transfer, assign, and make over 
“ the same to him or her whose legacy is represented thereby, upon 
*¢ his or her attaining the age of 21 years; and in the meantime, and 
until it is transferred, assigned, and made over in trust, to 
“ receive and accumulate the interest of the said legacy or Gov- 
“ ernment securities, investing such interest, from time to time, 
“ as circumstances admit, in Government securities also. 

* If any son or daughter, or sons or daughters, of my said grand- 
“ daughter, Mayasundari Debi, by my daughter Hemsundari 
“ Debi’s side, shall be unmarried at the time of my death, I give 
“ and bequeath the sum of rupees 5,000 to each and every such 
“ unmarried son and daughter (which shall be payable to the 
“‘ guardian of such son or daughter, if any such guardian there 
“ be) for the purpose of paying for his or her marriage ceremony, 
“ buying jewellery, and defraying the like ordinary expenses; pro~ 
“ vided always that such sum of rupees 5,000 shall not be payable 
“ except for or to a person who is actually about to be married. 

“ I direct that each of the bequests by me hereinbefore made 
e shall be deemed and taken to have vested in the several legatees 
“ to whom they are by me bequeathed immediately upon my death, 
“ and that out of the accumulated interest on the legacies aforesaid 
“ shall be defrayed the expenses for the education of those children, 
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& and to be paid to the guardians of those children for such purpose, 
‘and that in case of any of the said legatees dying after my death, 
‘but before attaining the age at which payment is to be made to 
“them, under the provisions herein contained, his, her, or their 
“legacy shall be payable as he, she, or they respectively shall by 
“ will direct, or in case of intestacy to the personal representatives 
“ of such legatees or legatee as soon as conveniently may be after 
* his or her death. 

“ In witness whereof, I, the said Prasanna Kumar Tagore, have/ 
“hereunto, and to a duplicate hereof, set my hand this 23rd day of 
« March in the Christian year 1868. 


c Sioned and acknowledged 
“ by the said Prasanna Kumar 
* Tagore, the testator, as and 
“for a codicil to his last will 
“and testament, in the- pre- 
“ sence of us, being present at 
“ thesame time, who, at his re- | Prasanna KUMAR TAGORE. 
“ quest, in his presence, and in 
“ tho presence of each other, 
“have hereunto subscribed 


_ “our names as witnesses, 


G. W. HOYLE. 
J. ©. MICHAEL.” 


“ This is a second codicil to the last will and testatment of me, 
* Prasanna Kumar Tagore, of Prasanna Kumar Tagore’s Street, 
“ zemindar, and a Companion of Her Majesty’s Exalted Order of 
* the Star of India, which bears date the tenth day of October one 
« thousand eight hundred and sixty-two. Whereas by my said 
“will I have charged my real estate with the payment of a 
“ sum of rupees one thousand a month for the worship of the idols 
“established at Moolla Johur by my late father Gupi Mohan 
“ Tagore, in addition to the provisions already existing, and made 
“by my said father, and also in supporting and defraying the 
“expenses of any dispensary or charitable institution to be 
“ established by me in my life-time ; and I have thereby directed 
“ that the said worship should be conducted by Jatindra Mohan 
“ Tagore, and on his death by other persons in the said will pro- 
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** vided, and whereas by an indenture of settlement bearing even _1869 
“date with this codicil, and made between myself, the said ,GAN=NDRA 


z Momax Ta- 
“ Prasanna Kumar Tagore of the one part, and the said Jatindra soss 


Í “ Mohan Tagore and one Surendra Mohan Tagore of the other Urespea Mo- 
c part, I have settled and assured certain talooks and zemindaries, 

“ and have assigned and transferred certain Government securi- 
** ties to the said Jatindra Mohan Tagore and Surendra Mohan 
‘ Tagore, to be held by them and their heirs and assigns in trust 
for the purpose of the worship of the said idols, and in support- 
“ing and defraying the expenses of the said dispensary and 
“ charitable institution as aforesaid. Now I hereby declare that 
“ the provision made in my said will with regard to the said idols 
\ “and dispensary and charitable institution as aforesaid shall be 
\ void and inoperative, and I entirely revoke the fifth or other 
' © paragraph of my said will which relates thereto. And I do by 
' & this codicil also declare and direct that the executors for the time 
“ being of my said will shall expend the sum of rupees thirty- 
“ five thousand towards defraying the costs of a building to be 
* erected at Moolla Johur aforesaid, for the accommodation of the 
* Sanskrit school meutioned in the hereinbefore-recited indenture 
“ of settlement. And in all other respects I confirm my said will, 
* in witness whereof I, the said Prasanna Kumar Tagore, have 
“ hereunto set my hand this twenty-fifth day of J uly in the 

“ Christian year one thousand eight hundred and sixty-eight. 
** Signed by the said tes- 
“tator, Prasanna Kumar 
“ Tagore, as and for a second 
“ codicil to be annexed to his 
“last will and testament, and 
“to be taken as part thereof, 
** in the presence of us, present 
“ at the same time, who, at his 
“ request, in hig presence, and 
“in the presence of each 
“ other, have hereunto sub- 


“ scribed our names as wit- 
** nesses. 
DWARKANATH GUPTA, 
Medical Practitioner, 
J. C. MICHAEL.” 
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1869 ° The plaintiff, ip-his-plaint, alleged that the testator’s property 
waxexona was to a great extent ancestral, and that his subsequent acquisi- 
a tions were mainly made by means of his ancestral property, but 
Teo Me that the testator treated both kinds as one and the same. In the 
9th and 10th paragraphs of the plaint the plaintiff alleged, 
(that at the time of the plaintiffs marriage with one Bala: 

* Sunderi Debi which took place in the year 1843, the tes- 7 

“ tator, on the occasion of the said marriage, executed a desd/ 

“of gift by way of joutak, or nuptial gift, according to the 
* custom of Hindus of rank and position, of a certain share in 
« the zemindari called Koondy in Zilla Rungpore, the annual 
“ income of which was then rupees 7,000; and that on the 18th 
“ day of June 1851 the said Bala Sunderi died without leaving 
“ any issue her surviving.” The plaintiff further alleged that 
("this was the only provision ever made by the testator for him, and 
that such provision could not be taken in satisfaction of his claim 
to maintenance. The plaintiff submitted that the trusts and limit- 
ations in the will, except so far as they were for the payment of 
a flebts, legacies, and annuities, were wholly void, as being an 
attempt to create estates and interests unknown to the law and 
usages of Hindus, and as tending to a perpetuity, and as being 
an attempt to make an illegal and inoperative disposition of the 
testator’s property; that Prasanna Kumar Tagore had died 
(3/intestate as to the residue of his estate after payment of the said 
debts, legacies, and annuities, and in case the Court should not 
consider the trusts and limitations wholly void, that at any rate 
they were void as regards the limitations after the life~-estate 
to Jatindra Mohan Tagore; that Jatindra Mohan had no son 
(5) born in the.life-time of the testator, nor had he any son up to 
the time of suit; that the will was void so far as it purported 
g to dispose of ancestral estate; and that if the will were valid 
(6 )to any extent, the plaintiff was entitled to maintenance, and 
that he was not debarred from it by reason of his having become 
a Christian. The plaintiff finally alleged, in the 19th paragraph 
of the plaint, that “ he (plaintiff) is further informed and believes 
“that the defendants, the executors of the said Prasanna Kumar 
“ Tagore, or some or one of them, have, against the directions con- 
“tained in the said will, sold or otherwise disposed of a large 


nepotis 
2, 1870. 


VOL IV.] ORIGINAL JURISDICTION—CIVIL. 129 


“amount of Government Securities, otherwise called Company’s 1869 
“ Papers, out of the corpus of the estate of the said testator, and ,@AX=xpna 
“ have improperly applied the proceeds thereof, and the plain- | ee 
“tiff apprehends that unless the defendants are restrained by Urexpna Mo- 
WAN TAGORE, 
“injunction from this Hon’ble Court, there is danger of the 
* estate being wasted, or otherwise dealt with contrary to the 
* direction of the said testator.” a 
l The plaintiff prayed— 
\ 1. That he might, as only son and heir-at-law, be declared, 
according to Hindu law, entitled to represent the testator’s estate ; 
2. That it might be declared that the testator had no absolute 
power of disposition, by will, of his entire estate, particularly the 
‘| ancestral estate, to the exclusion of the plaintiff, and that the 
plaintiff as heir-at-law was entitled to the same ; 
i 3. That the trusts might be declared either wholly or parti- 
‘ally void as above mentioned, and the plaintiff, accordingly, 
entitled ; 
4, That an account might be taken and the property admi- 
nistered under the direction of the Court; that the rights of all 
parties might be ascertained ; that a receiver might be appointed ; 
that an injunction might issue to restrain the executors from 
intermeddling in the estate ; that an inventory might be delivered ; 
and, finally, that maintenance might be decreed to the plaintiff. 
The defendants Upendra Mohan Tagore, Jatindra Mohan Ta- 
gore, and Durga Prasad Mookerjee, three of the trustees and exe- 
cutors named in the will, filed a written statement, in which they 
submitted that there was nothing in the provisions of the will 
or codicils opposed to law; that if some part of the will was in- 
valid, yet the limitations commencing with the words “now, 
therefore, I give and deyise subject to the devise to the said 
Romanath Tagore,” and ending with the words “ provision or main- 
tenance of any person, male or female, out of the estate,” (1) are 
valid in law and operative; that to the best of their information 
and belief the bulk of the testator’s property was acquired by his 
own labor and exertions, though not entirely without the aid of 
any ancestral property; that he had paid his share of the ances- 
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tral debts out of his self-acquired property ; that it was immaterial 
in law whether his estate was partly ancestral or not; that they v 
had not sold or disposed of any Government Securities contrary 


Urminna Mo- to the directions in the will; but that they had sold some por- 


tion of the Government Securities and applied the proceeds in 
the payment of the debts of the testator. They further sub- 


; 


mitted to the Court the questions of whether property given on* rd 


marriage could be taken to be in satisfaction of the right to main- } 
tenance, whether the plaintiff had a right to maintenance out of 
the testator’s estate, and whether the plaintiff had an election to 
take maintenance or take under the will, and asked that all 
necessary directions might be given for carrying out the trusts of 
the will, in so far as they should be held valid in law. The written 
statement of the defendant Surendra Mohan, a nephew of the 
testator, was to the same effect. The written statements of the 
infant defendants, Promoth Kumar Tagore, a son of Surendra 
Mohan, and Suttendra Mohan Tagore, a grandson of Lalit 
Mohan Tagore, who was the son of Umanandan Tagore, a cousin 
of the testator, who appeared by their guardians, Surendra 
Mohan Tagore and Raghu Nandan Tagore, respectively, merely 
asked that their interests and rights under this will should be 
protected and saved. 

The issues fixed were as follows :— 

1st.—Does the plaint disclose any cause of action ? 

2nd.—Did the testator die intestate with respect to any, and 
what, portion of his estate? 

3rd.— Was any, and what, part of the immoveable property of 
the testator’s, ancestral estate, and if so, had the testator a right 
to dispose thereof by will? 

4th.—Are any, and which, of the gifts or limitations contained 
in the will and codicils of the testator void in law? 

5th.—Is the plaintiff entitled to any, and if so, what, mainte- 


. nance out of the estate of the said testator? 


6th.— Whether the executors have misappropriated any, ‘and 
what, portions of the testator’s estate ? 


Mr. Kennedy, Mr. Ingram, Mr. Datta, and Mr. Evans 
for the plaintiff. 
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The <Advocate-General and Mr. Paul for Jatindra Mohan 1889 
(who had been ordered to be made a party in his individual Gaston 
character). ` aons 

Urera Mo- 
HAN TAGORE. 


Mr. Graham and Mr. Woodroffe for Surendra Mohan. 
Mr. Marindin and Mr. Branson for the executors. 

\ Mr. Jackson for Promoth Kumar. 
Mr. Phillips for Suttendra Mohan. 


Parar, J.— After shortly stating the facts andthe contents 
. of the will continued): The plaintiff in this suit is the deceased’s 
, . only son, and, therefore, his sole heir-at-law. No gift of the 
slightest kind, however, is made to him in the will. And the 
testator unmistakeably signifies his intention to disinherit him 
by expressly saying at the outset, “I have already made such 
provision for my son, Ganendra Mohan Tagore, as I consider 
sufficient; and he will take nothing whatever under this my 
will.” 

The making of the will itself is not disputed, nor is it pre- 
tended that the testator was not at the time competent to make 
a will. 

The suit is brought mainly for the purpose of having it 
declared that the trusts and limitations of the will, save so far as 
they concern the payment of debts, legacies, and annuities, are 
void as amounting to an attempt to create estates and interesta 
in property unknown to Hindu law and usage; or that, if they 
are not wholly void with the foregoing exception, they are 
partially so, and that, so far as they are void, the deceased died 
intestate; and that the plaintiff is entitled to his estate as heir- 
at-law. But the plaintiff also asks for administration of the 
estate under the direction of the Court, on the ground that the 
executors are not carrying out the directions of the will, and are 
committing waste. And he further claims maintenance out of 
the estate, and prays that an adequate amount for that purpose 
may be decreed by the Court. 
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1869 ‘It seems to me clear that the suit must fail on the last point. 
eens Thaye never heard it doubted that the Hindu law as prevalent, 
sons in Bengal, under the construction of it which at present obtains, 
Upenpra Mo- and is binding on this Court, permits a man to dispose by will of 
HAN TAGORE, 
all his property, whether self-acquired or ancestral, to the com- 
plete disherison of his heir, and this seems to involve the nega- 
tion of the son’s right of maintenance. The two cases of the Nud- 
dea Raja, and the Mullicks (1), upon which, substantially, Sir“. 
T. Strange places his somewhat qualified opinion to the contrary, 
are neither of them very definite or intelligible. In both, as far 
as I can make out, the Court based its order for maintenance 
rather upon equities which existed between the parties than 
_ upon any legal right paramount to the disposition of the testa- 
tor. I have myself good reason to know how difficult itis to ~ 
interpret the Nuddea Raja’s will, and to unravel the legal pro~- 
ceedings which arose out of it, because I have been called upon, : 
on the other side of the Court, to judicially declare the rights 
of persons interested in the fund which the Raja by his will 
assigned to his younger sons by way of maintenance. On the 
whole, having regard to the existing state of the authorities, I 
do not think there is any real foundation for maintaining that 
the father’s power of testamentary disposition is subordinate to 
any right in the son to have maintenance out of the paternal 
estate. But even if the proposition be true, that a son has a 
right to be maintained out of his father’s estate, notwithstanding 
the terms of his father’s will, I think the extent of the right 
must be measured by the necessity in each case. And here thev 
plaintiff himself di8closes that he has ample means of subsistence 
originally furnished to him by the testator himself, and that he is 
in: no need of any addition thereto being made out of the assets 
left by the deceased. ae 
Also, the plaintiff's right to interfere with or to question the 
administration of the estate by, the executors under the direc- 
tions of their testator, and to restrain waste, depends upon whe- 
ther or not the legal effect of the will is to exclude him entirely 
from present and ultimate participation in the estate. It would 


(1) 1 Strang’s H. L., 265, 266. 
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only be by reason of his having an interest to protect, either in 1869 
pursuance of the terms of the will, or in consequence of the will ,Gaxzxona 


being such as to leave a partial intestacy, that he could have cone 
any ground to complain of the executors’ dealings with the pro- Urexpna Mo- 
Re eae LAN TAGORE. 
perty. Itis, therefore, necessary, as preliminary to deciding 
\, upon the plaintiff’s claim to the second head of relief for which 
he asks, to inquire into the scope of the will, and to ascertain 
\how far it is operative in law. We are thus naturally led back 
‘to the consideration of the plaintiff’s main contention; namely, 
that the will is wholly, or at least partially, void, as being con- 
trary to Hindu law. 
On tuming to the will we easily see the general character of 
. the testator’s intention. He wished his property to go down 
and remain intact in certain alternative lines of descent desig- 
_ nated by him, and springing from different specified members of 
` his family, who might be living at the time of his death. In 
each line, he desired that the property should be enjoyed for life 
only by such members in succession as should be actually in 
being at his, the testatox’s, death, but on the decease of the last 
{ of these life-takers, he intended the whole property to be- 
come the inheritance of that man’s eldest son. In addition 
to this general disposition of his property, the testator gave 
certain legacies and annuities, and to provide for the due -dis- 
charge of these, without diminishing the corpus of his property, 
he directed that they should be paid only out of the annual 
income. ` To secure this direction being strictly observed, he 
gave the whole of the property, in the first instance, to trustees 


\ 


upon trust to pay oùt of the annual income, firstly, rupees 2,500 
a month to the person who for the time being should represent 
the operative line of descent designated by the will in the way 
I have just mentioned; secondly, the annuities and legacies 
or interest in lieu of the latter; thirdly, the surplus of the 
annual income to the taker of the rupees 2,500; and on final 
satisfaction of all the legacies®:nd annuities to hand over all the 
property to this same person. 
The first argument employed against the validity. of the 

will goes to the very root of the matter. It is this, namely, 
the gift to trustees is the foundation on which the will rests; 
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it constitutes the machinery which the testator has chosen for 
the purpose of getting his wishes carried into effect; but trusts 
‘are unknown to Hindu law and void; therefore, the whole 
will fails. 

It is perhaps worth being observed here that this contention 
is curiously inconsistent with the plaint, which submits that 
the trusts and limitations of the will are void, save so far as the 
same are for payment of debts, legacies, and annuities. 

I confess, the broad assertion that trusts are unknown to 
Hindu law took me somewhat by surprise. There is, probably, 
no country in the world Where fiduciary relations exhibit them- 
selves so extensively, and in such varied forms, as in India, 
And possession of dominion over property, coupled with the 
obligation to use it, either wholly or partially, for the benefit 
of others than the possessor, is, I imagine, familiar to every 
Hindu. I need only point to the cases of the mother acting 
as guardian of her infant child, the karta of a joint family 
managing on behalf of minor or absent members, and the 
gomasta buying, selling, and trading’ in his own name for the 
benefit of an unseen principal. If it be said that in these 
instances and others which might be mentioned, the guardian, 
manager, or gomasta is only an agent, and differs from a trustee, 


in the strictest sense of the word, in this, namely, that his. 


powers are referable to the authority of the person for whose 
benefit he acts, and not to any sort of ownership in himself, 
I would add that, in my opinion, this circumstance does not 
materially affect the essence of the trust. No doubt, in this 
country, where Courts of Justice are not distinguished by their 
functions into Courts of Law and Courts of Equity, and where 
law and equity are administered by the same tribunal, there 
is no occasion for the creation and maintenance of an equitable 
estate in property as separate from the legal estate. There is, 
consequently, no such thing here as a bare legal estate in one 
man descendible to heirs, side Wẹ side with a beneficial estate 
of inheritance, or a succession of beneficial estates in the same 


property passing down another series of persons. And this, I, 


understand, is all that the Chief Justice and Mr. Justice Markby 
intended to lay down in the two judgments to which I have been 
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referred—Kumara Asima Krishna Deb v. Kumara Kumara 1869 
Krishna Deb (1) and Srimati Krishnaramani Dasi v. Ananda oe 
Krishna Bose (2). But I think, that whether a man accepts aone 
property on the terms of ‘giving another person a specified benefit Uraxoxa Mo- 
out of it, or whether he undertakes to manage property on behalf ™* ra 
y of another, our Courts will, in both cases alike, know how to make 
N him discharge the obligation under which he comes; and I do not 

‘ hesitate to believe that it is in entire accordance with the genius 

of the Hindu law that they should do so. It seems to me, p 
farther, that even if an owner of property, when disposing of 

it, professed in terms to place a bare legal . estate of inheritance 

in one set of persons, and to give the whole ‘beneficial enjoyment 

of the property to another set, his dispositian would not, there- 

fore, and for that reason alone, be entirely void. The Courts of this 
country, as Courts of Equity, would look at the substance of 
the transaction; and would, as far as practicable, treat each 
person beneficially interested as actual owner to the extent of 
his interest, disregarding entirely the pretended legal estate. 

` They would, so to speak, enact a Statute of Uses for themselves 
and effectually apply it. It is thus, that in all benami hold- 

ings, the man in whose name the conveyance is made, and to 

whom the ostensible insignia of ownership are given, is counted 

as nobody. Except in cases where third persons have been 
misled, and others falling under special legislative enactment, 
the Courts simply.ask who is the person entitled to-the enjoy- 
ment of the property, and him they consider to be, in all respects, 

‘the proprietor. Mr. Kennedy has referred to my own words 
in the case of Seedec~ Nazeer Ali v. Rajah Ojoodhyaram 
Khan (3) in support of this contention, that there can be 
no trusts in India. I will repeat them again, because they 
exactly express the opinion which I still hold, In this 
country “ there is no distinction between legal right and equi- 
“table right to property. There is but one kind of pro- 

“ prietary right, call it legal or equitable as you choose, which 

« is recognized by the Court; it is an entity not divisible into 

< parts or aspects.” But it does not follow from this that one 


(1) 2B. L. R, O.C., 11, (2) See post, p, 231. (8) 8 W. R., 408. 
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1869 who has a right of enjoyment or benefit out of property has 
one the sole right of enjoyment of that property for the time being, 
cons and the right of exclusive dominion over it. It does not, as 
“emda MoT think, result that nothing but absolute beneficial ownership 
MAN TAGORE. Gon be recognized, Although our Courts know nothing of a 
legal title as distinguished from an equitable title, they can, I 
apprehend, easily understand the predicament of property placed ra 
<3 ander the dominion and control of one person, in order that ; 
he may deal with and manage it for special purposes involving 
the benefit of others. In few words, the non-existence of the~ 
English equitable estate does not necessitate the non-recog- . 
nition of a trust. Except, perhaps, in the very radest state 
of civilization, trust ownerships will most certainly spring into 
being, and the interests of society require that, within certain 
limits at least, effect should be given to these by Courts of 
Justice. It was thus it happened that the primary intentions of 
the framers of the famous Statute of Uses failed to be carried out. , 
The Court of Chancery would not, no doubt, under the then exist- ' 
ing conditions of society, as a Court of Equity it could not, allow 
the Statute to execute uses in such a way as to render trusts 
“impossible. Excluding, then, all consideration of duality of estates, 
inasmuch as such a proprietary phenomenon cannot arise, and any 
attempt to create it would be fruitless, it seems to me that ther 
question which is now under discussion, ceases to be a question of 
Hindu law in particular, and is simply a matterto be governed by 
rules of public policy. When once the voluntary alienation of 
property, i e., the power of transferring dominion over it to 
another, is conceded by law to a proprietor (and this, undoubtedly, 
the Hindu law of Bengal does concede), the terms and condi- 
tions upon which the transfer is to be effected cannot very 
consistently be controlled, except so far as they may bear upon 
or be hostile to the general interests of society. The true ques- 
tion then at this point is not, does positive law allow it, but = 
does any law or rule of policy forbid it? Now, obviously, it is 
not generally considered, as of necessity, detrimental to the 
interests of society that power and dominion over property, 
without any other governing owner, should reside in persons 
bound to abstain from personal enjoyment of the property, and 
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into devote all the proceeds to special purposes. Upon a basis of 1809 
this sort stand all gifts to idols, although, no doubt, the abstract grema 
entity, the deity, is made in such a case to appear as the pro- aons 
prietor. So also do foundations for public purposes, such as Uranpna Mo- 
gifts in support of public charities, schools, and hospitals/ of may TAGORE 
which I am happy to say there are many in Bengal owing their 

N origin to the munificence of Hindu gentlemen. As far as I am 

y aware, there are no circumstances here in any sense parallel with 
“those which in feudal times rendered trust-estates objectionable = 
in England; and I should find it inapossible to declare judicially 
ethat Hindu law was such as to render it illegal to vest pro- 
perty in trustees for the purpose of carrying out objects of the 
just-mentioned kind. It follows, then, I think, that this dispos- 
ing of property, through the machinery of a trust, is not of itself 
contrary to law. But more than this, our books of reports are į» 
‘literally full of cases, in which trusts, particularly trusts by 
will, form the main substance of the litigation y and I cannot 
find that a single word was ever breathed against the legality 
of these. The case of Hurry Doss Bonerjee y, Hogg (1), in 

which Peacock, ©. J., delivered a considered judgment, is but 

one example among many. Itis also worth remarking, that © 

Jagannatha, in his Commentary on Text 30, Book I, Chapter 4, 

Section 2, discusses the nature of a husband’s tenure of certain 

property on behalf of his wife, which is supposed to be given to : 

him for her (not to her through him), and calls him a trustee. 

Tt is clear, I think, that this Hindu writer, whatever the value 

of his opinion, did not entertain the thought of a trust being 

repugnant to the genius of Hindulaw. Neither did it occur 
to him to ascribe the conception of a trust to the growth of 
modern ideas. Ifthen the disposition by way of trust in any 
particular case is illegal and void, this I conceive must be because 
the purpose aimed atis such as a Court of Equity and Justice 
cannot lend its aid to enforce. Now the sole object of the trust» 
created by the testator in this case is the payment of debts and 
legacies, and of annuities for life to persons who were in exist- 
ence atethe date of the will, or who should come into existence 
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1869 before the death of the testator. The plaintiff hiinself, as I have 
Slat already remarked, does not dispute that this object is perfectly 
core _— legitimate/and certainly numerous authorities might, if necessary, 
Urena Mo- be quoted to prove that it is good. The direction to the trustees 
nan TAGORS. +) transfer at the end of the trust is, to my mind, perfectly 
unimportant, because the moment that the active functions of y 
the trustees ceased to exist, the whole right to the property / 
would reside in one person alone, who would, thereupon, become ‘ 
complete proprietor without any conveyance. The case of | 
Hurry Doss Bonerjee v. Hogg, (1) however, to which I have just 
referred, furnishes authority in support even of a trust to convey. 
But the plaintiff further contends that, even if the limited gift 
in trust to the trustees is valid, the disposition of his property 
made by the testator, subject to this trust, is void, either wholly 
or partially, as being, firstly, in excess of the testamentary power 
allowed by the Hindu law; and, secondly, an attempt to control 
the alienation or descent of the property beyond lawful limits of 
time; in other words, that it is void for being ultra vires, or for 
transgressing a rule against perpetuity. 

It has been argued very forcibly before me, that the Hindu» 
power of making a willis the creation of the English Courts; 
that no foundation for it can be discovered in the written 
sources of Hindu law; and that, consequently, the present exer- 
cise of such power, if not absolutely illegal, ought, at any rate, 
to be restricted precisely to that extent within which it was 
first judicially ‘recognized. There seems to me to be much that 
is vague and decoptive in this sort of reasoning. It is highly 
improbable that the first will ever made by a Hindu came to 
be contested in the English Court, without the fact of its novelty 
being made the most of in the contest, and the result being 
carefully reported. Now the earliest Hindu will dealt with int 
a reported suit was made so long ago as 1758, and the infer- 
ehce is irresistible from the terms of the will itself, and the mode 

r in which the case was treated by the Court, thatit was not then 
a strange occurrence that a Hindu should make a will ora 
testamentary disposition of his property. In truth, I can+hardly 
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doubt that the”judicial decisions in this matter (asin all other 1869 
matters of development of commercial and social economy G4xExpRa 
with which we are acquainted) followed on the practice, rather cons 
than the practice on the decisiongy And if again we are to Urexpea Mo- 
consider the law as limited by the letter of the decisions which 
~, have taken place within any given period of time, we shall 
A evidently arrive at a testamentary power as capricious in 
regard to the subjects upon which it may be exercised as pure 
‘accident can make it, and therefore most unreasonable in its 
restriction. I cannot readily bring myself to accept so unsatis- 
factory a guide as this. 
The fact is, as far as I can learn, that the right of a Hinduy 
proprietor, under the Bengal school of law, to disappoint his 
heirs by making an alienation of all his property which shall 
take effect at his death, has been asserted at least in practice for 
a very long time indeed, even if it is not expressly noticed by 
. Hindu expounders of the law. The cases cited by the Advo- 
vate-General, commencing with, Doe d Heera Sing v. Bolakee 
Sing (1) appear to me to show distinctly that Wills have been 
made in Bengal for considerably more than a century pasta 
They also lead me to think that the amount of litigation, 7 
which has arisen out of the exercise of the testamentary power, 
has been much under-estimated by my learned colleague, 
Mr. Justice Markby, in the case of Kumara Asima Krishna 
Deb v. Kumara Kumara Krishna Deb (2). And, certainly, 
if it were open to me to form an opinion upon the matter 
from the cases which have come under my own notice judicially, 
during the last four and half years, I should conclude that the 
practice of alienating property by a testamentary disposition to the 
disherison of one or more of the heirs is widespread and deeply 
rooted throughout Bengal. At any rate, having regard to ther 
long line of judicial decisions which have been given with re- 
gard to it, I am bound now, in this Court, to class it as “ approved 
usage,” which, according to Menu, forms one of the four ele- 
ments of Hindu law. 
And, as I remarked with regard to trusts (and a will has 
been well termed a testamentary trust), if once it be conceded 
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lbJda 


140 HIGH COURT OF JUDICATURE, CALCUTTA [B. L. B; 


1869 that a Hindu may lawfully defeat the expectation of his heirs 

Samra by making a disposition of his property to take effect on his 

aore death, it seems to me, with the highest respect and deference for 

Upmxpia Mo- the opinion said to have been lately expressed by Mr. Justice 
RE. 

Markby to the contrary, in the case of Krishraramani Dasi v. 
Ananda Krishna Rose (1), that the extent and nature of the dis-~ p 
position, which he may so make, must be matter simply of pub- J 
lic expediency, and not of custom or usage. So that, in entering “ 
upon the enquiry whether the disposition of property which bas 
been made by the testator in the will before me, is wholly or 
partially void, I have, as I think, to ask not whether any testator’ 
ever did precisely the same thing before, but whether that which 
this testator has directed, is forbidden by any general principles 
of Hindu law or public policy. ` 

Now, on returning to the will, we find that the typical devise 
is in the following words: (reads paragraph 13 ) (2) (Unto and 
to the use of — bodies issuing. ) 

It is manifest that the testator has of design used English 

Y legal phraseology; and I think that in construing this will 
I must assume he understood its technical force. It is, 
therefore, important that in specifying the interest which 
follows on, the deyis for ife, h opds _which. describe 
an estate-tail “Hh a this it is ai behalf ‘of the 
w” plaintiff, that the testator must be taken to intend the crea- 
tion of an estate-tail; and, as such a form of property is 
admittedly unknown in this country, and is distinguished by. 
incidents, the introduction of which would be subversive of 
Hindu proprietary law, therefore the devise in question must 
fail; and if so, the plaintiff as heir-at-law would, at any rate, 
become entitled to the inheritance on the expiration of the life- 
interests. I do not think this argument ought to prevail. It is wv 
a maxim in England relative to the construction of wills that 
the Court ought to gather the intention of the testator from that 
which the will expressly, or by implication, declares, and should 
be astute to give practical effect to that intention if it legally 
ean ; and I think the same rule should hold here. The assumption 
that the testator knew the peculiar meaning of the words which 


(1) Seo post, p. 231. i (2) Ante, pp. 118 and 119. 
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he used is a valuable guide to ascertaining what he intended to 1869 
express. But having arrived at what he intended to express, „GANENpRA 
I must give it the effect which is properly due to it in this Court, cone 
and not the effect which it might have in the understanding of Urano Mo- 
the Courts at Westminster. Now a devise of property “to r 

~ the use of a peron and the heirs male of his body issuing” 

appears to me to be fairly and reasonably interchangable with 

“and equivalent to a devise “ to a person, his sons, and his sons’ 

sons.” But these last words are those which are usually employ- 

edin this country to convey a complete right’ of inheritance 

according to the Hindu law. The testator, undoubtedly, intends 

in this place to dispose of the inheritance; and I think the Court 

ought to treat his words as constituting a gift of the mheritance 

in the only form of it which is known to Hindu law,” even 

although it may be also at the same time evident that he desired 

to impress upon it qualities in regard to descent which are foreign 

to this country, and which for that reason it can never bear. 

It, therefore, appears to me that the foregoing recited devise s- l- 

amounts to the creation of several successive life-interests, each 

commencing on the termination or failure of the preceding; the 

whole completed by the gift of the inheritance to take effect on 

the expiration of the last life-interest. It is to be observed that 

by the terms of the devise the takers of these life-interests would 

necessarily be in being at the testator’s death, each ready to 

enjoy the testator’s bounty as soon as his turn should come, 

ewhile the future taker of the inheritance would be unborn. 

Thus, to use convenient technical language, the life-interests 

were at that time vested, but the devise of the inheritance con- 

tingent. I do not know whether this state of things still obtains, 

or whether, since the testator’s death, any persons designated by 

the will as ultimate takers of the inheritance have been born. 

If they have not, the plaintiff, as heir-at-law, has for the time 

the immediate expectation of succeeding to the inheritance on ` 

the termination of a life in being, and for that reason, a suffi- 

ciently substantial present interest to entitle him to ask that 

the property be protected against waste,’ This consideration 

raises an issue of fact which I cannot determine at this 

hearing. But it is not necessary, I think, that I should 
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1869 determine it, for aftèr making the regole resumi of the 
Papia will, I am in a position to say that the allegation of waste 
cons made by the plaintiff falls to the ground. The trustees “and 
Urxxpna Mo- executors are distinctly empowered by the will to pay debts 
HAN TAGORE 
` and legacies out of the personalty, and the selling of the Govern- 
ment papers, of which the plaintiff complains, may, as far asany- y 
thing goes which is stated by the plaintiff, have been effected for z 
that purpose. A 
If the view which I have thus far taken of the will, and of 
the rules by which I ought to be guided in dealing with it, be 
correct, it next falls to me to enquire whether the succession of v- 
gifts of the property for life to living persons, followed on the 
termination of the last of these lives by a gift of the inheritance 
to a person who was not in existence at the time of the testator’s 
death, is either wholly or in part bad upon public grounds. I 
think the answer is given, with singular completeness, by the 
the words of the Privy Council, in S. M. Soorjéeemoney Dossee 
^y. Denbbundoo Mullick (1): “ We are to say whether there is «~v 
“ anything against public convenience, anything generally mis- 
“ chievous, or anything against the general principles of Hindu 
I «Jaw in allowing a testator to give property, whether by way 
“ of remainder, or by way of executory bequest (to borrow terms 
| ¢ from the law of England) upon an event which is to happen, 
‘| if at all, immediately on the close of a life in being. Their 
* Lordships think that there is not; that there would be great 
. © general inconvenience and public mischief in denying such a, ` 
“ power, and that it is their duty to advise Her Majesty that such 
s a power does exisşj.” Mr. Kennedy endeavoured very inge- 
nidusly' to avoid the force of these words by arguing that the 
actual decision of the Privy Council in the case did not, in reality, 
uphold a -gift in futuro, but only sanctioned the extinction of an 
interest: Tea TES rno of a future contingency, leaving 
the property tlen to, descend according to: the ordinary law of 
inheritance. The distinction seems to me more subtle than ` 
-material, and I do not-hesitate to accept the words as of judi- 
` A cial authority in their ordinary signification. 
: : ; ; 
` 











(1) 9 Moore’s I. A., 135. 
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Mr. Kennedy also argued by analogy from the express rules of 1869 
Hindu law relative to alienations inter vivos, that even if a gift ens 
by ‘will, to take effect in futuro, can be good, this must be aor i 
limited tothe case where the donee is in existence and capable Urexona Mo- 
of accepting at the time of the testator’s death. I entirely py ae 
agree with Mr. Justice Markby, in the case of Kumara _ 

~ Asima Krishna Deb y. Kumara Kumara Krishna Deb eb (1), 
` that there is no true analogy between alienations inter vivos 
‘and gifts by will. It may very well be that a person, while 
living, does not divest himself of the rights and responsibili- 
ties which attach to ownership of property, until these are 
accepted by the alienee; and, therefore, it may be theoretically 
necessary, to the perfecting of an alienation inter vivos, that 
there should be relinquishment on the one side, and accept- 
ance on the other manifested in some form. But this reason- 
ing does not apply to a case of testamentary disposition, for 
the simple reason that death most effectually divests the alienor 
of his property, whether any other person accepts it or noty 

C OF course, in any case, when the time arrives for the donee to 
take, if he refuses to accept, then the gift will prove inopera- 
tive; but that result is clearly independent of any question 
as to whether or not he was in existence at the time of the 
testator’s death, and must happen in all cases alike.) I con- 
clude that(there is nothing in Hindu law to prevent a testator 
from making a gift of property to an unborn person, provided the 
gift is limited to take effect (to use the language of the Privy 
Council) “if at all, immediately on the close of a life in being 
It has been faintly said before me that the Privy Council have, 
in later cases, receded from the position taken by their Lord- 
ships in S. M. Soorjeemoney Dossee v. Denobundoo Mullick (2). 
I have not been able, however, to discover that this is BO, and I 
accept without hesitation the state of the law as there- enunci- 
ated. 

So far, then, as concerns only the succession of gifts of life 
interests to Jatindra and-his sons- terminated by the absolute 

- gift of the inheritance to an unborn person,(the will is, inmy ve 
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1889 opinion, unimpeachable, because each of these gifts must take 
seo effect, if at all, at.or before the close of a life in being.. And 
one the like conclusion would hold with regard-to each of the other 
Urmmra Mo- series of devises taken alone.) It would seem, therefore, that it 
HAN TAGORE. ee f 
must be true of them in the aggregate. But it is argued that 
when they are all looked at together in their relations to one ș 
another, and to the trusts for payment of debts, &c., which precede « 
them, it is seen that the testator has violated an important.’ 
rule of public expediency, namely, the rule against perpetuities, 
which means, I suppose, that he has endeavoured to restrain the 
free alienation of the property by its possessor, beyond the dura- 
tion of a life in being, and for a period of time which is unrea-~ 
sonably great in regard to public interests. It is possible, 
perhaps (for although the accuracy of technical language has 
been aimed at in the will, the instrument is imperfectly drawn 
and difficult of interpretation)—it is possible that the testator, 
in directing how each series shall succeed upon the preceding, 
has used words which may, in a conceivable state of events, have 
the effect of making the interest of an unborn person in the one 
series to commence at the termination of the individual enjoy- | 
ment of the inheritance by an unborn person in the other. This 
would certainly be outside the limit sanctioned by the Privy 
Council. But I do not feel called upon now to enquire whether 
this be the case or not, andif it be so, what is the legal conse- 
quence, because it is obvious that the second series of the two 
could alone be affected by it; and as long as the prior series 
stands, the plaintiff has no claim to a decision of the Court upon 
the validity of a devise which issubsequent to it in order of 
time. No relief to him could be made to accompany the decla- 
ration of invalidity ; and, therefore, the case is not one in which 
the Court could make the declaration without granting relief. Itisys ı 
forcibly urged, however, that even the first series of devises, name- 
ly, those to Jatindra and his sons, has not yet commenced to take 
effect, and never can lawfully come into effect, because the 
testator has postponed it to the gift to trustees, and it is said 
~ that this gift to trustees may by its terms endure to an indefi- 
nitely- remote period. I have already mentioned the nature of 
this trust; its sole object is the payment of legacies and of 
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annuities for life to "living persons. Both the legacies andthe 1809 
annuities are given by the will in absolute: terms without the Rabie a 
least qualification. If would seem, therefore, that this trust must conn 
come to an end with the life of the person who may prove to Urrxpna Mo- 
be the survivor of the annuitante“ The testator, however, gives SN TAi 
{ somewhat complicated and inexact instructions to the trustees 
\ regarding the payment of the legacies and annuities. First, the 
‘^ income of the moneys to be invested is to be applied to this pur- 
pose, and if this falls short, the income of the realty is to be 
resorted to for the difference, only that a particular annuity of 
rupees 2,500 a month is first to be paid out of the latter. Then 
the testator goes on to say: (reads paragraph 3) (1). (I further 
desire that the various legacies — paid and satisfied). The plain- 
tiff’s counsel maintain that, under the operation of this clause, the 
functions of the trustees might remain in full force for a period 
much beyond the limit of any life in being. On the whole, though 
with some doubt, I think this view is not correct. It seems 
to me better to conclude that the testator merely meant to 
free the trustees from the obligation of paying each legacy 
` and annuity in cash immediately on its becoming due, if it could 
not be paid in full out of the income at that time. With the 
view to preserving the corpus intact, he gave them the power 
of adjusting the payments to the income. But I don’t think he 
intended the duties of the trustees to continue beyond the life 
of the last annuitant, and in this way to give them the opportu- 
nity of changing the legacies and annuities into rent charges of 
uncertain duration. However, it does not appear to me impor- 
tant in this suit actually to determine the point thus raised. If 
the terms of the trust are such as to tie up the property for a 
period of time longer than that which publio expediency will 
allow, then the whole trust must be void. And the trust being 
out of the way, iw my opinion the first series of devises, com- 
mencing with Jatindra’s life-estate, takes effect at onces For 
it appears to me that this series of devises is not in any 
sense a remainder upon the gift to trustees, and so affected by 
the vice of remoteness which, may attach to the termination of 
that estate. It is rather a present interest subject to the Dürden 
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1869 of the trust, and I think it comes into full effect the moment 
Ganenpea the trust is got rid of, whatever may bethe mode of so doing.’ If, 
Mouan Ta- : : : . 

cork on the other hand, the termination is nop so remote as.to render + 
Ueruona Mo-the trust bad, then the commencement` of the interest of the 
wax TAGORE: Go visee, which first occurs, will be within time, even if it prove 
in the course of events to be that of a person who is yet unborn. y 

In either alternative the plaintiff iş effectually excluded from the a 
property at present, probably for ever. t 
I believe that I have now dealt with all the matter which has ` 
been put before the Court in support of the plaintiff's case. If 
any point remains untouched, it relates only to the conditions in 
regard to descent, restraint of alienation and otherwise, which 
the testator may have attempted to attach to the ultimate gifts of , 
inheritance. Ido not think that, except so far as I have already 
mentioned, he has made any such conditions; but whether he has 
i or not, for the reasons which I have already given, I think the 
‘s o plaintif is not entitled to obtain immediate relief of any kind 
à ‘from this Court, and consequently the Court cannot 'make the 
declarations which he seeks. Iam of opinion that the plaintiff 
T. has on all points failed to make out a case, and that his suit  , 
* ought to be dismissed. It appears to me right, in this case,y 
f that the costs of all parties should come out of the estate. The 
z testator has, for the first time in the history of litigation in 
this Presidency, made a show of creating on estate-tail, and 
this suit is the legitimate consequence of this novel attempt. 
The plaintiff will get party and party costs; the defendants will 
get costs as between attorney and client, all on scale 2. 

From this decision the. plaintiff appealed on the following 
grounds: f 

1. For that the learned Judge has held that the trusts 
and limitations in and by the will of Prasanna Kumar Tagore’ 
declared of the residue of the estate of Prasanna Kumar Tagore, 
after the payment thereout of his funeral and testamentary 
expenses, and of the legacies and annuities given by his will, 
are valid in law, whereas the learned Judge ought to -have 
held that the same are invalid and void in law. 

-2, For that the learned Judge has held that the trusts 
and limitations in and by the will of the testator declared 


VOL. IV] ` ORIGINAL*JURISDIOTION—CIVIL. 


of the residue are valid in law, whereas the learned Judge 


ought to have held that the same, save so far as they confer on 


- Jatindra Mohan Tagore an interest in the residue during his, 


life, are invalid and void in law: 

8. For that the learned Judge has held that the limitations 
contained in the will of the estate of the testator to thé use of 
such of the sons of Jatindra Mohan Tagore who shall be born 


: after the testator’s death, successively according to. their res- 


pective seniorities, and the heirs of their respective bodies issuing, 
or some of such limitations, are or is valid in law and capable 
of taking effect, whereas the learned Judge ought to have held 
that all the limitations are void in law. 

4. For that the learned Judge has held that the plain- 
tiff has not any interest in the estate of Prasanna Kumar 
Tagore sufficient to enable him to maintain this suit, whereas 
the learned Judge ought to have held that the plaintiff had 
an interest in the estate sufficiént to enable him to maintain 
this suit. 

5. For that the learned Judge has not declared the 


. rights and interests of the plaintiff and of the several defend- 


ants to the suit in the estate of Prasanna Kumar Tagore, 
whereas the learned Judge ought to have declared the. porate 
rights and interests. 

6. For that the learned Judge has held that Prasanna 
Kumar Tagore had power to dispose by will of his ancestral 
estate in disherison of the plaintiff his only son, whereas he ought 
to have held that he had not such power. 

7.° For that the learned Judge has held that the plain- 
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tif is not entitled to maintenance out of the estate of Prasanna ; 


Kumar Tagore, whereas he ought to have held that he is so 


` entitled. 


8. For that the learned Judge has dismissed the suit of 
the plaintiff, whereas he ought to have made a decree for the 
plaintiff according to his right, $ 


Mr. Kennedy, Mr? Ingram, « sel Mr. Evans for the appelant: 


The Advocate- General and Mr, Paul for Jatindra Mohan. 
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Mr. Graham and Mr, Macrae for Surendra Mohan. 
Mr. Marindin and Mr. Branson for the executors. 
Mr. Jackson for Promoth Kumar. 


Mr. Phillips for Suttendra Mohan. g 
i d 
Mr. Kennedy.—It is not my intention to dispute the power of ` 
the testator to dispose of his ancestral property. In this case the 
will is clearly an inofficious one. There is no provision made in, 
it for the plaintiff. The provision made on the marriage of the 
plaintiff went to his wife, and became her stridhany The testator 
does not profess to have been actuated by reason of the plaintiff's 
change of religion; but by his will the testator provides for his 
daughters and their children. The testator has, in his will, used v- 
English technical terms; therefore, the will can only be inter- 
preted according to the meaning of those English words ; and when 
the meaning of those words has been determined, the test-of Hindu 


law must be applied to them. -The limitations after the life- vo | 


estate to Jatindra Mohan are void by reason of their tending to 
create a perpetuity. A perpetuity cannot be created either by 
English or Hindu law,,nor had the testator the power.to subvert 
the Hindu law of succession. For example, an owner of estates 
in gavel kind has the power to will them away, and might give 
an estate by purchase to his eldest son, but he cannot create a 
new line of descent.—Prince’s case (1). In the case of certain 
zemindaries, à customary line of descent has been allowed, 
but the testator in this case has attempted to alter permanently 
the course of descent. There is no reason why the testator 
should not devise his property in any lawful way, but he cannot’ 
regulate the course of the descent of that property for ever. 
The intention of the testator was to engraft on his property such 
a. course of descent as he considered to ‘be beneficial to the 
country, not to benefit any one of the persons named in his will, 
but to prevent a division of his property. amongst his heirs. 
Regarding the will from the stand-point of English law, we must 


(1) 8 Cokes Rep., 14. 
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consider the limitation to the unborn sons of Jatindra Mohan for 1869 , 
life and to their issue. These attempts to create estates-tail GARDE: 
are vicious, and the inconvenience of grafting on Hindu law GORE 
the excrescence of English law will be very great. Then there Urzypra Mo- 
a Š so . HAN TAGORE. 
is a proviso authorizing each of the sons or the sons’ widows, 
z after the death of their husbands, to adopt sons, which adopted 
t sons shall rank as sons of the body, and this provision might make 
the estate inchoate for nearly-a century, and thus vitiate the limita- 
tion as being against the rule of perpetuity—(Sugden on Property, 
342), After the death of the testator, the holder of the property 
under the will may marry a young wife, with power of adoption, 
who may live for nearly a century after the death of the testator ; 
and it could not be said that the estate had either failed or 
determined while the widow was living, since she had the power 
to adopt ason. Then if, on this ground, the first series of limita- 
tions is void, the subsequent ones will also be’void. Where the 
intention is clear that one estate shall not take effect while the 
objects of the prior devise exist, or are capable of coming into 
existence, then if the prior devise is bad, the subsequent one is 
bad also. Moneypenny v. Dering (1), Beard v. Westcott (2), 
Evers v. Challis (3), Routledge v. Dorgil (4). It will be urged 
on behalf of the respondents that these limitations are not too 
remote, because they are not executory devises but contingent re- 
mainders ; but as to this see Fearne’s Contingent Remainders (5). 
During the existence of the previous estates, itis evident that 
the subsequent estate here need not vest, as there is an outstand- 
ing estate-in-fee.—Hophins v. Hophins (6). 
Then the doctrine of cy près will not apply in this case. 
Sonatun Bysach v. S. M. Juggutsoonderee Dossee (7), ‘Seaward i 
v. Willock (8), Lord Dungannon v. Smith (9) The 
time at which the conveyance is to be made is not speci- 
fied; and supposing-when it comes to be made, there should 
be no person answering to the description in esse,—must 
the estate wait for such a person to come into existence? So 


(1) 2 De Gex. M. & G., 145, (6) 1Atk, 680 ; Lewison Perpetnities, 410, 
(2) 5 B. & Ald, 108. , . (7) 8 Moore’s I, A., 79. 

(8) 7 H. L. C, 531, 647. (8) 5 East., 198. 

(4) 2 Ves., 357. (9) 12 Cl. & Fin., 543, 


(5) Bec. 4, p. 602, 
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» 1869 should these limitations be vicious as they stand, the direction 
GANGNDRA to convey, 80 as not to infringe the law against perpetuity, 


Moran Ta- 


Sons cannot save them, for the testator has dictated the frame of this 


Urexpra Mo- limitation, without giving his trustees any authority. to alter it. 

HAN TAGORE. g 
There can be no doubt that wills were unknown among the 
Hindus prior to the occupation of the country by the English, aod  ; 


Pà 


the first mention I can find of a Hindu will is in Macnaghten’s 
Consideration of Hindu Law, 316; and up to the present time there . 
have not been a sufficient number of Hindu wills litigated to settle 
any principles affecting them. In the case of Kumara Asima Kri- 
shna Deb v. Kumara Kumara Krishna Deb (1), it was said that 
only six or eight wills had come before the Sudder Dewanny 
Adawlut previous to the establishment of the High Court.— 
Kooldebnarain Shahee v. Mussamut Wooma Coomaree (2), Gree- 
daree Doss v. Nund Kishore Dutt Mohunt (3), Sreemutty 
Sursutty Dossee v.»Poorno Chunder Roy (4), Teen Cowree Dossee- 
v. Hureehar Mookerjee (5). Such devises as those in this will are 
unknown in Hindu law; and although a Hindu testator may make 
a valid will, he has no power to limit such future contingent 
estates.— Bissonauth Chunder v. Bamasoondery Dossee (6). We j 
may have no definition of sthe period to which euch a power might 
extend, It was so in the Duke of Norfolk’s case (7). That 
was a case on a deed; but I think had it been on a will, it would 
have been the same. They were executory estates. I shall 
show that both in English and Hindu law, there is a period 
beyond which limitation cannot go. Nubkissen Mitter v. Hur- 
rish Chunder Mitter (8), Govind Chund Bysack v. Cassee- 
naih Bysack (9), Issurchunder Carformah v. Govind Chund 
Carformah (10), S. M. Soorjeemoney Dossee v. Denobundoo 
Mullick (11), Sonatun Bysack v. Sreeniutty Juggutsoonderee 
Dossee (12). A gift to an idol is not a perpetuity. An idol is» 
a corporation.— Mussamut Bhubun Moyee Debia v. Ram Kishore 
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(1) 2 B. L. R, O. C, 11. (7) 8 Cases in Chancery, 1. 
(2) Marsh., 357. (8) 2 Mac. Cons. H. L., 323. 
(3) 2 Hay, 633. (9) Id., 78. i 
(4) 4 Buth., 55. (10) Id., 320. 

(5) 8 Suth, 308. . (11) 6 Moore’s I. A. 526. 
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Acharj Chowdhry (1), Luckun Chunder Sealy. Koronqmoney Dos- _ 1869 
see (2), S. M. Juggutsoonderee Dossee v, Obhoy Churn Bysack (3), babel 
v DeSilva v. DeSilva(4). This will failsin two particulars: lst, in gors 
the devolution of the estate to trustees; 2nd, in the series of limita- Urenpna Mo- 
tions laid down. These distinct legal and equitable estates cannot “* — 
; be recognized here.— Seedee Nazeer Ali Khna ý. Rajah Ojoodhya- 
ram Khan (5). To constitute a valid gift by Hindu law, there 
must be a complete relinquishment by the donor.—Dayabhaga, 
Chapter I, sloke 22; Chapter 2, sloke 31; Colebrooke’s Digest, 
Book V, Chapter 3," text 163, and Book V, Chapter 2, text 
169. Soorjeemoney Dossee v. Denobundoo Mullick (6). The 
first estate here sins against the rule in the Succession Act 
as to proper limitations of wills as regards perpetuity, There 
is no custom by which Hindus can make such wills as these. 
. The tying up of estates is against common right. Any such 
. custom should, like customary tenures, bg*'strictly construed 
Doed Juggomohun Roy v. Sreemutty Neemoo Dossee (7). As 
to the right to maintenance, see 1 Strange, 265, 266. 


Mr. Ingram (on the same side).¢These limitations may be 
divided into two series: 1st, the life estates; 2nd, the subsequent 
limitations. To constitute a valid transfer, there must be a complete 
relinquishment by the donor of his interest, and an acceptance by 
the donee.) A Hindu cannot make a gift to unborn persons. In 
this will there is simply a series of limitations by which the testator 
wishes to govern his property, and there is no giftintended to -~ 
any person. According to these limitations, the estate is to be 
tied up until some person comes under the description contained 
in the limitations, and until the legacies and annuities are paid 
out of the revenue of the real estate. In Soorjeemoney Dossee 
vy. Denobundoo Mullick (6), the Privy Council say that the 
question is whether a testator can give property by way 
of remainder, or by way of executory bequest, upon an event 
which is to happen, if at all, immediately upon the close of a 


(1) 10 Moore’s I. A., 311. (5) 8 W.R., 399. 
“ (2) 1 Boul, 210. (6) 9 Mooro’s T, A., 135, , 
(3) Za., 266. (7) OL Rules and Orders, 101 


(4) Bourke, 281. 
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1869 life in being. But in the case of Mussamut Bhubun Moyce Debie 
wpaxexons y, Ram Kishore Acharj Chowdhry (1) they appear to have resiled 
cons from this position. With reference to the period at which the con- 
Urznpra Mo- yeyance is to be made, the trustees either have the power to con- 
HAN TAGORE, : . : 
vey before the legacies and annuities are paid, or they have not. 
If they have not power, supposing the ryots refused, or were 
s unable from any cause to pay their rents, the result would be that 
there would be an indefinite delay in the conveyance. The - 
revenue laws also require that there should always be an owner 
entered in the register, and the will militates against this. 
Testacy is the rule in England, but here the rule is intestacy. 
For a man to will away a property from his family is con- 
trary to the Hindu notions of morality ; and, therefore, the Courts 
here should not seek to follow the example of the English 
Courts in their anxiety to give effect to a will. An estate-tail 
cannot exist in this country; and, therefore, the limitation cannot, 
on that ground, be saved from the objection of perpetuity. If 
the will is bad as tending to a perpetuity in its geheme, the 
scheme should be rejected in toto, and not supported in part. 
- Again this will is contrary to the policy of Hinda law as 
attempting to establish primogeniture instead of equal succes- 
sion, Any attempt to alter the regular course of descent must 
fail. Could a man in Cumberland cause his property to descend 
as gavelkind land? These estates, moreover, are not estates-tail. 
The same rule must be applied here as would be in England, 
with respect to the disherison of heirs. See East’s Notes of Cases, 
case 54, page 105. - 


Mr. Paul (The Advocate-General with him) for Jatindra 
Mohan.—The sources of the Hindu law are various; the Hindu 
law books, decided cases, immemorial custom, which is “ trans- 
cendent law,” and finally that “incontestible law which well- 
instructed Brahmins propound,”—Montriou’s Hindu Law, Intro- 
duction, page 5. To English Courts some of the sources are avail- 
able, and for the rest of them it was submitted that the testi- 
mony of well-instructed Hindu lawyers should be resorted to. 
The notion that Hindus borrowed the idea of wills from thew 
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English is incorrect; they probably borrowed it (if they did so 1869 
at all) from their Mahomedan conquerors. Some of the ases „GANENDRA 
to be cited presently, as well as the Regulations, indicate traces ` aors 
of wills ata very early stage of the English reign in India. Urnoa Mo- 
The probability is that wills were then in general use. It bas 
been decided, as long ago as 1793, that a Hindu has the power 
of making a will, and not only a simple will, but one contain- 
ing trusts. Doe d Heera Sing v. Bolakee Sing (1), Russicklall 
Dutt v. Choiton Churn Dutt (2). The Regulations also recog- 
nize the existence of Hindu wills,—Regulations XI of 1793, 
section 6; XXXVI of 1793, and V of 1799; Suboodra Beebee 
v. Bikromadit Singh (3)/ “Testamentary power originated in the 7 
desire among Hindus to perpetuate their property and keep it 
in their families; many cases show this: Ramtono Mullick 
v. Ram Gopaul Mullick (4);-Sib Chunder Mullick v. S. 
M. Tripoorah Soondry Dossee (5); Sree Motee Naboodoorga 
Dabee v. Connylall Tagore (6); Jugyomohan Roy v. Sree 
Dutty Neemoo Dossee (7); Cowar Brijendronarain Roy v. 
Raja Nursing Chunder Roy (8). Many of these wills contain 
\ what are practically trusts, of which there are undoubt- 
edly traces in Hindu law. Trusts in the sense of a donor 
reposing a confidence in a person that he will deal with the 
donor’s property for the benefit of third persons are found. Hal- 
heds’ Gentoo Code, 86.; Colebrooke’s Digest, Book II, Chapter 
IV, sloke 50. The existence of the desire to deal with property 
by way of trust, is almost contemporaneous with the existence 
of wills, and most of the old wills, in the cases above cited, con- 
tain something in the shape of trusts. These trusts have been 
recognized and carried out by the Courts; and it would be con- 
tradictory to say a testator may dispose of property, but to leave 
it uncertain whether his wishes can be carried into effect: for 
the mode in which the Court has given effect to trusts, see Doss- 
monee Dossee v. Prosonomoye Dossee (9); Hurry Doss Bonerjee v. 
Hogg (10). It is not necessary to engraft on Hindu wills the 


(1) Montrion’s H. L. Cases, 321. (6) Taylor, 61. 

(2) Td., 304. (7) Cl. Rules and Orders, 101, 117. 
(8) S. D. A., 1858, 543. (8) 1 T. & B., 446. 

(4) LT. & B. 64. (9) 2 Ind, Jnr, N.S , 18. 


(5) Fulton’s Rep., 98. i (10) 1 Ind. Jur., O. 8., 86. 
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entire English aystem of trusts with its distinction of legal and 
equitable estates. The Courts will find the own way of en- 
forcing them where they exist. The amount of testamentary 
power allowed and the mode of giving effect to it are shown in 
many cases: Doe d Munoololl Baboo v. Gopee Dutt (1); 
Dialchundro Addie v. Kissorey Dossee (2); Ramtonoo Mullick v. 
Ramgopaul Mullick (3); Musleah v. Musleah (4); Dhurm Das 
Pandey v. Mussamat Shama Soonderee Debia (5); Modee Kaik- 
hooscrow Hormusjee v, Cooverrbhaee (6); ©. M. Soorjee- 
money Dossee v. Denobundoo Mullick (7); Rewur Persad v. 
Mussamut Radha Bebee (8); S. M. Juggutsundery Dossee v. 
Manickchand Bysack (9); Narotam Jajjwan v. Narsandas 
Harikisandas (10); Vallinayagam Pillai v. Pachche. (11); 
Luchun Chunder Seal v. Koroonamoney Dossee (12). The 
judgment in the late case of Kumara Asima Krishna Deb. 
v. Kumara Kumara Krishna Deb (13) did not proceed on 
the principle of frustrating the whole intention of the testator 
because he had employed the machinery of trusts: that will was 
held bad because there was no ultimate disposition .of the bene- 
ficial interest. As to power to make wills altering the usualy, 
rules of Hindu law, a will excluding females has been held to 
be good; S. M. Soorjeemoney Dossee v. Denobundoo Mullick (14), 
Sonatun Bysack v. Juggutsoondery Dossee (15). The decision 
of Mr. Justice Markby in the late case of Ananda Krishna Bose 
v. Krishnaramani Dasi (16) is directly contrary to the expressed 
intention of the testator. It was clearly not his intention that 
the two trustees, to whom he gave his property, should take 
beneficially, yet the whole disposition was held to be void. Iny 
the present case the general object of the testator was to pre- 
vent the splitting up of his property, by constant division be- 
tween joint heirs, and instead of attempting, as has been often ~ 
unsuccessfully done, to make an absolute gift, with a restriction 


(1) Montrion’s H, L. Cases, 290, (9) 1 Boulnois, 266, 
(2) Id., 871. (10) 8 Bom. H. C., 6, 
(3) Id., 440. (11) 1 Mad. H. O., 326. 
(4) Fulton’s Rep., 420. $ (12) 1 Boulnois, 210. 
(5) 3 .Moore’s L A., 243. (18) 2 B. L R, 0.0, 11. 
(6) 6 Id., 448. ; (14) 9 Moore’s L A., 185, 
(7) 6 Id., 626, (15) 8 Moore’s I. A., 66. 


(8) 4 Id., 187. ; (18) Post,*p. 231. 
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on alienation and partition, he gave it to trustees for the payment _1869 
of legacies, annuities, &c., and subject thereto to successive Beaten 
classes of devisees, There is here no inferring the absolute aosa 
ownership of the trustees. The trust for the payment of debts, Urep Mo- 
&c., is clearly lawful, and it is too late to say that there is any pts 
doubt that trusts for lawful purposes are clearly valid, and may be 
carried out. The provisions of this will are not repugnant to 
Hindu law, which recognizes an estate for life and successive life- | . 
estates. A Hindu widow has an estate for life, with power of 
alienation under extreme circumstances. It is a life-estate as far 
as regards her personal benefit. She takes something less than 
her husband’s estate, i e., she is controlled in her disposition 
of the whole estate previously enjoyed by her husband. The 
entire proprietary right need not vest in the person who will 
eventually take. Sree Motee Naboodoorga Dabee v. Connyloll 
Tagore(1). What would be the difference in giving the property to 
a person to hold for achild till it attained the age of 21, or giving 
it direct to the child on his attaining 21? Ifthe gift in either case 
is bad, it can only be, because the gift is to an unborn son /(See also 
the Mitakshara, chapter I, section 6, clause 12, as to reserving & 
share in a partition for a child en ventre sa mere.) The power of 
making a will being once admitted, it lies on those who suggest 
‘limitations to suppor? such a position; Modee Kathhooscrow 
Hormusjee v. Cooverbhaee (2). 
It is contended that this will is invalid as being in contraven- i^ 
tion of the provisions of Hindu law with respect to partition. 
But ‘the idea of partibility is not essential to a Hindu estate. 
A man has a right to give to one son to the exclusion of- others, 
and this contravenes the idea of partition. The case of S. Af Soor- 
jeemoney Dossee v. Denobundoo Mullick (3) shows that the Privy 
Council considered that an estate for life could be given by a Hinduy 
A Hindu testator cannot create an estate analogous to an estate- w 
tail, but such a limitation as this he has power to make; Sonatun 
Bysach vw. Juggut Soonderee Dossee (4). Applying the principle in 
that case, Jatindra’s son would take an absolute estate, the limi- 
tation being to J atindra for life, with remainder to his song and 
sons’ sons. 


(1) Taylor, 61. (3) 9 Moore’s I. A., 123. 
(2) 6 Moore’s I, A. 448. (4) 8 Bloore’s I, A., 66 
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1869 Then as to perpetuities. There cannot bea perpetuity in a gift’ . 
aves to an idol. The gift in such a case is not to the idol, but to the 
core managers in trust for the idol The endowment of an idol is 
Urewpra Mo- frequently used by testators as a means for founding a permanent 
TAN TAGORE: fond for the support of their family; if the trust be not for the 
benefit of the idol, the unapplied residue is a resulting trust 
for the benefit of the family. See Regulation XIX of 1810. 
. _ Sib Chunder Doss v. Sibhissen Banerjee (1). The principle 
of construction applied to English wills that, if the prior es- 
tate offends against the law of perpetuities, and therefore fails, 
the succeeding limitations fail with it, does not apply to India. 
There is no perpetuity in the annuities; they are only for lives 
in being at the testator’s death; and, as has been shown, the post- 
ponement of the complete enjoyment of the estates until after 
the life-estate is good by the Hindu law. As there was no son 
- of Jatindra living at the testator’s death, the limitations between 
his life-estate and that of the after-born sons may be considered 
as out of the case. The subsequent limitations were to take 
effect, not only on failure of the line of the eldest son, but also 
in the event of the eldest son never coming into existence. As 
to the effect of a subsequent adoption, the adoption clause does 
not apply to a son adopted by Jatindra’s widow after his death. 
The will merely puts the subsequently aflopted son in the same 
position as if he had been a son born at the time of the death of 
the father, but not as one born in the life-time of the testator. 
The plaintiff has not a sufficient interest to bring! this suit. 
There is no such state of extrinsic circumstances in this case as 
entitles-him to specific present relief, nor is his interest of such a 
character as to make him a necessary party to a suit for construing 
or carrying out the will, to enable him to claim a present decla- 
ration or injunction. To maintain his claim to a declaration, he \~ 
must show that waste has been committed such as would entitle 
him to ask for an injunction; Act VIII of 1859, Section 15, Gar- 
lick v. Lawson(2), The Governmenty. Rajah Raj Kishen Singh (3), 
Kenaram Chucherbutty v. Dinonath Panda (4). A mere alle- 
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„gation of waste is not sufficient, especially where there are trustees 
‘inyested with large powers, and that is all that is made here. The 
age ation of waste too is made only with regard to the personalty, 


with which the heir-at-law has nothing to do. This will is good Urmora Mo- 


and valid, and its provisions should be carried into effect. 
Mr. Marindin and Mr. Branson for the executors. 
Mr. Phillips for Sarat Chandra. 
Mr. Macrae for Surendra Mohan. 


Mr. Kennedy in reply.—Eivery person who has an interest in 
an undisposed-of residue has a right to come into Court and see 
that accounts are taken and the property secured. When 
the right to have administration turns on the question, whether 
or no the person seeking it has any interest, if the person 
shows his title, he is entitled to administration. His title would 
have been tried by demurrer to the bill. See form of a bill by 
parties having a subsequent interest to have amount of residue 
ascertained; Van Heythusen’s Equity Draftsman, page 284. 
[Norwan, J.—There isa clear distinction between the case of an 
heir to undisposed-of residue and that ofa residuary legatee under 
a will] A remainder man is clearly entitled to an account 
of the personalty from the tenant-for-life, and my client is 
a remainder man of the personalty and of the realty also. All 
that-I now ask is that I may have an account against the parties 
before the Court. I do not mean to contend that any declaration 
now could bind Jatindra’s son, but your Lordships can make a 
declaration respecting those parties who are before the Court. 
[ Norman, J.—Not by the case of Lady Langdale v. Briggs (1).] 
That suit was merely brought for a declaration of right, 
but this suit seeks relief. We have a right to an account 
against the residuary legatee. The appointment of a receiver is 
a different thing. The Court may grant administration and 
leave the appointment of a receiver to a subsequent time. The 
defendant's written statement praying that the will may be 
construed entitles us to a declaration of our right. In the case of 


(1) 8 De Gex, M. & G., 391. 
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____ 1888 S. M. Soorjeemoney Dossee v. Denoburidoo Mullick (1), there was 
Sanepa no gift to a person not in esse, and in the analagous case of a Parsee 
sore * will in SirJamsetjee Jeejeebhoy’s case by the passing of Act XX of 
een Mo- 1860, it was declared by the highest authority in this country that a 
limitation to a Parsee and his heirs male would not be permitted. 
It has been contended that there isnothingin Hindu law forbidding 
an estate-tail, but see the case of S. M. Soorjeemoney Dossee v, Deno- 
bundoo Mullick(1). Inthe same way that we apply to the Roman law 
for principles common to mankind, so may we apply to the English 
law for similar principles. The case of Hurry Doss Bonerjee v.~- 
Hogg (2), was decided on the authority of the English case of Wil- ` 
Z son v. Piggott (3). With reference to the personalty, there is no 
personal gift of it, The time at which the surplus sums might 
become payable may be so indefinitely remote, and the person to 
take is so remote and unascertained, that the disposition of the 
surplus.of the personalty must fail. 
`~.. The same objection applies to the realty. ‘Phe trustees take 
~" the entire beneficial interest themselves; they take the whole of the 
rent and profits with directions to apply them in a certain man- 
er. ‘The directions as to the rupees 2,600 per mensem may by 
authority be shown to be evidence that the realty is not vested 
i , in the tenant-for-life, but in the trustees.—Pulsford v. Hunter (4) 
>- Watson v. Hayes (5). The gift of interim maintenance shows 
that the property is not in the person to whom it is given. Now 
with reference to the costs. In Kumara Asima Krishna Deb v. 
Kumara Kumara Krishna Deb (6), the costs were given ont of the 
estate. [Norman, J.—In that case all the parties came to ask 
for a construction of the will, but here you allege a breach of 
trust.] If the testator has created a difficulty in interpreting his 
will, the costs will be chargeable out of the estate. 


Peacock, C. J.—This isa suit brought by Ganendra Mohan 
Tagore, the only son of the late Prasanna Kumar Ta, ore, a 


(1) 9 Moore’s L A. 123, (4) 3 Brown’s Ch. Cases, 416. 
(2) 1 Ind. Jur, O. S., 86. (5) 5 Myl. &. 7 Or., 128. 
(8) Ves, Junr., 357. , (6) 2 B, L, Rọ O., C, 11. 
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Hindu, against Upendra Mohan Tagore, Jatindra Mohan 1869 
Tagore, and Durga Prasad Mookerjee, who were appointed Sere 
executors and trustees under the will of the said Prasanna Kumar eors 
Tagore, dated the 10th day of October 1862, and also against Urexpna Mo- 
Surendra Mohan Tagore and others, who were devisees under ? 
the said will. 

The suit is brought to obtain certain declarations of right and 
relief to which I shall have to advert more particularly. The 
above-named Jatindra Mohan Tagore was also a devisee under 
the said will, and it was objected that he ought to have been 
sued in his character of devisee as well as in his character of one 
of the executors and trustees. Iam of opinion, however, that ~ 
there is nothing in that objection, for he is a party to the suit, 
and-as such can defend his rights as devisee as well as those in his 
character of executor and trustee. It should be remarked that 
the first three defendants were not sued as executors and trustees, 
and that the words executors and trustees were used merely by | 
way of description. Furthermore, in paragraph 7 of the written 
statement of Jatindra Mohan Tagore, he, in his character of 
devisee, particularly submits his rights and interests, under 
the will to the judgment of the Court. The will commeiices. as 
follows :—( Here Peacock, C. J., read the material paragraphs 
of the will, and gave the effect of the remainder of the will and ad 
of the codicils, and the substance of the plaint, and recited the 


issues, ) 

Tt is not contended, nor could it be contended with any hope of 
success, that a Hindu, according to the Bengal school, is 
incapable of making a will. It was attempted to be shown that 
the will was void as to ancestral estate, and that the plaintiff is 
at any rate entitled to maintenance; but those points are, inmy 
opinion, wholly untenable. The Bengal school makes no dis- t- 
tinction as to the right of alienation by sale, gift, will, or other- 
wise between ancestral and self-acquired property. 

In Nagalutchmee Ummal v. Gopoo Nadaraga Chetty (1), it 
was said by Lord Kingsdown,—“ Throughout Bengal, aman who | 
“is the absolute owner of the property may now dispose of it 


å) 6 Moore’s I. A., 344. 
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1869 “ by will as he pleases, whether it be ancestral or not.” Soin Baboo 


Ganmxvra Beer Pertab Sahee v. Maharajah Rajender Pertab Sahee (1), . 


Moran Ta 


aomi decided by the Privy Council, on 4th March 1868, it was said,— 
Denm Mo- © It is too late to contend that, because the ancient Hindu treatis- 
pelea ce es make no mention of wills, a Hindu cannot make a testamen- 
“ tary disposition of his property. Decided cases, too numerous 

“to be now questioned, have determined that the testamentary 

“ power exists, and may be exercised at least within the limits 

“ which the law prescribes for alienation by gift inter vivos.” See 

also the case of Soorjeemoney Dossee v, Denobundoo Mullick (2). 

I am of opinion that the plaintiff is not entitled to mainteri- 
ance. Even if he would have been entitled to it, if wholly un- 
provided for (which I think he would not have been), he cannot 
have a right to maintenance after the receipt from his father ås a 
nuptial gift of an estate yielding an annual income of Rs. 7,000 a 
year, as to which see the 9th and 10th paragraphs of the plaint (3). 

It is contended, on the part of the plaintiff, that the devise to 
Jatindra Mohan and all the subsequent devises are void, and 
the fourth issue raises the question whether any, and which, of 
the gifts and limitations in the will and codicils are void in law. 
It will be more convenient to try the fourth issue before the first 
and second. As to the third, it is clear that part of the testa- 
tor’s property was ancestral. 

The first estate, both in the real and personal property, is created 
by the devise to the trustees, by which the whole of the testa- 
tor’s property, both real and personal, “ of what nature and kind 
soever,” was devised and bequeathed to them, “ their heirs, exe- 
cutors, administrators, representatives, and assigns, according 
to the nature and tenure of the said property,” to have and to 
hold the same, upon the trusts declared in the will. It is unne- 
cessary to enter into the consideration whether the trusts, so far 
as they relate to the payment of debts, legacies, and annuities, 
are valid or not. Their validity to that extent is admitted. 
I will, therefore, proceed to examine the case so far as it relates 
to the first life-estate in the real and immoveable property, 
viz., that devised to Jatindra Mohan. 


(1) 12 Moore’s L A., 37. (2) 9 Moore’s L App., 135. (3) Ante, p. 128. 
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It has been contended that the devise to Jatindra Mohan is 1869 
void: first, because a Hindu has no power to devise an estate to ,Gaxypra 
trustees for the use of another person; secondly, because a Hin- come 
du cannot by will create a qualified or particular estate, but Urzxpra Mo- 

: : 3 . HAN-TAGORE, 
must, if he devise at all, devise—to use an expression of one of 
the learned counsel for the appellant—his whole bundle of rights ; 
thirdly, because the devise infringes the rule of law against per- 
petuities. Similar objections have been made with reference to 
other devises. The consideration of them, so far as they relate 
to the devise to Jatindra Mohan, will suffice for the whole. 

With reference to the first objection,—viz., as to the power of a 
Hindu to devise upon trust,—I concur in the conclusion, arrived 
at by the learned Judge who decided the case, and who has 
pointed out that the contention is curiously inconsistent with the 
plaint, which submits that the trusts and limitations of the will 
are void, except so far as the same are for the payment of debts, ` 
legacies, and annuities. 

The case of Kumara Asima Krishna Deb v. Kumara, Kumara 
Krishna Deb (1) was cited in support of the position that a 
Hindu could not devise to trustees, In that case I said,—‘“ I am 
“ notaware of any rule of the Hindu law by which grants inter 
“ vivos, or gifts by will, in perpetuity, are expressly prohibited ; 

“ but it appears to me that they are quite contrary to the whole ° 
“scope and intention of the Hindu law, and that there are no 
“means according to that law by which such gifts or grants 
“can be effected. The Hindu law, so far as I am acquainted 
“with it, makes no provision for trusts.” In a subsequent part 
of the same case, I said—‘‘It appears to me that, putting out of 
“the question the case of religious endowments, the consideration 
* of which is wholly unnecessary in the present case, a devise by 
“a Hindu upon trusts, which would be void as a condition, is void 
“in the shape of a trust.” But although the Hindu law contains 
no express provision upon the subject of uses or trusts, I see 
nothing contrary to the spirit and principles of the Hindu law ina 
devise to trustees, giving a beneficial interest to a person to whom 
it might have been given by a simple devise without the interven- 
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1899 tion of trustees. It may be said of trusts, as it has been said of 

Ganeapy 4 willsin the case of Baboo Beer Pertab Sahee v. Maharajah Rajender 

corn Pertab Sahee (1), to which I have referred, that it is too late to 

Urexpna Mo- contend that all gift or alienations upon trust are void, because the 

max Tabone | cient Hindu law makes no express mention of them, All that I 

laid down in the case of Asima Krishna Deb v. Kumara Kumara 

Krishna Deb (2) was, that a devise for a purpose which would be 

void as a condition, would be void in the shape of a trust ; and I now 

add that, in my opinion, a Hindu cannot, by the intervention of 

trustees, create any beneficial interest which he could not 

create in substance without the intervention of trustees. I 

will take, for instance, the present case. The legacies and an- 

nuities were all bequeathed to persons in existence at the time 

: of the testator’s death. They have not been objected to by the 

heir-at-law, and may be assumed to be valid charges upon the 

estate according to the Hindu law. They might have been 

directly charged upon the rents of the estate without the inter- 

vention of the trustees at all. The balance of the net annual 

income of the immoveable estate, after paying the necessary costs 

of management and the sum of 2,500 rupees a month to the per- 

son entitled to the beneficial enjoyment of the property, was 

intended to be applied in aid of the annual income derived from 

° the moveable estate, if that income should be insufficient for the 

° payment of such’ annuities and legacies as were by the will . 

directed to be paid gradually. The intention of the testator inv 

that respect might have been carried out without the appoint- 
ment of trustees, and there is nothing contrary to the spirit 
or policy of the Hindu law in directing that intention to be 
carried into effect by means of a trust. It was probably con- 
sidered by the testator that it would be much more conveni- 
ent that the management of the estate, the collection of the 
rents, and payment of the Government revenue, &c., should be 
left to trustees, than that each legatee and annuitant should 
have a separate charge upon the estate for his annuity or 
legacy, to be recovered against the devisces for life or in tail, 
who might be minors when the estates should vest in possession. 
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Indeed, by the very act of charging an estate with the pay- 1869 
ment of a legacy or annuity, the devisee of the estate, subject „Garexpna 
to the charge, would be a trustee for the payment of it, There eors 

is no magic in the word “ trustee” It does not necessarily Laat ese 
imply that the person called trustee holds the legal estate in the 

beneficial interest devised to the cestui que trust, and that the 

latter has the equitable estate only in such beneficial interest. 

Under a system of jurisprudence in which complete rights are 
administered, and full justice done by a single Court, instead of 

by two different Courts,—one administering what is called law, 

while the other administers what is called equity, each being as 

much a part of the law of the land as the other,—there is no dis- 

tinction between legal and equitable rights, or legal and equitable 

estates. The person yho has a certain beneficial interest to be 

derived out of an estate, may not have a right to the property out 

of which that interest issues. One man may have a right to q. 
manage an estate, to collect the rents and profits, and, after pay- 

ment of the expenses of management, to divide the net proceeds 

amongst others, or to retain a share of them himself; others may 

have a right as legatees or annuitants merely to participate in 

the net proceeds, without having the right to manage the estate 

or to collect the rents, ora right to take and appropriate to them- 

selves exclusively any portion of the whole mass of property, — 2 
whether in money or in kind collected as rent. The holder of ` 

the estate is entrusted with it under the confidence that he will 
perform his duty, and an obligation is imposed upon him by his 
accepting the estate devised to him, subject to the trust or con- 
fidence reposed in him. It appears to me that it makes no dif- 
ference in reality whether an estate is devised to a person upon 
trust out of the net rents to pay legacies or annuities, and to retain 
the surplus for his own use, or is devised to that person charged 
with or subject to the payment of such legacies or annuities. 
I see no reason why a Hindu should not devise an estate sub- 
ject to a charge for maintenance, or subject to the payments of 
annuities or legacies to certain persons, whether he is bound to 
provide maintenance for them or not. If he can so charge the 
estate, there is no reason why he should not be allowed to devise 
it to trustees, upon trust to pay such maintenance, or such 


oO 


164 


1869 


GANENDRA 
Monax Ta- 
GORE 


v. 
Uprxpra Mo- 
HAN TAGORE, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L.R, 


annuities or legacies out of the rents and profits. In the latter 
case, there is an express trust; in the former there is an implied 
one. . If maintenance is charged upon an estate in a case gov- 
erned by the Hindu law, an English Court of Justice would 
enforce the charge by treating itas a lien on the estate, and a lien 
creates a trust. See Story’s Equity Jurisprudence, paragraphs 
1217 and 1244, 

The High Court, in the exercise of original jurisdiction, has 
not ceased to be a Court of Equity. It administers the same 
substantive law and the same substantive equity as the late 
Supreme Court would have administered, though it determines 
all the rights of the parties, whether legal or equitable, in one 
suit, and this whether the determination is based on the law of 


z 


England,-or on the equity of England, or on the Hindu or Maho-- 


medan law. (See clause 18 of the Letters Patent of the 14th of 
May 1862, and clause 19 of the Letters Patent of the 28th De- 
cember 1865.) Ifa Hindu in Bengal were to devise an estate to 
his sons, charged with the payment of specific monthly sums for 
his widows, or daughters, or danghters’ sons, a Court of Justice 
could not hold that the estate or any part of it passed to the 
widow, or daughters, or daughters’ sous; they would merely hold 
that the estate was vested in the sons subject to the charges for 
maintenance. A Court such as the late Supreme Court, which 
was a Court of Common Law and a Court of Equity, could not 
give the widows and daughters possession of any part of the 
estate, but would enforce the lien, and treat the devisees as 
trustees, and they would do the same thing if an estate were 
devised to trustees in trust for his minor sons, with charges 
for maintenance for widows and daughters, &c. The late Su- 
preme Court might possibly have held that the suit, even though 
depending -upon Hindu law, which made no. distinction between 
law and equity, must be brought within its equity jurisdiction, 
because the estate was given to one person and the beneficial 
interests to others, The High Court, in the exercise of original 
jurisdiction, would enforce the charges in the same manner, 
without considering whether the suit to enforce them were 
within its common law or equity jurisdiction, for that distinction 
has beena bolished. A Court in the mofussil is not a Court of 
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Equity distinct from a Court of Law. It is governed by the 1869 
general rules of equity, justice, and good conscience, which is Ry seth Vea 
the law in cases to which no other substantive or express law ap- sonz 
plies. Equity is as much the law of the land as any other law, Urexpra Mo- 
and Courts of Justice are maintained by the State to administer ATS 
that portion of the law’ which consists of equity as well as any 
other portion of the law. Such a Court would enforce payment 
of the maintenance, holding that the claimant is entitled to it by 
that law which the Court has to administer, and the High Court 
would do the same on appeal from a Mofussil Court. (See Let- 
ters Patent, 1865, clause 21.) Whether you call the holders of the 
estate trustees, or by any other name, or the charge a lien, or by 
any other name, thé charge would be enforced by compelling those 
to whom the estate passed, subject to the charge, to pay the 
amounts charged upon it, and by the making the estate liable in 
cases in which equity and justice might require it. 

It is clear that, under the Hindu law, a man to whom an estate 
is conveyed may not have the beneficial interest in the estate. 
See the case of Gopekrist Gosain v. Gungapersaud Gosain (1). 
In that case it was held that where a purchase of real estato is 
made by a Hindu'in the name of one of his sons, the-presumption 
of the Hindu law is in favor of its being a denami purchase; 
and although in the particular case the conveyance was in the 
English form of lease and release, the sòn in whose ‘name it 
was purchased was declared to be a trustee for the father. - So 
in Doorga Persad Rey Chowdhry v. Tara Persad Roy Chow- 
dhry (2), the Privy Council, on appeal from the Sudder Court, 
which was not a Court of Law distinct from a Court of Equity, 
held one man to be @ trustee for another, though both were 
Hindus. See also Rajah Nursing Deb v. Roy Koylas Nath (3), 
and the case of Hurry Doss Bonerjee v. Hogg (4), cited by 
Mr. Justice Phear. Numerous other cases to the same effect 
might be referred to if necessary. 

By the Roman law, every one who had a right to make a will 
might thereby create a fidei commissum (5). 

(1) 6 Moore’s I. A., 53, (4) 1 Ind. Jur.,0.5., 86. 


(2) 4 Id, 452 (5) Digest, 30-12. 
(3) 9 Id, 55. 
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1869 I am of opinion that the devises are not void, merely upon-the 
gamsa ground that the estates are devised upon trust, and that the tes- i 
core tator had power to create by means of a devise to trustees such. 
Ursxpaa Mo- estates and beneficial interests as he could have created with- 
HAN Tacorn, 
out the intervention of trustees. f pa u 
As to the second objection, there’ abaa to meno doubt fiat 
the devise to Jatindra Mohan was valid, though i it cteated only. 
~ „a life-estate. A question was raised in the case of Mussamut 
Bhubun Moyee Debie v. Ram Kishore Acharj Chowdhry (1), 
whether a testator could, by will, restrict the interest of his son to ,- 
a life-estate, or could limit the estate over, in the event of his sou’s 
leaving no issue male, or of the failure of such issue male, to a son 
of the testator to be adopted by his widow. But the point was not 
decided. Iam not sure whether the doubt raised had referenée 
to the general right of a testator to create by. will limited inter- 
ests or particular estates, or whether it extended only to the 
case then before the Privy Council of a gift over to an adopted 
son in case of failure of issue male of a natural-born son who | 
survived his father. I see no reason, having regard to the spirit a 
and principle of the Hindu law, to think that particular estates 
cannot be ereated. If a testator can disinherit his son by 
devising the whole of his estate to a stranger, there seems 
to be no reason why he should not be able to divide his 
estate by giving particular and limited interests in the whole 
of the property to different persons in existence, or who may 
come into existence during his life-time, to be taken in succes- 
sionas well as by giving his whole interest or bundle of rights 
in particular portions of lands included im his estate to differ- 
* ent persons. But we need not speculate upon this subject. 
(in Rewun Persad v. Mussamut Radha Beeby (2), by an 
instrament in the nature of-a testamentary disposition made 
by a Hindu domiciled in the North-West Provinces of Bengal, 
the testator gave his widow a life-estate in all his property; 
ond he directed that, after the decease of his widow, his 
brother, and after the death of his brother, his brother’s sons, 
should take one-half. B., the brother, died in the life-time 


(1) 10 Moore’s I, A., 811, (2) 4 Moore’s I. A., 137. 
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of the testator’s widow, leaving C. and D. him surviving. 1869 

C. afterwards died im the life-time of the testator’s widow. oe 

C. and D. were divided brothers. Upon the death of the sowe 

testator’s widow, the widow of C., one of the sons of the Urama 2 ee 

brother, claimed to be-entitled to the share devised to her hus- 

band,—viz., one-half of ‘the moiety. It was held by the Privy 

Council that C. and Di, the sons of the brother, each took a 

vested interest’in one moiety, of the half, the actual enjoyment 

of the expectant interest being postponed till the termination of 

the life-estate; and that it was not necessary that C.’s share 

should be reduced into possession during his life-time to enable 

his‘ widow-to succeed to it. It was further held that even if C. 

and D. took a joint interest in the moiety, there had been a 

complete division and separation between C. and D., and that con- 

sequently C.’s widow was entitled, under the Mitakshara law, to 

succeed to the share which vested in her husband during the 

life of the testator’s widow. Here, then, there was an estate fore- 

- life in the widow of the testator, and vested estates in the two 

sons of the brother, expectant upon the termination of the 

widow’s'life-estate. In that case, however, all the devisees were 

in existence at the time of the testator’s death. 

As to the third objection, that the devise to Jatindra Mohan 

was void on the ground of perpetuity, and as to similar objec- 

tions which have been raised with reference to some of the sub- 

sequent limitations, we have had very learned and elaborate 

arguments addressed to us. The case has been argued at con- 

siderable length, and: with great ability, by the learned counsel 

engaged for the several parties in the suit; but it appears to me | L 

that many of-the-doctrines.of_the English law, including the rule 

against perpetuity, have no bearing upon the will now before us; 

and that we cannot, in a case in which the right of inheritance of 

a Hindu is concerned, reason by analogy from those doctrines. 

LF or instance, the question. has been discussed whether some 
of the devises are executory devises or contingent remainders, 
as though the law of contingent remainders could be applicable 
to the estate of a Hindu, when a contingent remainder must be 
supported by a freehold estate, and the Hindu law knows of 
no distinction between freehold estates and estates less than free- 
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1868 hold. I am at a loss also to understand how the law of executory 
. waxuxpes devises of springing or shifting uses, or such modifications of 
Gone the law of immoveable property as sprang up after the Statute 
UpexpRa Mo- of Uses, and were dependent on it, can be applicable to cases 
governed by the Hindu law. It was stated by Mr. Hargrave in 
his second argumentin the Thelluson causes (1), that “ executory 
devise was not regularly admitted in England earlier than two 
“ centuries ago. The rule of perpetuity for circumscribing it is, 
* therefore, not of earlier date, and there are not any Statutes 
“for that purpose. It is impossible, therefore,” he said, “that the 
“rule against perpetuity should have been derived from any , 
“ other source than the discretion of the Judges. For general 
‘‘ use and public convenience, they admitted executory devise; but 
“it was seen thatif executory devise, or use, or trust of a similar 
“nature was permitted without any restrictions, great abuses 
“ might be generated, for it was settled by the Courts of Law that 
“ an executory devise could not be barred by common recovery.” 
The rule laid down by the Judges to prevent perpetuities,—-— 
namely, that an estate cannot be tied up for a longer period 
than a life in b in being, and_ twenty-one years _afterwards, — 
originated in the exercise of d discretion, and it was evidently an 
arbritrary one, If it had been adopted with reference to the Hindu 
law, the twenty one years would probably have been sixteen, the 
period.at which, in the case of Hindus, minority ceases. The 
, time fixed by the Indian Succession Act is, as regards devises, a 
: life in being, and eighteen years. (See section 101 and Interpro- 
tation Clause, Title “ Minority.”) It is manifest that the rules 
against perpetuity as well as the law regarding executory devises 
were no part of the original Hindu law, and I cannotsee by what 
means they have become so during the last two centuries, It is 
unnecessary to go further into this matter. The point appears to 
have been very clearly settled by the Privy Council in the case of - 
Mussamut Bhubon Moyee Debie v. Ram Kishore Acharj Chow- 
A dhry (2). In pronouncing judgment in that case, Lord Kings- 
` down said,—* It seems to have been considered by the two Judges 
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(1) Fearne’s Contingent Remainders, 428 note, 
(2) 10 Mooro’s I. A., 308. 
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“of the Sudder Court, who decided in favor of the respondent 1869 
“ (certainly by one of them), that the document was to be regarded as Ganenmaa 
“ 9 will and as containing a limitation, on failure of male issue of none 
“the testator in the life-time of Chundrabullee Debia, of the Uruxpra Mo- 
“ estate of the testator to a son to be adopted by Chundrabullee Gaa 
“ Debia as a persona designata; and one of the Judges in a very 
“ elaborate argument refers to Mr. Fearne’s celebrated Treatise 
“on Contingent Remainders, in order to show that such a devise by 
“the English law would be valid. There is no doubt that, by the 
“ decisions of Courts of Justice, the testamentary power of 
‘* disposition by Hindus has been established within the Presi- 
“ dency of Bengal; but it would be to apply it toa very false and 
“ mischievous principle, if it were held that the nature and extent 
of such power can be governed by any analogy to the law of 
“ England. (Our systemisone of the most artificial character, 
“ founded in a great degree on feudal rules regulated by Acts of 
“ Parliament, and adjusted by a long course of judicial determina- 
“ tions to the wants of a state of society differing, as far as possible, 
“ from that which prevails amongst Hindus in India} In Sona- 
tun Bysack v. S. M. Juggut Soonderee Dossee (1), the Lord Jus- 
tice Turner, in delivering the opinion of the Privy Council, said, 

' “Tt may not be improper to observe that, with reference to the 
“ testamentary power of disposition by Hindus, the extent must 
“be regulated by Hindu law.” 

‘The Hindu law of inheritance -is based upon the Hindu 
religion, and we must be cautious that, in administering Hindu 
law, we do not, by acting upon our notions derived from English 
law, inadvertently wound or offend the religious feelings of those 
who may be affected by our decisions, or lay down principles 
at variance with the religion of those whose law we aru 
administering. (See the remarks of Lord Wynford in Muillich 
v. Mullick (2), in which I entirely concur). To introduce our 
artificial system, and engraft it upon the Hindu law for Hindus 
(even if we were permitted to do so), would create the greatest ee 
injustice and the greatest inconvenience. We should introduce 
a system wholly unknown to the Hindus, and to the greater 


{1) 8 Moore's I. A., 85. (2) 1 Knapp’s P. C, Cases, 247, 
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1869 part of our Judges in the mofussil who have to administer the 
eame Hindu law, and we should cause such uncertainty that no man 
: oom would know what his rights are, and no lawyer could safely 

Ursxpra Mo- advise him upon the subject. Lord Bacon, speaking of the 

HAN TAGORE. < f f. 

Statute of Uses, called it “a law whereupon the inherit- 

“ances of this realm are tossed at this day like a ship upon the 
“sea, in such sort that it ishard to say which barque will sink, 
«and which will get to the haven,—that is to say, what assurances 
“will stand good and what will not.”—Tracts, 299. 

If the Hindu law as to gifts by will is more strict and limited 
than the English law of devises, the restriction tends to the 
benefit of heirs-at-law, who take jointly, and of those members 
of Hindu families for whom, in the absence of a will, provision 
for maintenance is made. The Hindu law of inheritance and 
maintenance is more consistent with the Hindu religion than 
any rules which could be adopted by analogy to the English law 
of primogeniture, of entails, of executory devise, or of contin- 
gent remainders. 

(The devise to Jatindra Mohan is not, in my opinion, at 
variance with any principle of Hindu law. Even according» 
to English law, it would give him a vested interest for life, 
subject to the trusts for the payment of debts, legacies, and 
annuities, and would not be void upon the ground of uncer- 
tainty or of its infringing the rule against perpetuity. The 
right to receive the 2,500 rupees a month out of the rents 
vested in him immediately on the testator’s death, I am 
of opinion that, notwithstanding the devise to the trustees was 
to them and their heirs, the intention of the testator was that 
Jatindra Mohan should take an immediate vested beneficial 
interest in the real estate, subject to the charges for payment 
of legacies, annuities, &c,; and in the 2,500 rupees a month 
which was to be paid to him as a first charge upon the estate. 
It is to be remarked that the sum of 2,500 rupees a month was 
directed to be paid to Jatindra Mohan, and that he was to receive 
the same—to use the language of the will—“ as the person en- 
c titled under the limitations to the beneficial enjoyment of the 
“said real property or of the income or surplus income thereof ;” 
and that the devise to him, including the devise of the 2,600 
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rupees a month, was not dependent upon the contingency 1869 

whether he should or should not be living when the legacies and Gawespra 
An 


annuities should be completely discharged. In this view of the core 
case, the devise to Jatindra Mohan was not bad for uncertainty. Urenpna Mo- 

The next question relates to the devises to the sons of Eee 
Jatindra Mohan to be born and adopted after the death of the 
testator. With reference to them, I am of opiniongthat the 
testator had no power to create estates-tail, and certainly 
not estates-tail descendible, as he intended, to heirs male of the 
body according to the rule of primogeniture. The right of 
inheritance, according to Hindu law, is regulated with reference 
to the spiritual benefits to be conferred on the deceased pro- 
prietors.y No such estate as an estate-in-tail is known to that 
law. The Statute de donis was probably never heard of by a 
Hindu, And I see no more reason for contending that an estate 
in tail male can be created according to Hindu law, than there 
is for a similar contention in respect of an estate in tail female. 
The creation of an estate-tail by will might deprive the deceased 
owner of many spiritual benefits which could be conferred by 
others tlran issue male of the body in the fifth degree of descent, 
and amongst such nearer heirs there are females and heirs. 
claiming through females. Yet no Hindu would, I think, say 
that a devise to a man and the heirs female of his body, or to 
heirs claiming through females, to the exclusion of his sons, 
grandsons, and great grandsons, would not violate the first 


principles of the Hiudu Law of Inheritance. (See the Daya- 

bhaga, various sections of Chapter 11.) (It is laid down seco a 
section 6, paragraph 29. of that chapter, that inheritance isho A eter 
in right of benefits conferred, and that the order of successi 7°" 7 
sion is regulated by the degree of benefit.) In paragraph 17,2 ecepes 
referring to the text of Menu, in which it is declared that ¥rto“<_ 
“to three must libations of water be made, to three must ary aes 
* oblations of food be given, the fourth in descent is the giver’ Avecaoce 
“of those offerings, but the fifth has no concern‘‘with them: AT 5 Fa 
eto the nearest kinsman, the inheritance next belongs,” the 

author of the Dayabhaga points out that the fifth in descent, 

not being connected by a single oblation, is not the heir, so long 


as n person connected by a single oblation, whether sprung from the 
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father’s or the mother’s family, exists. In paragraph 18 the author 
shows that the words “ to the nearest sapinda, &c.” are not in- 
tended to indicate nearness of kin according to birth, but near- 
ness according to the presentation of offerings. In default of a 
son, son’s son, and son’s grandson in the male line, therefore, the 
widow, and not the son of a great-grandson in the direct male 
line, succeeds; in default of a widow, qualified daughters succeed. 
In default of qualified daughters, daughters’ sons; in default of 


daughters’ sons, the father; in default of the father, the mother; 
_ after the mother, the order of succession is such according to the 


Bengal ‘school that the¥e are about forty-three classes, reckoning 
from the deceased, including persons claiming’ through females, 
who are entitled to succeed (in consequence of the greater 
spiritual benefits which they can confer upon the deceased) in 
preference to a son of a-great-grandson in the direct male line. 
How, then, can it be supposed that the Hindu law made any pro- 
vision for creating estates in tail male either by gift, grant, or will? 
Such estates appear to me to be wholly opposed to the general 
principles of the Hindu law; they would deprive the deceased 
proprietor of benefits to be conferred by females and persons” 
claiming through females, as much as estates in tail female would 
deprive him of the benefits to be derived through males. If 
estates in tail male can be created, there are no means by which 
the entails can be barred; and thus perpetuities might be 
created, and the free sale and disposition of property prevented, 
unless the Legislature should interfere to remedy so great a 
political evil. Fines and recoveries, as well as the fictions upon 
which they depended, are unknown to the Hindu law.’ Real 
actions are not, and never were, part of the system of procedure 
in the mofussil, and section 18 of Act XXXI of 1854, by 
which fines and recoveries were abolished, expressly declared 
that the Act should not extend to any case to which the English 
law was'not applicable. Indeed, this appears to have been fore- 
seen by the testator; for he declared that the entails were not 
to be subject to any law or custom of England whereby an 
entail may be barred, affected, or destroyed. C Primogeniture, as 
a rule of inheritance, is unknown to the Hindu law, and its 
yntroduction would be entirely opposed to the principle by which 
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equality among the heirs is the spirit) As to this, see the judg- 1869 

ment of the Privy Council in the case of S. M. Soorjeemoney Dossee Gaxexpna 

v. Denobundoo Mullick (1) and Dayabhaga, Chapter ITI, section | cone 

2, verses 24, 25, 26, 27. <“ Equality among the heirs” (said Drespna Mo- 
Lord Justice Turner in thevease last cited) “ is, as we understand, Bre tes doer 
“ the spirit of that law. Primogeniture and singleness of heirship x, a 
would also destroy partition of estates which is favored by the Hin-“* a Roane ae 
du law as spiritual benefits are multiplied by partitionyC A man feat Jotun d 
cannot create a new form of estate, or alter the line of succession oes 
allowed by law, for the purpose of carrying out his own wishes or 
views of policy. See Scholastica’s case-(2) cited by Mr. ‘Justice 
Norman in Kumara Asima Krishna Deb y. Kumara Kumara 
Krishna Deb (3); Coke upon Littleton, 25 a and 25 6; and Sona- 

tun Bysach v. S. M. Juggut Soonderee Dossee (4) In Preston on 
Estates, page 416, it is said: “It is notin the power of any 

“ person by his own act to entitle another to take as his heir by 
“descent, unless the law has imposed that character on him.”  - 
At page 448, speaking of gavel kind, borough-English, and cus- ş 
tomary lands, the learned author says,—‘ As to property of this 

e kind, it ‘would be as fruitless i in any owner to attempt to reduce 

“ the succession to the standard of the general rales of the com- 

* mon law, as itis to attempt to vary the order of succession to 

“ property not exempt from these rules. Nor can the order of 

* succession be varied by means of trusts.” In the same 
book, at page 448, the author proceeds:—“ In respect of J 
“customary lands, attempts have been made to vary the 

* order of succession by means of trusts. No doubt the common- 
“law heir may, by a trust, as he might by a legal limitation 

“ properly framed, be substituted for the customary heir, by making 

“ the common-law heir a purchaser. This can only bé in the gift, 

“ and to the extent within which, by the rule against perpetuities, 

“ the designation of a purchaser would be effectual. Leta descent 

“ attach, and the customary heir must be preferred. fhe order 

* of descent cannot be changed in reference to the trust any more 
“than it can be in reference to the legal estate,<Pullen v. 


(1) 6 Moore’s I. A., 585. (3) 2 B. L. R O. Cn 26, 
(2) Plowden, 403. (4) 8 Moore’s I. A., 85. 
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“ Lord Middleton (1). The like observation is applicable to 
“ attempts to entail the trust of copyhold or customary lands, 
< when the legal estate cannot be entailed.”—Jb., 449. In that 


Ueevina Mo- case Lord Bandwicks said: <“ The trust’ estate of a copy-, 


maw Tagore, 


“hold can, in no case, be capable of an entail where the 
“legal estate is not, it being necessary that there should 
“be the same rule concerning property in law and equity.” 
To use technical language, the words “heirs male of 


‘their bodies issuing” in the will under consideration were 


used. not as words of purchase, but clearly as words of limi- 
tation, They were intended to regulate the mode of descent, 
and to substitute the eldest son for the sons jointly, and 
to give eldest-sons a preference over younger sons in all cases 
of succession by descent under the entail, and thus to alter the 
Hindu law of succession, and to constitute persons heirs male 
of the body under the entail who were not heirs male of the 
body under the Hindu.law. 

Similar arguments apply to the devises to the sons of Suren- 
dra Mohan to be born or adopted after the death of the testator 
and the heirs male of their bodies, as well as to the devises to 
the sons of the subsequent tenants for life to be born after the 
death of the testatora and the heirs male of their bodies. Accord- 
ing to this view of the case, all the entails intended to be 
created by the will are void. 

But it is not because the Court cannot legally give effect to 
the real and actual intentions of the testator that they would be 
justified in so construing the will as to declare that the testator 
intended to create estates which it is clear he never intended to 
create, If the devises which he did intend are contrary to law, 
and such as he had no legal power to make, they ought to be 
rejected as void, and not be converted by the Court into devises 
creating larger estates than the testator intended. The learned 
Judge, mee jadgment which is now before this Court on appeal, 
held that the devises to the use of the devisees and the heirs male 
of bodies issuing were devises of the entire estate of inheritance. 

The first devise of this nature which occurs in the will is the 


(1) 9 Mod. R., 483. 


wpa way 


, 1870. 


A 


VOL. IV.) ORIGINAL JURISDICTION—CIVIL, 175 


devise to the use of the first and other sons successively of the 1809 


eldest son of Jatindra Mohan Tagore, who should “be born So DRS, 
“ during the life of the testator, according to their respective Sor 
<“ geniorities, and the heirs male of their respective bodies issuing Ure ee Mo- 
“ successively.” There was a similar devise to the use of the first 
and other sons successively of the second and other sons successive- 
ly of the said Jatindra Mohan Tagore, who should “be born 
“ during the life of the testator and the heirs male of their respec- 
“ tive bodies issuing successively.” But as Jatindra Mohan hnd + 
no son boru in the life-time of the testator, those devises lapsed. 
It was contended, in the course of the argument, that the will of 
the testator took effect from the time of its execution, and not 
from the time of the testator’s death. But this is immaterial, 
though in my opinion there is no foundation for such a contention. - 
The next devise to a person and the heirs male of his body 
was the devise to the use of each of the sons of the said Jatindra 
Mohan Tagore, who should “be born after the death of the 
“ testator successively, according to their respective seniorities, 
* and the heirs male of their respective bodies issuing,” &c. The 
devise, although contingent, is one in which it is possible that a 
person may come into existence who will answer the description 
of the devisee. I shall, therefore, consider, with reference to that 
class of devises, whether it is sufficient to pass the general and 
absolute estate of inheritance, 
The-learned Judge, in support of his view that the words 
“ heirs male of the body ” were sufficient to pass the whole estate 
of inheritance, considered that a devise to a “ person and the heirs 
“ male of his body issuing” is equivalent to a devise ton “ person, 
“his sons, and his sons’ sons;” and that these last words 
are sufficient, according to Hindu law, ae convey È complete 
right of inheritance. He says (reads portion of judgment o 
Phear J.,) (1) (It is manifest that the testator — but the devise 
of the inheritance contingent). Notwithstanding the great res- 
pect which I entertain for the opinion of the learned Judge, I 
cannot concur in this view of the case. I quite agree that 
the Court ought to gather the intention of the testator from 
that which the will expressly or by implication declares. 


(1) Ante, pp. 140, 141. 
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1869 The rule is just as applicable to the wills of Hindus as 
A SrENDES. to those of persons of other religions. This case depends 
core upon the will of a Hindu, and affects the right of inheritance 
Uvexnra Mo- to the estate of a Hindu. It must, therefore, be determined 
HAN TAGO according to Hindu law, 21 Geo. 3, œ 70, s. 17. The fact 
of the plaintiffs having renounced his religion does not in 
any way impair or affect his right of inheritance (Act XXI 
of 1850), It is hardly necessary to cite texts to prove that, 
according to the Hindu law, the will of the donor is the cause 
of property. But if authorities were wanting, they may be 
found in the Dayabhaga, Chapter 4, section 1, verses 16 
and 17; see also Vyavastha Darpana, pages 606, 794. In the | 
case of S. M. Soorjeemoney Dossee v, Denobundoo Mullick (1), 
- Lord Justice Turner, speaking of the construction of the will 
of a Hindu, says: “In determining that construction, what we 
“must look to is the intention of the testator. The Hindu law, 
“no less than the English law, points to the intention as the ele- 
“ment by which we are to be guided in determining the effect of 
“a testamentary disposition, nor so far aa we are aware is there 
“any difference between the one law and the other as to the ma- 
“ terial from which the intention is to be collected. Primarily, 
“the words of the will are to be considered. They convey the 
“expression of the testator’s wishes, but the meaning to be 
“ attached to them may be affected by surrounding circumstances; 
* and where this is the case, these circumstances, no doubt, must be 
“regarded. Amongst the circumstances thus to be regarded, is 
“the law of the country under which the will is made, and 
“its dispositions are to be carried out. If that law has attached 
“to particular words a particular meaning, or to a particular dis- 
e position a particular effect, it must be assumed that the testator 
* in the dispositions which he has made had regard to that meaning 
* or to that effect, unless the language of the will or the surround- 
“ing circumstances displace that assumption.” See also Mussamut 
Bhubun Moyee Debie v. Ram Kishore Acharj Chowdhry (2). 
In that case it is said,— Effect ought to have been given to Gaur 
“ Kishore’s intention, which could be gathered only from the 
“legal and intrinsic signification of the words used by him.” 
(1) 9 Moore’s F. A. 135. (2) 10 Moore’s I. A , 297, 
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I quite agree with the learned Judge that the testator did of 
*design use English legal phraseology, and Iam quite willing 
to assume, although itis not necessary for my argument, that he 
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fully understood its fechnical force. It shows that the testator Urenpna Mo- 


intended to create estates-tail, and not that he intended to pass 
a general estate of inheritance in those cases in which the devise 
was to a person and heirs male of his body. He not only used 
language which, according to English legal phraseology, would 
describe an estate-tail, but he actually used the very word 
“entail.” His intention appears to have been to create estates- 
tail according to English law, descendible to heirs male of the 
body, according to the rule of primogeniture, but not to heirs 
male of the body according to the Hindu law, under which all the 
sons and the sons of deceased sons take jointly.) Moreover, it was 
clearly the intention of the testator that the heirs-in-tail should not 
be capable of barring the entail. He says :—“ I declare my will 
“ and intention to be to settle and dispose of my estate in manner 
“ aforesaid, as fully and completely as a Hindu born and resident 
“in Bengal may give or control the inheritance of his estate, or 
“a Hindu purchaser may regulate the conveyance or descent of 
“ property purchased or acquired by him, and not subject to any 
“low or custom of England whereby an entail may be barred, 
“ affected, or destroyed.” And further he declared, that if any 
devisee or tenant for life, or in tail, or otherwise, should suffer 
or permit the property devised to be sold for arrears of Govern- 
ment revenue, or should fail to perform certain other conditions, 
the devise should wholly cease as to him, and that the person 
next in succession, under the limitation aforesaid, should at once 
succeed, as if the person permitting the property to be sold had 
then died, Power was also given to the person for the time being 
in possession, after the estate should cease to be vested in the trus- 
tees, to grant leases for twenty years upon certain conditions (1). 
Looking at the whole of the expressions of the will, I am clearly of 
opinion that it was not the intention of the testator that any son 
of Jatindra Mohan, born after the testator’s death, should take a 
general and absolute estate of inheritance, which, in default 
of male issue, would descend to his heirs general according to 


(1) Ante, pp. 121, 122. 
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Hindu law, in derogation of the rights of the persons to whom 
the estate was subsequently limited. He clearly did not intend 
that such a son of Jatindra Mohan should take even what, 


Urexpea Mo- under English law, would be called “a conditional fee simple,” 


HAN Tagore, 


or should be capable of alienating the estate under any cir- 
cumstances. It seems to be beyond all doubt that the testator’ 
did not really and actually intend that, in the event of any 
such sons not alienating, and of his dying without leaving heirs 
male of his body, the estate should descend to his general heirs, 
whether females or males, according tothe Hindu law of inhe-~ 
ritance, without reference to primogeniture. If it should be 
held to have been the testator’s intention that a son of Jatindra 
Mohan, born after the death of the testator; should take a 
general and absolute estate of inheritance according to the 
Hindu law, such a son, say, might alienate the estate by wilt 
or otherwise; and in the absence of such alienation, the estate, 
upon the very first descent after the death of such son, without 
issue male, might pass to numerous collateral heirs as co-parceners, 
according to the Hindu law of inheritance, whether males or 
females, any one of whom would be entitled to claim partition 7 
and if a male, to sell his own interest, which, if not alienated, 
would again pass by inheritance to his own heirs according 
to Hindu law, female or male, as the case might be, however 
numerous. Thus one of the declared objects of the testator to 
prevent the frequent division and sub-division of his estate which 
he considered injurious alike to the families of zemindars and to the 
ryots, might be frustrated upon the very first descent of his estate. 
I have no doubt that it was in the contemplation of the testator 
that the limitations to Jatindra Mohan’s sons, whether natural- 
born or adopted, and the heirs male of their bodies, might fail; 
and that it was his intention that on such failure, the estate 
should go over to Surendra Mohan, if he should survive, or pass 
under the ulterior limitations according to the directions in the 
will. Ifthe words pass a general and absolute estate, an adopted 
gon might succeed to the estate, and upon his death, without 
issue, the estate might descend to his widows, though they might 
be minors; or an adopted son succeeding to the estate might 
alienate it, or even devise it to his own natural father, or the mem- 
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bers of his natural family, and thus pass it away altogether from the 
family of the testator to a family of different name and lineage. 
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The testator intended to create qualified estates of inheritance + gona 


descendible according to the rule of primogeniture, which, 
according to Hindu law,'he could not create. The Court can- 
not properly say that he intended to create general and absolute 


Uprwpra Mo- 
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estates. To do so would be-to hold that the testator intended > ° 


that which he did not intend, and that which was clearly con- 
trary to his intentions, instead of holding that he intended to 
do that which the Hindu law would not permit him to do, and 
consequently that his intentions could not -have effect given to 
them. It is clear that a conditional fee, and especially a con- 
ditional fee descendible according to the rule of primogeniture, 
is unknown to the Hindu law, and is as contrary to the rules 
and principles of Hindu law as an estate-tail. Even if it 
could be held that, unde? the Hindu law, an estate of inherit- 
ance, conditional upon the birth after the death of the tes- 
tator of a particular class of heirs, could be created by will 
(which, in my opinion, it could not), it would be quite contrary 
to Hindu law to hold that a conditional fee, descendible to. 
heirs male of the body, according to the rule of primogeniture, 
could be created; and it would be quite as contrary to the 
intention of the testator to hold that he intended to pass a 
conditional fee descendible to the heirs male of the body gener- 
ally according to Hindu law, as to hold that he intended to 
pass general and absolute estates of inheritance. It is clear 
that he intended that the sons of Jatindra Mohan should not, 
under any circumstances, be capable of selling or alienating 
the estates by devise or otherwise. The learned Judge, after 
stating that it appeared to him that the devises in the will in- 
tended to create successive life-interests, each commencing on 
the termination or failure of the preceding, the whole com- 
pleted by the gift of inheritance to take effect on the expiration 
of the last life-interest, proceeded to say—“ I do not know 
* whether this state of things still obtains, or whether, since the 
“ testator’s death, any persons designated by the will as ultimate 
“ takers of the inheritance have been born; if they have not, the 


t plaintiff as heir-at-law has for the time the immediate expecta- - 
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189 “tion of succeeding to the inheritance on the termination of a life 
Gaxmors “in being; and for that reason has a sufficiently substantial pre- 
conn € gent interest to entitle him to ask that the property be protected. 
Urmepna Mo- “ against waste.” I do not thoroughly understand the meaning of 
HAN TAGORE. . . ene . 
the learned Judge in this part of his judgment. The plaint states 
that Lalit Mohan Tagore, named in the will, died in the life-time 
- « of the testator, leaving Jaduki Nandan Tagore, his eldest son, 
who also pre-deceased the testator, leaving the defendant Sarat 
Chandra, his son, a minor of the age of four years or thereabouts, 
_ Bt the time of the death of the testator. The defendant Sarat 
` Chandra, therefore, is the son of a son of Lalit Mohan, born in 
the life-time of the testator; and he was, therefore, at the time 
when the suit was commenced, one of the persons to whom an 
estate-tail was intended to be given. If the constraction of 
the learned Judge is correct, that the words of entail pass a 
general estate of inheritance, I do not clearly see how the plain- 
tiff, as the heir of the testator, is entitled during the life of 
the defendant Sarat Chandra to the immediate expectation of 
succeeding to the inheritance on the termination of a life in being, 
gnless the learned Judge intended to hold that all the estates 
subsequent to the estates given to Jatindra Mohan’s sons born 
after the death of the testator, are void. Though I do not agree 
with the learned Judge in his reasons, I have arrived at the 
game conclusion, that subject to the trusts for payment of the 
funeral and testamentary expenses, arid of the debts, legacies, 
aud annuities, the plaintiff, as the heir-at-law of the testator, is 
entitled (not under the will, but notwithstanding the will) to a 
general estate of inheritance in reversion in the immoveable 
property of the testator, and that by the terms of the will no 
estate larger than an estate for life has been validly created, and 
that there is a resulting trust in the plaintiff’s favor. 
I have gone into these questions, not for the purpose of making 
a declaratory decree as to the rights of the several devisees under 
the limitations subsequent to the life-estate given to Jatindra 
Mohan, for according to the case of Lady Langdale v. Briggs (1), 
the plaintiff is not, I think, at present entitled to a declaratory 


(1) 8 De Gex. M & G. 891. 
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decree against the unborn sons of Jatindra Mohan, or the sub- 1869 
1 ini GANENDRA 
sequent unborn devisees. I have expressed my opinion upon Gwenn 


these matters with reference to the issues laid down, for the donn 
purpose of considering whether the plaintif is entitled to prevent Urenpna 3 Mo- 
waste, and in order that I may not be understood as concurring E 
in the view taken by the learned Judge that the words “ heirs 
male of their bodies lawfully issuing” as used in the will, are 
words of limitation sufficient to create general estates of inherit- 
ance descendible- according to Hindu law, and to pass the 
whole interest in the property. The cy près doctrine has been re- - 
ferred to in argument. But even admitting that the cy près doctrine’ - 
can be properly applied in construing the will of a Hindu 
(though according to the principle laid down by the Privy 
Council for the construction of Hindu wills, I think it cannot bé 
so applied), it is clear that the doctrine does not warrant the 
construction put upon the will by the Court below. To apply 
that doctrine, so as to construe words of entail as intending 
to create general and absolute estates of inheritance, would be 
to carry the doctrine of cy près in the construction of a Hindu 
will to an extent to which it has never as yet been carried in. 
the construction of a will in England. In Moneypenny ve 
Dering (1), the Lord Chancellor (Lord St. Leonards), speaking 
of the doctrine of cy prés, remarked that “ the doctrine is no~ 
“ thing more than that which prevails in other cases of giving 
“ effect to the general intent, but with this difference, that it is 
“not as in them carried into effect at the expense of the 
“particular intent. In the common case there is a valid 
“particular intent, and there is a valid general intent, and the 
“ particular intent not in the view of the Court effectuating 
“all the intentions which they presume the testator to have 
“had, they look to his general intent, and they effect his 
ec general intent at the expense of his particular intent. In ap- 
“ plying, however, the doctrine of ey près, nothing is sacrificed.” 
But, if the doctrine be extended to the present case, and it be 
held that because the qualified estates of inheritance, viz., the 
intended estates-tail male, cannot, according to Hindu law, be 


(1) 2 De Gex. M. & Q., 172. 
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created, the testator intended to create general and absolute 
estates of inheritance in the devisees to whom estates in tail male 
were given, the testator’s general intent and all the ulterior 
limitations must be sacrificed. It might, with equal reason, be 
held that, because -a devise of lands in England to A. for life, 
with remainder to such of his children as shall attain the age of 
twenty-seven is not allowed by the law against perpetuities, 
the Court would, under the doctrine of cy près, hold that the testator 
intended to create a remainder in the children who should attain 
twenty-one, in order that the devise might not fail. This would, 
in effect, be making a new will for the testator, instead of giving 
effect to his declared intentions. Such a devise to children, and the 
limitations over were consequently held absolutely void in the 
case of Cambridge v. Rous (1), and no effect was given to it. 
In Lord Dungannon v. Smith (2), the Lord Chancellor, Lord 
Lyndhurst, said: “I never can lend myself to the process of alter- 
* ing a will for the purpose of framing, as it were, a new will, in 
“order to put a construction upon it to obviate difficulties 
e arising out of the law against perpetuities.” It is certainly 
true, as stated’ by the learned Judge, that a gift to a man and 
his sons and grandsons, or to a man and his sons and sons’ sons, 
would, in the absence of anything showing a contrary intention, 
pass a general estate of inheritance according to Hindu law. 
T believe the words usually used in Bengal are putra pautradi 
krama and in the Upper Provinces naslan baad naslan, the 
literal meaning of the former being to sons, grandsons, &c., in 
due succession, and of the latter in regular descent or succession. 

A gift by will of an estate toa man under the Hindu law, 
even without any words of limitation, would convey a general 
estate of inheritance, in the absence of words showing a contrary 
intention. But if a gift should be made by will or conveyance 
to a manor to @ man and his sons and sons’ sons, and words 
should be added that the elder line should always be preferred 
to the younger ; and that every elder son of each heir in succes- 
sion by descent, and his issue or heirs male by descent, should 


(1) 8 Ves, 12; Jarman on Wills, lst od., 244, 
(2) 12 OL & F., 625. 
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bo preferred to every younger son or his issue or heirs male by 1869 
descent, to the exclusion of females and their descendants; and Aish pe 
that in default of sons or sons’ sons, the estate should go over to apts 

a third person and his heirs, such a gift could not, without doing Urzxpra Mo- 
violence to language, be construed as expressing an intention to eae tt 
vest in the donee a general and absolute estate of inheritance, 

alienable at pleasure, and descendible to all heirs according to Hin- 

du law, lineal or collateral, male or female, as the case might be. 

Speaking of the cy prés doctrine in the case of Moneypenny v. 

Dering (1), just referred to, the Lord Chancellor, Lord St. Leo- 

nards, said, — I apprehend the rule is this, that neither by impli- 

“ cation, nor by the doctrine of cy près, can an estate be carried 

ec to a class or a portion of a class for whom the testator never 
‘intended to provide.” Still less can it be carried to a class 

or to classes which the testator expressly intended to exclude. 

“ Nothing,” as remarked by the Lord Chancellor in Moneypenny 

v. Dering (1), “is so dangerous with regard to a man’s will 

“ag to strike out words which admit of a reasonable interpre- 

“tation.” Yet how can the entire estate of inheritance pass with- 

out striking out and giving no effect to the words excluding 

females, and directing that in the constructions of his will every 

elder son of each heir in succession by descent and his issue or 

heirs male by descent shall be preferred to every younger son 

and his issue or heirs male by descent, and without also striking 

out all the limitations intended to take effect on failure or deter- 

mination of the first intended estate-tail? In the case of Wright 

v. Pearson (2), a testator devised to trustees and their heirs, J 
upon trust, for the use of the testator’s nephew, Thomas 

Rayney, for life, with remainder to trustees and their heirs, to 

preserve contingent remainders, with remainder to the use of 

the heirs male of the body of the said Thomas Rayney and 

their heirs, and in the default of issue male of the said Thomas 

Rayney, then to the use of the testator’s five grandchildren, or 

such of them as should be living at the time of the failure 

of the issue male of the said Thomas Rayney, as tenants 


(1) 2 De Gox. M. & G., 172. (2) 1 Eden’s Ohancery Cases, 119. 
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in common, and to their respective heirs and assigns. A 
question was raised whether the words “with remainder to 
e the use of the heirs male of the body of the said Thomas 


Urexpaa Mo- “ Rayney and their heirs,” following the devise to trustees to pre- 
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serve contingent remainders, were intended as words of purchase 
or words of limitation; and consequently whether the said 
Thomas Rayney took an estate for life or an estate-tail. The 
Lord Keeper said the contention introduced the question whe- 
ther the heir male of the said Thomas Rayney was intended to 
take an estate in fee by purchase, or an estate-in-tail by limita- 
tion from his father, and with reference to that question he said: 
< The testator is here disinheriting his heir for the sake of pre- 
“ serving his name, and yet it is supposed that after the limitation 
« to Thomas Rayney for life, he has given it to the first son of 
“ Thomas Rayney in fee, without any regard to the succession 
“ of the estate or the preservation of the name; but what is more 
* contradictory to the testator’s intending to give a fee to the 
“heirs of the body of Thomas Rayney, and shows that the 
c testator intended manifestly only a particular estate, is, that he 
“ has limited a remainder on it, for on a general failure of 
issue male of Thomas Rayney, he has limited the remainder 
e in fee to his five grandchildren, This is cardo cause.” In 
a subsequent part of his judgment he said: “I think Thomas 
“ Rayney (the father) took an estate-tail from the intent of 
“the testator, who plainly intended that his heirs male should 
“not take an estate-in-fee, which they must do if they take as 
“ purchasers. It is true that the words ‘their heirs or assigns’ 
s“ will, on this construction, in & great measure, be rendered inef- 
* fectual; and though it-is a rule never to reject words ina will if 
“ they can stand, yet I must do it in this case to support the tes- 
“ tator’s intent, because, if I give them their full effect, I destroy 
« the substantial provisions in the will, of which the testator had 
“ a thorough understanding. The ground of my determination 
is the manifest intent of the testator; and, therefore, on the 
“ whole, I am of opinion that Thomas Rayney took an estate-tail, 
“ and not an estate for life only under this will.” Mr. Fearne 
has entered into an elaborate discussion in respect of this case, 
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but his remarks do not detract from the weight of it as an 1869 
authority so far as it bears upon the present case. Iuse it merely Aruba gs 
to show the length to which the Lord Keeper went, in order to core 
avoid holding that a general estate-in-fee was intended to be Urexpna Mo- 
devised to the heirs male of the body of the said Thomas Rayney. Aa 
In that case the words “heirs of the body” were held to 
create an estate-tail in Thomas Rayney, the father, notwith- 
standing words of limitation were added to the words the “heirs 
male of the body,” and notwithstanding the devise to ‘Thomas 
Rayney, the father, was expressly for life, and that there was a 
limitation over to the trustees to preserve contingent remainders 
after the life-estate given to the said Thomas Rayney. In that 
ease the words of limitation added to the devise to the heirs 
male of the body, the words “ for life” added to the devise 
to the father, and the limitation to trustees to preserve contin- 
gent remainders, were all rejected, rather than allow the sup- 
posed intention of the testator to be defeated by giving the 
heirs of the body a general and absolute estate-in-fee. 
In the present case the “ words heirs male of the body” were 
clearly used as words of limitation, and clearly intended to 
create an estate-tail. No words of limitation were added to 
them; and as in the case of Wright v. Pearson (1) there are also 
limitations over to Surendra Mohan, &c., which will be defeated 
if the words are held to pass a general estate of inheritance. 
So that whereas, in the case above cited, words were rejected to 
avoid holding that a general estate of inheritance was created, 
in this case the words of limitation over the words introducing 
primogeniture and excluding females must be rejected, in order 
to give an absolute estate of inheritance. This would be quite 
contrary to the clear intention of the testator, who did not intend 
to create general estates of inheritance that might be sold or 
alienated at pleasure, and which, if not alienated, would 
descend to the general heirs according to the Hindu law. 
If I am right in thinking that the testator intended that his 
estates were not to be sold or alienated by Jatindra Mohan’s 


(1) 1 Eden’s Chancery Cases, 119. 
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___1869__ sons (natural or adopted), or to descend to their general heirs, 
ee lineal or collateral, male or female, according to Hindu law, I 
cons should nat be justified in putting such a construction on the will 
` Upsypra Mo- ag would allow any of Jatindra Mohan’s sons, born or adopted 
HAN TAGOUR stor the testator’s death, to sell or alienate all his estates, 
and would render the estates, if not so alienated, descendible 
to all the heirs of such sons, who in their turn might sell, 
divide, or alienate or transmit the estates to their general heirs 
according to the Hindu law of inheritance, whether such 
heirs might be male or female, I cannot make a new will for 
the testator because he made one which the Hindu law would 
not allow to be carried into effect. If he has not devised his 
estate in the manner which the law allows, his heir is entitled 
where the devises fail. I cannot make new devises in place of 
those which are void; all that I can do is to carry the intentions 
of the testator into effect according tomy understanding of them, 
and so far as the law will allow. I cannot hold that he intended 
to create estates which, from the words used, I am sure he never 
intended to create, and thereby put such a construction upon 
his will as would, in my opinion, entirely frustrate all his ex- 
pressed intentions. 

Is it possible for this Court or for any one to say that if the 
testator had known that he could not by law create estates-tail 
descendible according to the course of primogeniture, he would 
have preferred that a son of Jatindra Mohan, born after the 
testator’s death, or a son who might be adopted by Jatindra 
Mohan in his life-time, or one who might be adopted by any of 
Jatindra Mohan’s widows after his death, should take an abso- 
lute and entire estate of inheritance which he might alienate at 
pleasure, which would descend to his collateral heirs, however 
numerous, and which might include widows, or other females, 
or the issue of females who would probably not bear the testa- 
tor’s name, in preference to allowing his estates to descend to 
his own son and heir-at-law? Whatever conjectures the Court 
may entertain upon that subject, they have no means of forming 
any certain or definite opinion upon it. A Court of Law must 
construe a man’s will, not upon mere speculative donbts, but 
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according to just reasoning. See S. M. Soorjeemoney Dossee v. 1869 
Dinodundoo Mullick (1). Even if the testator had expressed ill- GANENDBA | 
feeling towards his son, such a construction as that put upon the com 
will would not, in my opinion, be warranted. Upexpsa Mo- 
An heir-at-law ought not to be disinherited without an express me 
devise over or necessary implication: mere negative words are 
not sufficient to exclude him without an actual gift to some other 
definite object; and if that actual gift is one which the law 
does not allow, it ought not to be interpreted to mean something 
which the testator never intended, .so as to disinherit the heir 
and to deprive him of his just rights. A mere expression in a 
will that the heir-at-law shall not take any part of the testator’s 
estates is not sufficient to disinherit him, without a valid gift of 
the estates to some one else. Still lees can an heir-at-law be dis- 
inherited by words expressing that he is not to take any benefit 
under the will. He will take by descent and by his right of 
inheritance whatever is not validly disposed of by the will, and 
given to some other person. 
It was contended by Mr. Paul that the testator’s intention 
was not so much to benefit the devisees as to disinherit his own 
son, and to tie up the property in such a manner as to perpetuate 
his own name; and he alluded to the large legacies to the ser- 
vants as tending to show that the testator’s main object was to 
disinherit his son. I see nothing unreasonable in the legacies 
to the servants, nor anything beyond what a gentleman of large 
property might, in a liberal and generous spirit, bestow upon those 
who had served him faithfully. Besides, there was no necessity 
to give large legacies to the servants in order to disinherit the 
heir. There is. nothing to show that the testator intended to 
disinherit his son under all circumstances. The will contains 
no devise of the ultimate reversion after the determination of 
the estates which were intended to be created. This may have 
been because the testator supposed that the devises would tie up 
the estate for ever. But if they did not do so, the heir-at-law 
is not the less entitled to succeed. 
The rules of construction cannot be strained to bring a devise 
within the rules of law.—Leake v. Robinson (2); Griffiths v. 


(1) 6 Moore’s I. A., 553. (2) 2 Merivale’s Rep., 390, 


188 


1869 


QANENDRA 
Morax Ta- 


HIGH COURT OF JUDIOATURE, CALCUTTA [B. L. R. 


Grieve (1). In the latter case, the Master of the Rolls said: 
‘* We must adhere to the words of the testator, unless we are war- 
“ ranted by the context in putting a different meaning upon them.” 

But even if an estate-tail descendible according to the rules 
of primogeniture could, according to Hindu law, be created, I 
am of opinion that the devises to the sons of Jatindra Mohan 
Tagore, to be born or adopted after the death of the testator, 
were not valid according to Hindu law. According to that law, 
a donee must be capable of accepting the gift. He must, like 
an heir-at-law, be a sentient being. I apprehend that, according 
to the general principles of Hindu law, a gift inter vivos, or by 
will, cannot be made to a person not in existence at the time of 
the gift; or in the case of a will at the time of the death of the 
testator; and that it cannot be made in such a manger as that 
the donee cannot be ascertained at the time at which the pro- 
petty, by virtue of the gift or devise, ceases to bo that of the 
donor or testator. 

The Hindu law knows nothing of an estate in nubibus or of a 
scintilla juris, and, with the exception of the case of S. M. Soorjee- 
money Dossee v. Denobundoo Mullick (2), I know of no autho- 
rity which shows that, under the Hindu law, executory bequests 
have been sanctioned as part of the system of Hindulaw. The 
principle of that law seems to require that property which passes 
out of one man must immediately vest in another. This point, 
as regards inheritance, was considered in the case of Kalidas 
Das v. Krishna Chandra Das (3), and there appears to be no 
distinction in principle between the creation of property by the 
annulment of previous right by death, and the creation of pro- 
perty by relinquishment of right by gift. The first chapter of 
the Dayabhaga (see especially verses 4 and 5) shows that the 
term heritage (daya) by derivation, signifies “‘ whatis given.” It 
points out that “the use of the verb (to give) is secondary or 
“ metaphorical, since the same consequence is produced, viz., that 
“ of constituting another’s property after annulling the previous 
* right of a person who is dead, or gone into retirement, or the 
“ like” (see also the note to verses 4.and 65). In verse 5 itis said,— 


(1) 1 Jacob & Walker, 33. (2) 9 Moore’s I, A., 185, (3) 2B. L. R, F. B., 103 
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“The word heritage is used to signify wealth in which property 1869 

“dependent on relation to the former owner arises on the demise ` GANENDRA 

‘of thatowner.” Thus, it appears that property in the heir must  ¢0F® 

arise immediately upon the death of the ancestor, in the same Urzxpra Mo- 
HAN TAGORE. 

manner as the property of the donee arises immediately upon 

relinquishment by the donor. In a note to paragraphs 4 and 

5, it is said, “ Heritage signifies what is given. Since the 

“ verb to give signifies the will ‘be this no longer mine,’ which 

“has the effect of vesting property in another; and since that 

“cannot exist in the proposed case (meaning heritage), there- 

“fore it here merely signifies any act which has the effect of 

‘‘ vesting property in another, such as the demise of the former 

“owner, his retirement, &c.—Achyuta, There is not, in this 

“instance (speaking of heritage), a relinquishment, on the part of 

* the person deceased or retired, consisting in the will, ‘ be this no 

«longer mine,’ and operating to annul the former property.”— 

Raghoonundun Dyatatwa. Again, ina note to verse 5, “ the 

“ term heritage signifies by acceptation property vested in a re- 

“lative in respect of wealth, in right of relation to its former 

“ owner (as son or otherwise) on the extinction of his property.”— 

Raghoonundun Dyatatwa. 

There is nothing to show that, after property has ceased by 

virtue of a gift to be that of the donor, there can be any 
contingency or uncertainty as to the person in whom it is to vest, 
or that the property can be so given by will as to remain in 
abeyance or iz nubibus until the donee comes into existence. 

The object of the Hindu law is that the property of a deceased 
proprietor may be immediately madg available for his spiritual 
benefit, and for that of his ancestors. There seems to be no 
more authority for holding that property can, according to 
Hindu law, be given by will to a person not in existence, or to 
a person not ascertained at the time of the death of a Hindu 
testator, than there is for holding that a thing can be inherit- 
ed by a pergon not in existence, or upon a contingency. 

Verse 21 ofM®hapter I of the Dayabhaga is very impor- 
tant. It says: “The right of one may consistently arise 
“from the act of another, for an express passage of law is 
e authority for it; and that is actually seen in the world, since, 
‘in the case of donation, the donee’s right to the thing arises 
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from the act of the giver, namely, from his relinquishment in 
favor of the donee who is a sentient person.” In verse 22 


it is said: “ Neither is property created by acceptance, since 


(if that were so) it would folldi that the acceptor was the 
giver, for gift consists in the effect of raising another’s pro- 
perty; and that effect would here (that is to say if accept- 
ance created property) depend on the donee.” In verse 23 


an objection is raised. It is said—* Is not receipt acceptance? 
“for the affix in the word swicara implies a thing becoming 
“what it before was not; and the act of making his own 


ee 


ee 


(<3 


éc 


(swan curvan) what before was not his, constitutes appropriation 
or acceptance (swicara). How then can property be antece- 
dent to that.” Then in verse 24 the answer is, “ though property 
had already arisen, it is now by the act of the donee, subse- 


“ quently recognising it"for his own, rendered liable to disposal 


ee 


oe 


at pleasure ; and such is the meaning of the term ‘ acceptance’ 
or ‘ appropriation.’ Further learning upon the effect of gift and 


acceptance under thé Hindu law, will be foundin 2 Cole- 
brooke’s Digest, 510-611. 


The result appears to me to be that a gift cannot operate to 


pass property unless the donee is in existence, so that, as soon 
as the property is relinquished, aud passes out of the donor, it 
may vest in the donee. ‘That, in the case of a will, would be at 
the time of the death of the testator, from which moment the 
will operates as a relinquishment. The donee must at that time, 
according to my view of the law, be a sentient being. This is 
only in accordance with reason and common sense, especially 
where there is no express pxovision for trusts. I exclude from 
these remarks a posthumous child of the testator and a son adopt- 
ed by a widow of the testator after the death of her husband. 
These cases depend upon particular law, and do not extend to 
posthumous sons of strangers, or sons of strangers adopted by 
their widows after their deaths. I do not, therefore, intend to 
exclude from the general remarks sons of Jatingra Mohan, &c., 
to be born or adopted after the death of the Stator, whether 
adopted in Jatindra Mohan’s life-time or after his death. 


According to the Roman law, every being capable of enjoying 


rights and fulfilling duties was called a persona: Justinian’s 
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Institutes by Sandars, Introduction, 37; Id., 86; and by the _ 1809 
same law a person could not devise to a posthumous stranger or arapi 
to a person not in esse. In the strictness of the old civil law, cowe 
a child born after the death of the testator was incapable of UrExpna Moz 
HAN TAGORE, 
taking as his heir or as a legatee under a testament. He had 
not at the time of the testator’s death any certain existence, and 
the law said incerta persona heres institut non potest. (Ulp. 
Reg. 224.) Still the child, when born, might be suus heres of the 
testator; and as his aynatio would be considered in law to date 
from the time of conception, and not from that of his birth, the 
testator would pass over one of his sui heredes if he’ omitted to 
include him or exclude him in the will, although, if he had ins 
cluded him, the posthumous child could not have taken anything, 
In the course of time the law permitted the posthumous child, if 
a suus heres to become an heir, but the civil law never permitted 
the posthumous child of a stranger born after the testator’s 
death, to be an heir or a legatee.—Idem, Book II, Title XIII, 
page 265. In like manner, according to the common law of 
England, a grant could not be made to a person not tn esse at the 
time of the grant.—Comyn’s Digest, Title Grant. B. 1. It is there 
gaid, “ Every person in esse at the time may take by grant. But 
** a person not in esse atthe time of the grant cannot be a grantee, 
“ as if a grant be to the right heirs of B., who is then alive,” See 
also 1 Sanders on Uses, 128; 2 Blackstone’s Commentaries, 168 
to 169; Fearne on Contingent Remainders, 354-362; Williams 
on Real Property, 242 to 247. I do not cite these cases for the 
purpose of showing what the Hindu law is upon the subject of 
grants to uncertain persous or to persons not in existence; but 
merely for the purpose of showing that there is nothing contrary 
to reason or common sense in the Hindu law as I read it. 
I apprehend that, according to that law, the donee must be a 
person in existence, in whom the property may vest immediately 
it ceases by virtue of the gift to be that of the donor; and 
further, that the designation of the donee must be so certain 
that the latter may be capable of accepting the gift, and that it 
may be ascertained, immediately the property ceases to be that 
of the donor, who is the person intended to be benefited, and in 
whom the property given has vested. 
28—E 


15 J’ 


192 HIGH COURT OF JUDICATURE, CALCUTTA [B.L. BR. 


1869 = We are not to declare what the law ought to be, or how it can 
asena be improved, but what the law is. We are judges, and not 
aore legislators. 
Urenpra Mo- The learned Judge who decided this case, on considering 
HAN TAGORE. i : . . 

whether a gift of the inheritance to a person who was not in 
existence at the time of the testator’s death, is bad upon public 
grounds, said—* I think the answer is given with singular com- 
‘pleténess by the words of the Privy Council in S. M. Soorjeemoney 
“ Dossee v. Denobundoo Mullich(1): We are to say whether there 
“is anything against public convenience, anything generally 
“ mischievous, or anything against the general principles of Hin- 
« du law, in allowing a testator to give property, whether by way 
“of remainder, or by way of executory bequest (to borrow 
“terms from the law of England), upon an event which is to 
“happen, if at all, immediately on the close of a life in being. 
* Their Lordships think that there is not, that there would be 
‘great general inconvenience and public mischief in denying 
“such a power, and that it is their duty to advise Her 
‘Majesty that such a power does exist.” In that case 
there was an absolute gift of one-fifth of the testator’s pro- 
perty to each of his five sons, with a gift over in the 
event of any of the five sons dying without a son or a son’s 
son, the testator declaring that in such an event neither the 
widow nor the daughter’s son should take any part of his share. 
It was held that there was a good executory devise (or condi- 
tional limitation), and that upon the death of one of the sons, 
without leaving a son or a son’s son, the estate wentover and 

did not pass to his widow as his heiress-at-law. In that case now 
question was raised or decided as to whether an estate could pass 
by Hindu law, by way of executory devise, to a person not tn esse 
at the time of the decease of the testator. There isno doubt that 
a gift by the Hindu law may be made upon condition.—Shama 
Churn’s Vayavastha Darpana, octavo edition, pages 601 and 620; 
Macnaghten’s Hindu Law, Volume IT, Chapter 8, case 21, pages 
230-231. It seems also that a grant may be made upon condition, 
and that it may cease upon breach of the condition. “If the 
«‘ subject pay not revenue, the grant being conditional is annulled 

(1) 9 Moore’s I. A ,-135. 
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e by the breach” of the condition—Vyvada Bhangar Nava and 1869 
other authorities; Vayavastha Darpana, page 606 ; Macnaghten’s ESSI 
Hindu Law, Volume II, Chapter 8, case 15, pages 221 to 223. corz 

It also seems that a gift in remainder upon condition is gcod— Urexpna Mo- 
see Vayavastha Darpana, page 607 ; Macnaghten’s Hindu Law, “*" Tagon 
Volume II, Chapter 8, case 1, pages 207 and 208; but these 
cases do not show that there can be a gift in remainder, 
or upon condition to a person not in existence. In the 
case of S. M. Soorjeemoney Dossee v. Denobundoo Mullick (1) 
above cited, the Privy Council held that the conditional limita- 
tion, which, by borrowing terms from English law; was called 
an executory bequest, was valid according to Hindu law. Whey 
considered that there was nothing “ against public convenience, 
“or against the principles of Hindu law, in allowing a testator 

“ to give property, whether by way of remainder or by way of 

“ executory bequest (to borrow terms from the law of England), 

“ upon an event which was to happen, if at all, immediately upon 
“the close of a life in being.” I do not understand Lord 
Justice Knight Bruce, by the use of the words “immediately on 
the close of a life in being,” to have intended to lay down that 
the rules of English law against perpetuities were part of the 
Hindu law, otherwise he would probably have added “ or within 
“twenty-one years afterwards.” His remarks were made with 
reference to the facts of the case which was then under considera- 
tion. In that case, Suroop Chander Mullick, the son who died 
without leaving male issue living at the time of his death, so long 
as he lived had an absolute estate vested in him by the will, though 

it was subject to the conditional limitation over. He wasin esse 
at the time of the testator’s death. He wascapable of accepting 
the bequest, and there was no portion of his fifth share of the 
estate which was not vested in him, or which could have been 
given to his brothers by his father in his life-time. His brothers 
also were in existence at the time of the testator’s death. 
The question to be determined was whether the devise ever © 
was good, not what persons took under that devise. It was _ 
sufficient to-hold that the widow of the deceased brother, who 
was the plaintiff in the suit, was not entitled to take her husband’s 


(1) 9 Moore’s I. A., 135. 
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1869 share by descent. It was'not necessary to decide whether the 
Gavexpra gons of a deceased brother not in esse at the time of the testator’s 
Monan Tà- i OA 
“core death took jointly with the surviving brothers. In the present 
Urzxpna Mo- case the gift to Jatindra Mohan Tagore was only for life; the 
man TAGORE mainder was given over to his first and other sons, to be born 
after the death of the testator.. The Hindu law knows nothing 
of freehold estates, and consequently it knows nothing of con- 
tingent remainders supported by freehold estates. It knows 
nothing of the Statute of Uses; it knows nothing, therefore, of 
springing or shifting uses, or of executory devises. There were 
no means provided by the Hindu law for creating a perpetuity ; 
it was, therefore, unnecessary for it to provide against perpe- 
tuities. Ifthe devise over to the unborn sons of Jatindra Mohan 
was valid, there was no person in existence independently of the 
trustees in whom that portion of the estate which was given to 
the unborn sons could vest by virtue of the gift, or who was 
capable of accepting any estate created by executory devise or 
conditional limitation. The case of S. M. Soorjeemoney Dossee v. 
Denobundoo Mullick (1) is binding upon this Court as to all cases 
in which the facts are similar, but I do not consider that it was v 
intended to lay down,-as a general rule, that the law of England, 
as regards either executory devises or perpetuities, has been so 
far recognised in practice as to have become part of the Hindu 
law current in Bengal, and part of the law according to which the 
rights of inheritance of Hindus are to he determined, or by which 
heirs may be disinherited. If such was the intention, it appears 
to be at variance with the later decision in Mussamut Bhubun 
Moyee Debiev. Ram Kishore Acharj Chowdhry (2) to which Ihave 
already referred. The estate which the survivors of the joint fami- 
ly, according to the decision of the Privy Council in S. M. Soorjee~ 
money Dossee v. Denobundoo Mullick (1) took under the will, 
was similar to the estate which survivors of a joint family in 
ancestral property take under the law of inheritance as laid down 
in the Mitakshara. See the Katama Natchior v' The Rajah of 
Shivagunga (3). 
If, however, the Privy Council intended to lay down that 
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the English law of executory devises has become part of the 1889 
Hindu law, there seems to be nothing to prevent the creation A cecal 
of perpetuities, unless the English law against perpetuities has Gone 
also become part of the Hindu law. I$ I am correct in holding: Urrnora Mo- 
HAN TAGORE. 

that there is no rule of Hindu law expressly providing against 
perpetuities, and that the English law has not been engrafted 
upon the Hindu law, very serious and inconvenient consequences 
may be the result of holding that the English law of executory 
devises is to be administered as part of the Hindu law, and that 
-devises can be made in trust for persons not in existence, whe- 
ther in possession or in remainder. We must take care not to 
introduce our English notions into cases governed by Hindu 
law, and not to give effect to rules by which perpetuities may be 
created, unless we are at the same time prepared to hold that 
the law against perpetuities is part of the Hindu law. 

It was contended that the estate having been given to the i+ 
trustees and their heirs, the rule of Hindu law requiring the 
devisee to be in esse at the time of the testator’s death would 
not apply, as the trustees were in esse, and capable of accepting. 
But the law will not permit that to be done indirectly which 
cannot be lawfully done directly~ In 1 Jarman on Wills, page 
247, it is said: “ As the law does not permit to be done indi- 
“rectly what cannot be effected in a direct manner, the rule 
« which forbids the giving of an estate to the issue of an unborn 
“ person, equally invalidates a clause in a settlement or will con- 
e taining limitations to existing persons for life, with remainder 
“ to their issue-in-tail, empowering trustees, on the birth of each 
** tenant-in-tail, to revoke the uses, and limit an estate for life to 
“such infant with remainder to his issue.” Duke of Marl- 
borough v. Lord Godolphin (1); see also Preston on Estates, 
448; Pullen y. Lord Middleton (2). 

If the intervention of trustees will enable a testator to create 
estates which he could not otherwise create, and to devise 
to a person unborn or not ascertained at the time of the 
testator’s death, there is nothing to prevent a testator, under the 
Hindu law, from devising to the unborn son of A. for life, re- 


(1) 1 Eden’s Chancery Oases, 404, (2) 9 Mod. Rep., 483, 
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1860 mainder to the unborn sons of such son in succession for life, 


Qax 


Mo. 


xENDRA gecording to seniority; remainder in like manner to the unborn 
HAN Ta- 


° aone grandsons of such son for life, and so on; nor is there anything 
v j š 
Ureypra Mo- to prevent a devise togtrustees in trust to keep up a perpetual 


HAN 


T ; 
AGOx® succession of trustees to accumulate the rents, and to hand 


them over to an unborn person, who, at the end of 100 years 
after the testator’s death, shall be his nearest male heir, 
or shall be the owner of a particular zemindari. The deviseer- 
in the last case, though unborn and wumascertained at the 
-time of the testator’s death, is capable of being ascertain- 
able at the time at which the beneficial interest is to commence. 
If an estate cannot be given directly to an unborn person or to” 
the heirs in succession of an unborn person for life, such estate 
cannot be given indirectly by means of the intervention of trus- 
tees or otherwise. 

If it be held that particular estates, such as estates for life, - 
can be created by Hindu law, and that remainders dependent on 
life-estates can be devised to unborn persons for life with re- 
mainder over to other unborn persons for life, we should in effect 
allow Hindu testators to do by will that which the Indian Suc- 
cession Act does not allow other testators todo. (See Act X 
-of 1865, section 100). This, though no reason for holding that 
such a devise cannot be made according to Hindu law, if 
the right be clear, is a good ground to induce us to be cautious 
before we hold that such a right exists by Hindu law. 

For the above reasons, in addition to those already given in 
considering whether the intended estates-tail were valid, I am į 
of opinion that the sons of Jatindra Mohan, to be born or adopted 
after the death of the testator, do not take general estates of 
inheritance as held by the Court below, or any other valid | 
estate. 

The clause which directs the trustees to convey the real estate, 
so far as the limitations and conditions can be introduced with- 


out infringing any law against perpetuities, does not render the 
devises to the unborn sons of Jatindra Mohan valid, or vest in 
the trustees the power of creating by conveyance valid estates in 
such sons for life or otherwise. The clause does not authorise 
a conveyance omitting the directions or provisions in respect of 
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primogeniture, or the clause excluding females, nor does it 1869 
authorise the creation of estates for life or general estatee of “Garner” 
inheritance instead of qualified estates. Further, the estates cone 
are not'to be conveyed until after the legacies and annui- Urmrona Mo- 
ties shall have fallen in and been fully satisfied. The 7^ TASo 
estates intended to be given are not merely executory. It 
was clearly intended that the payment of Rs. 2,600 a month 
to the persons mentioned in the devise should commence 
immediately after the death of the testator, and before the lega- 
cies and annuities should be satisfied. If the devisees-in-tail 
could not take the rupees 2,500 a month, and the surplus interest 
and dividends, &c., before the legacies and annuities are satisfied 
X and fall in, they eannot take the estates by means of a convey- 
‘ance to be executed after the legacies and annuities have fallen 
in. Further, the authority to convey so far only as the limita- 
tions can be introduced into a deed “ without infringing the law | 
“against perpetuities (if any such there be)” cannot authorise 
the trustees to substitute new limitations or estates valid under the 
Hindu law for limitations or estates which the testator intended 
t to create, but which could not be created and held under that 
law; nor can it render valid, either before or after the legacies 
and annuities are paid, those devises which are void so long as 
the annuities and legacies are unpaid. The Court cannot alter 
the limitations in a will by directing a conveyance which will 
not carry out the intentions of the testator, because those inten- 
tions are contrary to law. The only alteration which the testator 
intended was such as might be necessary to prevent an infringe- 
mont of the law against perpetuities in conveying the estates 
which he intended to create. See as to this point— Bagshaw v. 
Spencer (1), Garth v. Baldwin (2), and Mr. Fearne’s Considera- 
tion of the Cases, in which the Court of Chancery in decreeing 
the execution of trusts has departed from the legal operation of 
the words by which the trusts were limited. 
A further question arises, whether the life-estates to Surendra v 
‘Mohan, Upendra Mohan, and the other devisees for life are 


(1) Fearne’s Contingent Remainders, (2) 2 Ves. Son., 655. 
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1889 void or valid, or are accelerated by the invalidity of the, 

waxexpes devises in tail male to the unborn sons of Jatindra Mohan. 

coun Tt is not necessary for the purposes of the present suit to decide 

Uruspna Mo- that question ; and as, according to Lady Langdale v. Briggs (1) 

HAN TAGORE. 

above cited, we ought not to make any decree declaratory of the y- 

right of the parties subsequently to the life-estates given to 

Jatindra Mohan, we abstain from expressing an opinion upon that 

point which is not necessary at present. I have expressed my 

opinion as to the limitations to the heirs male of the body in the 

devises to the unborn sons of Jatindra Mohan, in order that I 

may not be supposed to acquiesce in the doctrine of the lower 

Court that those words pass general or absolute estates of in- 

` heritance, . 

We come now to the sa and here I may observe that 
there is an important distinction between the real estates and the 
personalty. With regard to the latter, there was no gift of the 
corpus except in the direction as to the trust upon which the 
same was to be held by the trustees as soon as all the annuities 
and legacies should have fallen in and been fully satisfied. It 
was declared that as soon as that event should take place, the 
trustees were to stand possessed of and interested in the corpus, 
“in trust absolutely for the person or persons entitled under the 
« limitations in the will to the beneficial or absolute enjoyment” 
of the said real property. 

The words “or persons” are not very intelligible, as the real v7 
estates were not intended to be taken jointly by several heirs, 
but by one person only, viz., by the heir male of the body in the 
elder line. It appears to me that the words “or persons” must 
be rejected/ and that it was the intention of the testator that ~ 
when the annuities and legacies should have been fully satisfied, 
the corpus of the moveable estate was to be held absolutelyfor 
the person who might then be entitled to the beneficial or absolute . 
enjoyment of the immoveable estate There was to be no life~ 
interest in the corpus of the personalty, and no particular or 
qualified estate in such corpus. If the legacies and annuities 
should be fully satisfied in the life-time of Jatindra Mohan, he . 


(1) 8 De Gex, M. & Gy 391, í 
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was to be entitled to an absolute interest in it. He was to be 1869 
entitled to alienate it, or in the event of his not doing so, it oe 
would pass upon his death to his representatives. It was not GORE 
given to the person in whom the first beneficial interest for life Urzspna Mo~ 
in the real estate should vest under the will. It was to remain “°°"™ 
a matter of doubt and uncertainty, until the legacies and annui- 
ties should be fully satisfied, who was to be entitled to it. It 
was to be held in trust for the person or persons who, at the 
moment when the legacies and annuities should have been fully 
satisfied or fallen in, might happen to be the person entitled to 
the beneficial or absolute enjoyment of the real property. Itt- 
, Was a mere possibility which depended upon the contingency 
). whether Jatindra Mohan or any other of the devisees might ` 
} ever become entitled to it. If the devisees named in the will = 
should all die without issue male of their bodies, -either adopted 
or otherwise, befpre the legacies and annuities should be fully 
paid, the corpus would revert to the testator’s heir as undisposed 
of, and there would be a resulting trust in his favor. The 
person who was to succeed to the corpus might be Jatindra 
` Mohan, or he might be a son of Jatindra Mohan born after 
~ the death of the testator; he might be a son or other heir 
male of the body of such son, or he might be a son adopted 
by Jatindra Mohan in his dife-time, or a son who might be 
adopted after the death of Jatindra Mohan by his widow, or 
he might be a son or heir male of the body of either of such 
sons, Surendra Mohan, or any of the persons named or desig- 
nated under any of the subsequent limitations, might be the per- 
son who, under the contingency, might become entitled to it. 
There was no intention to give it to any particular or ascer- 
tained person of the whole of those who, under the limitations ip 
the will, might, “according to the intentions of the testator, 
_ become, entitled to the absolute and beneficial enjoyment of the 
- real estate upon the happening of the contingency. Many of 
them were not in existence, and as to some of them, such as sons 
_of the several tenants for life or*in tail, to be born or adopted 
after the testator’s death, it was not even certain that they ever 
would come into existetice, nor was it certain that the event upon 
" 29—R 
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1869 which the property was to vest would happen within the period 
Gonera ofa life in being or twenty-one years afterwards, 


orn In Bagshaw v. Spencer (1), Lord Hardwicke, speaking of a 


Urexpia Mo- devise, said—“ As to its being considered an executory devise, it 
MAN TAGONE: e wag too remote to be good in that view, being after all debts 
* indefinitely should be paid, which in point of time might exceed 
“ a life or lives in being or any other time allowed by law.” See 
‘also Jones v. Morgan (2). In that case, the testator devised 
certain real estates to trustees to raise money in aid of his per- 
sonalty, for payment of debts, and after payment of his debts the 
estate was limited over. Lord Chancellor Thurlow said—“ The 
“ first use for the payment of debts might absorb the whole estate.” 
See also Lord Dungannon v. Smith (3) and Boughton v. 
Boughton (4). In cases of this nature, possible, and not actual, 
events must be looked to. The same rule of construction must 
be applied to this case as ought to be applied if the legacies 
amounted toa crore of rupees, and the income of the real and 
personal estate together were rupees 590 a-year. No one can 
say how long it will be before the corpus of the personal estate 
is to vest, or who will be the person then entitled to it. It seems 
clear that if this case had to be decided according to English 
law, the bequest would be bad for remoteness according to the 
decisions above cited. ° 
In Lord Dungannon v. Smith (3), the ground on which the 
gift failed was the want of certainty that the bequest would take 
effect within the prescribed period. In the present case, it 
appears to me that the ground on which the gift fails under 
Hindu law, is the want of certainty at the time of the death of 
* the testator who would be the donee, and whether the donee 
was a person in existence or not. No one, until the whole of 
the legacies and annuities are satisfied, could accept the gift or 
sell or dispose of the corpus subject to the charges. If such a 
bequest as the present is good, and no rule against perpetuities 
exists under the Hindu law, there is no reason why a Hindu 
(1) Fearne’s Contingent Remainders, 121, 122. 
(2) Brown’s Chancery Cases, 206; Fearne’s Cantingent Remainders, 134. 
(3) 12 Cl. & Fin., 546, (4) 1 H. L. C., 406, 
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may not give and devise his moveable and immoveable property __1869 
to such person as, at the expiration of 200 years, shall be the „Garexora 
beneficial owner of a particular zemindari, and either dispose of sone 
the rents and profits in the meantime, or leave them to accumu- UreNpra Mo- 
late. The remarks made by Mr. Baron Rolfe, in delivering his 
opinion in Lord Dungannon v. Smith (1), are very applicable 
to this case. He said: “ The testator has in effect directed 
“ his trustees to retain the corpus in their own hands until 
“ some person answering the description of heir male of the 
body of B. shall attain his age of 21, and then, but not till 
* then, to assign the corpus to such person.” In this case the 
trustees are to retain the corpus of the moveable property in 
their own hands until some one of the persons to whom the real 
estate is limited shall, after the payment of the legacies and 
annuities, answer the description of the person entitled to the 
beneficial or absolute enjoyment of his real property, and then, 
and not till then, to hold it for the absolute use of such person. 
If the rents of the real estate had not been charged, in aid of 
the personalty, with the payment of the legacies and annuities, 
the happening of the event upon which the corpus of the person- 

` alty would be liable to be so disposed of, would probably be 
very far distant. I say probably, because we know nothing 
beyond the recital in the will as to what is the amount of the 
income of the personalty, and of the surplus which may be’ 
available to satisfy the legacies and annuities. 

The learned Judge appears to have considered that the 

annuities and legacies must all be satisfied during lives in being, 
but that is not'tto; if the assets should not be sufficient to pay 
all the legacies in the life-time of the legatees, the legacies will 
have to be paid gradually, as directed by the will, to their personal 
representatives -after their deaths. See clause 11 of the will (2). 
There is no power to sell any portion of the real or of the per- 
sonal estate, after it has been invested, to pay the legacies. The 
learned Judge says: “The plaintiff's counsel maintain that 
“ under the operation of this clause (meaning the clause for pay- 
“ ment) the functions @the trustees might remain in full force 
** for a period much beyond any life in being. On the whole, 


(1) 12 Cl. & Fin., 573. (2) Ante, p. 115. 
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s though with sme doubt, I think this view is not correct, It 
“seems to me better to conclude that the testator merely meant 
“to free the trustees from the obligation of paying such lega- , 
“ cies and annuities in cash immediately on their becoming due, 
‘if they could not be paid in full out of the income at that time. 
« With a view to preserving the corpus intact, he gave them the 
* power of adjusting the payments tothe income. But I do not 
“ think he intended the duties of the trustees to continue beyond 
“ the life of the last annuitant, and in this way to give them the 
“ opportunity of changing the legacies ‘and annuities into rent 
* charges of uncertain duration.” The learned Judge, however, 
does not appear to have adverted sufficiently to the 11th clause 
of the will, in which the testator directed that “each of the 
“ legacies and bequests or shares shall be deemed and taken 
“+o have vested in the several legatees to whom they are be- 
« queathed immediately upon his death, and that in case of any 
“of the said legatees dying after his death, but before attain- 
“ing the age at which payment was to be made to them under 
“the provisions contained in the will, his, her, and their legacy 
“ or share shall be payable as he, she, or they shall respec- 


“ tively will, or direct, or in case of intestacy, to the personal / 


“ representatives of such legatees or legatee as conveniently 
“ may be after his or her death.” There is also a provision in 
the will that interest at the rate of 5 per cent. shall be paid, 
provided always, the will says, “ that interest at the rate of 5 per 
“ cent. per annum shall be paid to every legatee or annuitant 
“* whose legacy or annuity, or a portion of whose legacy orannuity, 
“ shall be postponed under the provisions and directions imme- 
“ diately hereinbefore contained, until the same shall have been 
“ fully paid and satisfied” (1). It is manifest from the clauses just 
quoted that the duties of the trustees were to continue until 
the whole of the legacies should be paid either to the legatees 
or their devisees or to their personal representatives, which (as 
the legacies were to be paid gradually out of the income of 
the testator’s real and personal estate) might embrace a period 
long after the death of the legatees, a$ after the death of the 
survivor of the annuitants. 


(1) Paragraph 3, ante, p. 111. 


i 
í 


t 


870. ' 


VOL. IV.] ORIGINAL JURISDICTION—OIVIL. — 


Further, the corpus of the personalty is so bequeathed, that the 
person in whom it was intended to vest as the beneficial owner 
of the real estate, might be one of the persons intended by the 
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testator to take the real estate under the devises which have exons Mo- 


been held void. For the above reasons I am of opinion that the 
gift over of the corpus of the personalty after the payment of the 
legacies and annuities was bad, and consequently that the property 
in it is vested in the son and heir of the testator subject to the 
trusts for the payment of debts, legacies, annuities, &of There 
is a distinction between the corpus of the personalty and the 
surplus interest and dividends thereof. The latter is to be paid 


to the person beneficially eAtitled to the beneficial enjoyment of: 


his real property, or of the rents and profits or surplus rents and 
profits thereof, Jatindra Mohan is that person. When the 
legacies shall have been fully paid, and only one annuitant is 
living, there probably will be a surplus annual income both of 
the real and personal estate. That is to be paid at once, before 
the arrival of the time when, on the death of the hast atinuitant, 
and when all the legacies shall havé been paid, the real estates 
are to be conveyed, and the corpus of the personalty is to vest. 
The right to receive the surplus rents and profits of the real 
estate and of the interest and dividends of the personalty, if 
there be any, is vested in Jatindra for life, or until the time 
arrives for the conveying of the real estates, and the vesting of 
the corpus of the personalty. a 

I now proceed to determine the first issue, and for that purpose 
to consider whether, according to the facts stated in the plaint, 
if true, the plaintiff has any cause.of action. The plaint alleges 
in paragraph 19 “that the plaintiff has been informed and 
“ believes” (and the facts are more within the knowledge of the 
defendants than that of the plaintiffs) “ that the defendants, the 
‘ executors of the said Prasanna Kumar Tagore, or some or 
“ one of them, have, against the directions contained in the 
“ said will, sold or otherwise disposed of a large amount of 
** Government securities out’ of the corpus of the estate of the 
“ said testator, and have improperly applied the proceeds thereof, 
“ and that he apprehends that unless the defendants be restrained 
“ by injunction, there is danger of the estates being wasted, or 
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1869 “ otherwise dealt with contrary to the direction of the said testator.” 
Ganexpra The defendants Upendra Mohan Tagore, Jatindra Mohan 
Monan Tå- 


cong Tagore, and Durga Prasad Mookerjee, in the 6th paragraph of 
Urewpra Mo- their written statement, say “ they have not, nor has any of them, 
HAN TAGORE. p. k shy 
sold or disposed of any Government securities contrary to the 
e directions of the will, or in any way improperly disposed of any 
“ proceeds of any Government securities. They have sold a por- 
“ tion of the Government securities, and have applied the proceeds 
cc in the payment of the debts of the testator.” But they do notin 
the last paragraph say that they have not sold any other portion 
of the Government securities, or applied the proceeds otherwise 
than in the payment of debts. Their efence rests upon the denial 
contaixfed in the first portion of the paragraph, which asserts that 
they have not sold any Government securities contrary to the 
directions of the will, nor in any way improperly disposed of any 
proceeds of any Government securities. That denial involves 
a mixed question of law and fact. Upon that the sixth issue 
settled for trial raised the question whether the executors have 
misappropriated any and what portions of the testator’s estate. 
It therefore becomes necessary to consider whether, assuming 
that the executors and trustees have misappropriated any part 
of the testator’s estate, the plaintiff has any cause of action. 
The learned Judge, with reference to this portion of the case, 
says: “I am in a position to say that the allegation of waste 
« made by the plaintiff falls to the ground. The trustees and 
“ executors are distinctly empowered by the will to pay debts and 
“ legacies out of the personalty, and the selling of the Govern- 
e ment papers, of which the plaintiff complains, may, as far as any- 
“ thing goes, whichis stated by plaintiff, have been effected for 
“ that purpose.” I cannot concur in this view of the case, for if 
the sale of the Government papers, of which the plaintiff com- 
plains, was effected under the powers of the will, merely for the 
purpose of paying such of the debts and legacies as the defen- 
dants were authorised to pay out of the personalty, it is clear 
that the plaintiff's allegation that the executors have sold and 
disposed of a large amount of Government papers against the 
directions of the will, and have improperly applied the proceeds 
thereof, is not true. That allegation, however, has been made, 
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and has been denied, and an issue has been expressly and directly 1869 
rnised upon it. Ifthe plaintiff has a right to complain of waste, ae 


the sixth issue ought to be tried and determined. The learned cose 
Judge, as I have already shown, has held that if no person UrExpra Mo- 

5 i š z rf win TAGORE, 
designated by the will as ultimate taker of the inheritance, has 
been born, “ the plaintiff as heir-at-law has for the time the imme- 
“ diate expectation of succeeding to the inheritance on the termi- 
“ nation of a life in being, and for that reason has a sufficiently 
“ substantial present interest to entitle him to ask that the pro- 
“ perty be protected against waste.” The plaintiff has, in my 
opinion, a right to have the sixth issue tried, for I do not concur 
with the learned Judge that the allegation of waste made by 
the plaintiff falls to the ground. Independently of that finding 
that the allegation of waste falls to the ground, the plaintiff, 
even according to the opinion of the learned Judge upon the 
other part of the case, has a right to have the sixth issue tried, 
I find upon the first issue that the plaint does disclose a cause 
of action; secondly, that the testator did die intestate as to some 
portions of his property, that is to say, without any valid devise 
or bequest thereof; thirdly, that part of the immoveable pro- 

* perty of the testator was ancestral estate, and that he had a 
right to dispose of it by will, and that it is therefore unneces- 
sary to determine what particular portion of such property was 
ancestral. 

As to the fourth issue, it must be declared that the devises 
and gifts to Jatindra Mohan for life are valid, so.far as they 
relate to the real property, and that he is entitled during his life 
and so long as he shall be entitled to the beneficial enjoyment 
of the said real property, or to the rents or surplus rents thereof, 
and until the legacies and annuities in the will mentioned shall 
have fallen in and been fully satisfied, to receive the monthly sum 

: of rupees 2,600 out of the net rents and profits of the real estate, 
X and the unexpended surplus of such rents and profits, after pay- 
ment of the charges thereon, aud also to the surplus of the 
interest, dividends, and annual proceeds of the moveable estate 
which shall, from time to time, remain unexpended after making 
the payments directed by the said will to be made out of the 
sume ; and it must be declared that it is not necessary to come to 
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any other finding upon the fourth iesue, or to make any other 
declaratlon of right as to the real property, save that above 
mentioned, and that the gift of the corpus of the personalty 
is void, and that the beneficial interest in the same is vested 
in the plaintiff, subject to the charges thereon created by the will. 
Fifthly, that the plaintiff is not entitled to maintenance. 

The case must be sent back to the lower Court, with a request 
that that Court will try the sixth issue, and return its finding 
thereon, together with the evidence, to this Court. 

It appears to me that the trustees, defendants, are bound to ren- 
der an account of the rents and profits of the immoveable estate, 
and also an account of the moveable estate, and of the interest, 
dividends, and profits of such moveable estate, and of the mode 
in which they ‘have applied the same. The testator by his will 
directed that, “ out of the net annual income of the said real pro- 
“ perty, the person or persons for the time being entitled under 
“ the limitations and provisions thereinafter contained to the bene- 
“ ficial’ enjoyment of the said real property, or of the income or 
“surplus income thereof, should receive for his own use every 
“ year rupees 2,500 a month ; and that the various legacies and an- 
“ nuities given by the said will should only be paid gradually, and 
“ as might be found possible by his said trustees or trustee, out of 
“ the balance, that, after such last-mentioned payment, should 
“remain of the said annual income of the said real property” (1). 

As I understand that portion of the will, the surplus rents of the 
real property,after paying the rupees 2,500 a month, are to be ap- 
plied to the payment of the legacies and annuities given by the will. 

The testator also desired the trustees, after making certain 
payments, to hold the personalty “ upon trust to sell and convert 
“into money such portion thereof as shall remain unexpended, 
“and as shall not consist of money or securities for money, in 
“ trust to invest the same, or to permit the same to remain invest- 
“ed; and out of the interest and dividends and annual proceeds 
“ thereof, in trust to pay the said annuities, and any of the said, 
“legacies which shall become payable after the trust moneys 
“shall have been invested, so far as the said interest, &c., 
“shall suffice for those purposes ;” and after payment of such. 

(1) Paragraph 3, ante, p. 111. 
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“ annuities and legacies, to pay the surplus unexpended of the 1869 
gaid interest, dividends, and annual proceeds unto the person ,G4xENDRA 
* or persons who, for the time being, shall, under the limitations conn 
“ and directions thereinafter contained and expressed, be entitled Urarpna Mo- 
* to the beneficial enjoyment of the real property or of the rents 
“and profits or surplus rents and profits thereof” (1). 
The plaintiff, being entitled to the corpus of the personal 
estate as soon as the legacies and annuities shall have been paid 
off, is interested in seeing that the funds which by the will were 
made applicable for the payment of such legacies and annuities 
are duly and properly applied; and in order to ascertain whether 
they are so applied or not, he is entitled to have an account of 
\ the moneys and securities which have come into the hands of 
\ the trustees, and to see how they have been applied. I find it 
laid down in Lewin on Trusts, page 329, that “trustees for the 
“sale and payment of debts” (and I apprehend that the same 
rule applies to trustees for the payment of legacies and annui- 
^ ties) “are of course bound at any time to answer enquiries by 
“the author of the trust, or the persons claiming under him, as 
“to what estates have been sold, and what debts have been 
N © paid.” The plaintiff claims under the authority of the trust. 
He claims by inheritance the corpus of the estate which has not 
been legally bequeathed by the will of the testator. At page 
491 of thé same volume, it is stated that “as an incident to the 
“ beneficial enjoyment by the cestui que trust of his interest, he 
* has a right to call upon the trustee for accurate information as 
** to the state of the trust. Thus in a trust for sale and payment 
“ of debts, the party entitled subject to the trust may say to the 
** trustee— What estates have you sold? What is the amount of 
“ the moneys raised? What debts have been paid? It is, there- 
“ foye, the bounden duty of the trustee to keep clear and distinct 
“ accounts of the property he administers, and he exposes himself 
“to grèat risks by the omission. It is the ‘first duty,’ ob- 
served Sir T. Plumer, ‘of an accounting party, whether an 
gent, a trustee, a receiver, or an executor (for in this respect 
y all stand in the same situation) to be constantly ready 
his accounts.” In Williams on Executors, page 1852, it 


(1) Paragraph 8, ante, p. 109. a 
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1869 is said that “a Court of Equity will compel an executor or 
farexpns ce administrator in the same manner as it does an express trustee 


Gore to discover and set forth an account of the assets and of his 


Uraxpra Mo- “ application of them.” It seems clear, then, that a trustee is 
an accounting party, and bound to render accounts. In Brooks 
v. Oliver (1), “ the plaintiff being entitled to a large real estate 
“in Antigua, and to a personal estate there and in England, 
* under the will of Jonas Longford, brought his bill against the 
s defendant Oliver and others for an account; and it was prayed 
* that Oliver, who was the only acting executor and trustee in 
< England, and to whom the produce of the estate in Antigua 
‘© waa remitted, by the directions of the testator, might account 
“annually by affidavit, instead of the usual way, which it was 
“ gaid would be a great saving to the infant’s estate, and a prece- j 
“dent for such a decree was produced in the case of Blair v. 
‘© Drake, Llith February 1755, where Lord Hardwicke directed 
“ that the defendants Drake and Long should account for the 
* estate and effects of the plaintiff Blair, an infant; and as often 
“ as any sum or sums belonging to the plaintiff, the infant, should 
“ come to their hands, by consignment of effecta or remittance 
“of money, it was further ordered that the same be ascer- , 
“. tained by the affidavit of the said defendants, and that after — 
“ all, just allowances deducted thereout, the defendants pay 
“ the clear surplus of what shall so come to their hands, by con- 
** gignment or remittance, into the Bank, with the privity of the 
* Accountant-General, &c.” In that case the order was made for 
the defendant to account annually by affidavit to the infant. It 
appears to me, therefore, that the plaintiff in this case is entitled 
to.an account from the defendants of the whole of the funds 
` which are applicable to the discharge of the legacies and annui- 
ties, and also to know from them how they have applied those 
funds. Suppose, in this case, that the annuities and legacies 
were very small, and that the rents of the real estate and the 
interest of the personal estate were much more than sufficient b 
the present.time to have paid off the whole of the annuities a 
legacies,—surely the plaintiff, who is entitled to have the 
of the personal property made over to him for his absolute 
; f (1) Amb, Rep., 408, 


` 










hea 


70. 


VOL. 1V.] ORIGINAL JURISDICTION—OIVIL. 209 


goon as the legacies and annuities are fully discharged, is entitled O 189o 
to have the trust moneys properly applied to the discharge of _Gaxmxona 
the legacies and annuities, and to hayé an account of what has gee 
been received, and how the same has been applied. There Urespna Bo- 
must, therefore, be a decree for an account. The costs in the BAS Tagone, 
lower Court are to be paid out of the surplus rents and profits 
of the immoveable estate after payment of the monthly sum of 
Rs. 2,500. 
The legatees and annuitants are not parties to this suit, and 
consequently the costs ought not to come out of the interest of 
the moveable estate or of the dividends and interest thereof, 
which form the first fund applicable to the payment of the debts, 
legacies, and annuities ; and further, the principal contention 
\ in this case has been with reference to the immoveable estates. 
The plaintiff's costs of this appeal will also be paid out of the 
said surplus rents and profits of the immoveable estate. The 
costs of the defendants of this appeal are ‘reserved until after 
: determination of the sixth issue. 


Norman, J.—This is an appeal from a decision of Mr. Justice 
\, Phear dismissing the plaintiff's suit. 

The plaintiff is the heir, according to Hindu law, of his 
father, the late Prasanna Kumar Tagore Rai Bahadur, 
formerly a member of the Legislative Council of the Gover- 
nor-General of India. It was admitted before us that Prasanna 
Kumar Tagore was a Hindu of Bengal, and that the case 
must be governed by the Hindu law as current in Bengal. 

The defendants are the executors under the will of Prasanna 
Kumar Tagore, and certain devisees under the will. 

The plaintiff asks, amongst other things, for an injunction, and 
for other relief, on the ground that the executors are committing 
waste by selling Government paper contrary to the directions of 
the will. The Court laid down an issue whether the executors 
ve misappropriated any, and what, part of the testator’s estate. 

e learned Judge says: “Iam ina position to say that the 
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trustees and executors are distinctly empowered by the will 
debts and legacies out of the personalty, and the selling 
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1369 «of Government papers, of which the plaintiff complains, may, as 
iGexarona “ for as anything goes which has been stated by the plaintiff, have 
gorao ce been effected for that purpose.” In that observation I cannot 
Urzwpra Mo-concur. No doubt, the statement that the executors are com- 
HAN TAGORE. . : : 
mitting waste by selling Government paper contrary to the direc- 
tions of the will, is very loose. Possibly, the defendants might 
have objected to answer, on the ground that the allegation was 
too vague. But it must be remembered that a plaintiff, who 
under Act VIII of 1859 is obliged to verify his plaint, is in a 
very different position from that of a party filing a bill on the 
equity side of the late Supreme Court in charging waste or other 
wrongs fone or supposed to be done by trustees or other persons 
of whose transactions he has no means of obtaining exact 
information. The defendants have not only answered the charge | 
made against them, but accepted an issue raised upon the ques- 
tion, whether they have misappropriated any part of the testa- 
tor’s estate. It seems to me too late after that to say that the 
issue cannot or shall not be tried. 

The next question is whether the plaintiff has such an interest 
in the property dealt with by the will as to give him any right 
to raise that question. According to the practice of Courts of ie 
Equity, if there be any person who, under the will, takes a vested’ 
estate of inheritance interposed between that of the executors 
and such ultimate reversionary or expectant interest as may 
remain in the plaintiff as heir according to the Hindu law, the 
plaintiff would be considered as having no such present interest 
as would entitle him to ask the aid of the Court to call on the 
executors to account, and we should only have to pronounce 
that the plaintiff is not entitled to obtain immediate relief of 
any kind from this Court; and, therefore, the suit ought to be 
dismissed. 

The surplus income ‘of the moneys and securities for money 
forming part of the testator’s estate, after payment of annuities 
and legacies, is given by the will to the person or persons fi 
-the time being, under the limitations of the will, entitled to 
-beneficial enjoyment of the real property or the rents the 
and as soon as. the annuities and legacies are paid, the tr 
ire to stand possessed of the said trust moneys in trust a 
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for the person or persons entitled, under the limitations and 1869 
directions in the will expressed, to the beneficial and absolute „GANENDRA 
enjoyment, of the real property. I proceed to examine the GORE 
limitations of the real property contained in this will. Urexprs Mo- 
The testator states that the frequent division and sub-division a 
of estates in Bengal is injurious alike to the families of zemin- 
dars and to the ryots, who are oppressed by numerous and needy 
landlords having conflicting interests; that he has bestowed much 
time on the improvement of his estate and the condition of the 
i ryots and tenants thereof; and that he is desirous that such 
improvement should goon, and should not be interrupted by 
any division of the said estate, or disputes concerning the same; 
and then proceeds, after first giving the landed property to Jatin- 
dra Mohan Tagore for his life (in the events that have happen- 
ed), to limit his estates to the sons successively of Jatindra 
Mohan Tagore, born after the testator’s death, and what he 
calls their heirs—not their heirs according to Hindu law, or 
any other known law of inheritance, but according to a system 
of primogeniture devised by the testator excluding females, on 
which he has attempted to engraft the Hindu law of adoption. 
He says: (reads paragraph 13) (1). (Ideclare in the construc- 
v tion of this my will — here made by descent or adoption). 
He then provides for the exclusion of females and their de- 
scendants, and for the exclusion of all right or claims to provi- 
sion or maintenance of any person, male or female, out of 
the estate. 
He provides that (reads paragraph 13) (2). (Any and every 
son adopted according to Hindu law — as if he had been adopted 
by such husbands in his life-time). 
Now, if this provision giving estates to sons to be adopted 
by widows could have any effect, as the widow is to be excluded 
from inheritance, the consequence would be that, on the death 
of any person, who might become entitled under the limitations 
in the will, dying, leaving a widow with power to adopt, the 
state must remain in abeyance for an indefinite time, without an 
er, until the widow should either adopt or die without adop- 
After the failure or determination of the limitations to 
ns of Jatindra Mohan and their descendants, the testator 


te, p. 12}, (2) Ante, p. 120. 
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1889 proceeds to limit over the estate to Surendra Mohan Tagore 
gamme and his descendants successively; Lalit Mohan Tagore and 
cont his descendants; Upendra Mohan Tagore and his descend- 
Ursxpaa Mo- ants; and Brijendra Mohan Tagore and his descendants, in 

TARE oach case, “ subject to the provisions declared respecting the sons 
* of Jatindra Mohan and the heirs male of their bodies, as if 
“ the same had been repeated in each case.” Then he declares 
his will and intention to be to settle and dispose of his estate in 
manner aforesaid as fully and completely as a Hindu resident 
in Bengal may give or-control the inheritance of his estate, or 
asa Hindu purchaser may regulate the conveyance or descent 
of property purchased or acquired by him, and not subject to 

any Jaw or custom of England by which entails may be barred, if 

affected, or destroyed. i 

He adds—(reads paragraph 13) (1). (I hereby declare that ` 
if any devisee or tenant — breach of any of the convenants or 
terms to be contained in such lease or patta). 

When the scheme of the will now before us is carefully con- t 
sidered, it becomes at once apparent that it is utterly repugnant ` 
to Hindu law. It is an attempt to exempt the testator’s family d 
and property from the operation of that law, and subject that 
family and that property to special laws and rules of inheritance 
for a time which is absolutely indefinite, and which, looking at 
the powers of adoption, may be conceived as capable of lasting 
as long as the Hindu law itself. If the limitations beyond the 
gift of life-interests to persons living at the death of the testator, 
or possibly a life-interest to the first son of Jatindra Mohan 
born of his loins, or adopted in his life-time (the question as 
to which first life-interest stands, as we shall see, on a footing 
somewhat different from the rest), are good for anyone at all, 
they are apparently good for that. 

Before discussing in detail the provisions of the will, it seems 
convenient to consider the nature and extent of testamentary 
disposition as it must exist in communities when such power, 
has not been extended by legislative enactments. In all civilize 
communities we find laws of inheritance regulating the tr. 
mission of property by descent or inheritance. If those law. 
to be altered, if the rules of succession and course of desc, 


(1) Ante, p. 121. 
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affecting any particular lands or any other property is to be per- 1889 
manently changed, it must be by the act or with the sanction of Gaxmxpra 
the Legislature, the supreme and sovereign authority in the State. corm 
It is evident that no citizen of the State can, by any act of his own, Urmpna Mo- 
withdraw any portion of his property from the operation of the mca 
laws of the State. And it is equally clear that no such person 

can either, by gift or will, subject his property to special rules of 
descent, conditions, or other incidents unknown to, or which are 

at variance with, those laws. It seems needless to cite authorities 

to support so clear a proposition. But if authority is needed, 

I may mention that in Prince’s case (1), it was determined 

that a course of inheritance against the rule of the common 

law of England could not be created except by: Act of Parliament. 

So a condition, attempted to be engrafted upon an estate-in-fee, 

that daughters shall not inherit, has been held void, because 

it is repugnant to the estate, and an attempt to establish a 
different kind of inheritance from that which is allowed by law. 

I willadd an illustration from the case of an estate-tail. In Sir 
Anthony Mildmay’s case (2), it was determined that there 

are several incidents to an estate-tail, “ First, that the tenant- 

“ in-tail shall be dispunishable for waste. Second, that his 

“ wife shall be endowed. -Third, that the husband of a woman 

* tenant-in-tail after issue shall be tenant by the courtesy. 

** Fourth, that tenant-in-tail may suffer a common recovery, and 

* thereby bar the estate-tail, and the reversion or remainder also, 

« And these inseparable incidents which the law annexes to an 

“ estate-tail cannot be prohibited by condition. And, therefore, 

“if a man makes a gift in tail, on condition that the donee shalb 

“ not commit waste, or that his wife shall not be endowed, or 

* that the husband of a woman tenant-in-tail after issue shall not 

“ be tenant by the courtesy, or that tenant-in-tail shall not suffer 

“a common recovery, these conditions are repugnant to and 

* against law.” 

Now, if a Hindu can, by deed or will, create an estate-tail, he 

n subject his estate to a rule of inheritance unknown to the 
dulaw. The testator apparently imagined that he could create 









(1) 3 Coke’sRep.,14. ` (2) 6 Coke’s Rep., 40. 
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an estate-tail. He expresses a desire to do so; he calls the estate 
an entail, and has employed technical language which at first 
sight may appear to be appropriate for that purpose. For 
instance, he gives, “to the use of each of the sons of the said 
“ Jatindra Mohan Tagore, who shall be born after my death 
“ successively according to their respective seniorities, and the 
“ heirs male of their respective bodies issuing, so that the elder 
*‘ of such sons and the heirs male of his body may be preferred 
« to and taken before the younger of such sons and the heirs male 
“ of their and his respective bodies issuing.” These words would 
be appropriate to the creation of an estate-tail if a Hindu could 
create such an estate. I propose then to see what an English 
estate-tail really is in order to determine the question whether 
such an estate can be created by a Hindu either by deed or will. 

The English common law originally recognized three species 
of estates,—estates-in-fee, estates for life, and estates for years, 
Estates-in-fee might be either absolute, or conditional, or qualified. 
Prior to the passing of the Statute of Westminster Second, in 
the thirteenth year of the reign of King Edward I., if lands had 
been given to a man and the heirs of his body issuing, the donee 
took a fee-simple conditional. If, before the birth of issue, he sold 


or made what was called a feoffment~in-fee, the donor could not ` 


have entered for the forfeiture, and the sale or feoffment barred 
the issue of the donee born afterwards. After issue born the 
donee might have alienated in fee, and thereby have barred the 
donor and his heirs from all possibility of reverter. The Statute 
in question made new provisions concerning lands given upon 
condition. It declares “that where one gives his land to a man 
* and his wife, and to the heirs begotten of their bodies, with a con- 
< dition expressed that if the man and his wife die without heirs of 
€ their bodies begotten, the land so given shall revert to the giver 
“ or his heir, and where one gives land to another and the heirs 
* of his body issuing, it seems very hard to the giver and his heirs 
* that his will being expressed in the gift shouldn ot be observed ;” 
it recites that in such cases donees “ have power to alienate th 
* land so given and to disinherit their issue of the land contr. 
c to the minds of the givers, and contrary to the form expre 
“in the gift.” And that when the issue of such donees faj 
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land ‘‘ ought to return to the giver” or his heir by theformof the 1869 
“ gift; yet by the deed and feoffment of them (to whom land was Carre 
** go given upon condition) their reversion was directly repugnant’ aore 
“to the form of the gift;” therefore to provide a remedy in such Urexpna Mo- 
classes, it was ordained “ that the will of the giver according to “™ Taaora, 
“ the form in the deed of gift manifestly expressed shall be from 
* henceforth observed; so that they to whom the land shall be 
s“ given under such condition shall have no power to alienate the 
“ land so given, but that it shall remain to the issue of them to 
* whom it was given after their death or shall revert unto the 
“ giver, or his heirs, if issue fail.” The English estate-tail was 
created by this enactment, which is commonly called the Statute 
de donis. The enactment, just and reasonable as it may appear at 
first sight, was productive of anything but unmixed good. In Sir 
Anthony Mildmay’s case(1) already cited, it was said—“ At com- 
* mon law all inheritances were in fee-simple, and the reason there- 
‘of was that neither Lords should be defeated of their escheats, 
* nor farmers or purchasers lose their estates or leases, or be evict~ 
“ ed by the heirs of the grantors or lessors: nor such infinite occa- 
* sion of troubles, contentions, and suits arise. But the true po- 
‘ * licy and rule of the common law on this point was in effect over- 
* thrown by the Statute de donis, which established a general per- 
* petuity by-Act of Parliament for all who had, or would make it, 
“by force whereof all the possessions of England in effect were 
** entailed accordingly, which was the cause of great mischief.” 
And it was attempted to remedy the same in different Parliaments, 
And various bills were exhibited, but they were always on one 
pretence or other rejected. ‘The truth was that the Lords and 
** Commons knowing that those estates were not to be forfeited for 
“ felony or treason, as their estates were before the said Act (and 
e chiefly in the time of Henry the Third in the Barons War), and 
“ finding that they were not answerable for the debts or incum- 
< brances of their ancestors, nor did the sales, alienations, or 
“leases of their ancestors bind them for the lands which were 
mtailed to the successors, always rejected such Bills. And 
e same continued till about the twelfth year of the reign of 







(1) 3 Coke’s Rep., 14. 
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1969“ King Edward the Fourth, when the Judges, in consultation 
Garena“ amongst themselves, resolved that an estate-tail might be docked 

GORR “ and barred by a common recovery.” 
Uruxpna Mo- It is needless to state that the Statute de donis does not apply 
ee seo to the wills of Hindus. And Hindus have never been em- 
powered by any legislative enactment to transmit their estates 
to their descendants fettered with conditions unkuown to Hindu 
law. The conclusion which I draw is that a Hindu has not the 
power to create an estate-tail, I think it plain that Courts of 
Justice in this country would not be warranted on any supposed 
principles of natural justice, public expediency, or convenience, 
in giving effect to a disposition by which a Hindu should attempt 

to create such an estate. 

No man can by will create a new rule of inheritance to regu- 
late the descent of his property. But wherever during life an 
owner of property can dispose of it at his own free will and 
pleasure, it would seem true on principle, and I believe that; 
notwithstanding a great deal that has been said to the contrary, 
it is generally true in fact, that in communities where the power 
of disposition has not been restricted by positive law or artificial 

_rules, each owner can make a gift of the same to take effect on 
‘his death. In considering the extent to which a person may 
bind his property by will or gift, it must be remembered that 
from the instant of death all further dominion on the part of 
the former owner ceases to exist. The property at once passes 
into new hands. The new owner may be the heir to whom the 
succession falls, or the legatees, or if part is given by will the 
legatees may take such part, but in such case the residue must 
descend to the heirs of the former owner. The whole inherit- 
ance must at once vest in some person either absolutely, or 
where the law allows of such a limitation, as a trustee, such as 
a trustee to preserve contingent remainders or the like. No 
part can remain in abeyance or without an owner till the happen- 
ing ofa future event. We have, therefore, to consider what is 2 
Hindu will. To the extent of such gift as a Hindu can me’ 
by will and no further, he can interfere with the cours: 
descent. The question as to the power of a Hindu to di 
of property by will, and the extent to which by such ` 
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can disinherit his heirs, are distinct, and must be considered 1869 
separately. Hindu law contains no separate head on the subject ANENDRA 
of wills or testaments. But I will endeavour to show that the cors 
power of making gifts to take effect on the death of the donor, Urrxpna Mo- 
in other words, gifts by will, is not of modern introduction or ress 
foreign origin, but is distinctly recognized by Hindu law. From 
the time of the establishment of the Mayor’s Courts in Calcutta 
and Madras, probates of wills of Hindus were granted by those 
Courts. To this I may add, on the authority of a statement of 
the Procureur General, cited in an essay by Mr. Montriou on 
the Hindu will, that at Pondicherry the wills of Hindus were 
recognized in the French settlements from the commencement of 
the French rule. Between 1789 and 1792, the Pundits of Cal- 
cutta, Nuddea, Benares, Gya, Dinajpore, Moorshedabad, and 
Dacca were consulted as to the effect of the will of the Nuddea 
Raja. Amongst these was Jagannatha Tarkapanchanana, the 
author of the Digest. The Pundits differed as to the effect of 
the will, but it does not seem that one of them doubted the 
right of a man under Hindu law to dispose of property by will. 
See Montriou’s cases on Hindu Law, Appendix, note XVI. In2 
Strange’s Hindu Law, pages 417 to 427, the opinions of the Pundits 
t .of Bellary, Madras, Mussulipatam, Chittoam, Chingleput, and 
Vizagapatam are given, each upon a different case. In every 
one of these opinions the power of a Hindu to make a will is 
either asserted or assumed. Wills are also found in the records 
of the Zilla Courts at Bombay, as appears from numerous cases 
in Borradaile’s Reports. Of the wills litigated in the late 
Supreme Court, the earliest in point of date is that of Ami- 
.chand, a Sikh. Then comes that of Ganga Bissen Khettre, 
apparently a native of a province in which the rule of the 
Mitakshara prevails. Sir William Jones is said by Sir Thomas 
Strange to have observed that the “ Hindu law knows no such 
e instrument asa will” (1). I donot know tọ what passage in Sir 
William Jones’s works the author refers; but we find that learned 
oriental scholar and eminent lawyer in the case of Munnoolall 
“aboo v. Gopee Dutt (2), upholding a particular will as valid 


(1) 1 Strange’s H. L., 254. (2) Montriou’s H, L, Cases, 295. 
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1869 according to what seemed to be the opinion of the Pundits, citing 
Garesune Sanskrit Books, and particularly a passage from one of the 
core Hindu writers according to Mr. Justice Hyde, “whom the Pun- 
Uruxpna Mo- “ dits acknowledged to be the highest authority.” Mr. Henry 
KAN TAO Colebrooke, in a note to the Digest, had said that “ Hindu law 
“e knows no such instrument as a will.” We shall see that he 
recanted that opinion at a later period. Jt seems plain that at 
least the Hindu: will was not of local origin, but that wills were 
known to and in use amongst Hindus not in the presidency 
towns only, but from one end of the Peninsula to the other. 
I think it is a just inference that the right to make a will does 
not arise from any mere modern practice or approved usage, but 
springs from a source to which all Hindus have access ; in short, 
that it is a part of the Hindu law itself. 
The whole scheme of inheritance as found m-Hindu law 
depends on, and has reference not to any notion of a right existing 
in the persons designated as heirs arising from nearness of kin, 
the claims of natural affection, or any theory of representation, 
but almost solely on the spiritual benefits to be conferred on the 
ancestor by the person on whom the property is to devolve. The 
notion of gift implied in the term for heritage, Dayabhaga or / 
Dayabibhaga, is a favourite theme for the speculations of com- | 
mentators on Hindu law. It seems to show that the title of the 
Hindu heir is not treated as one arising out of any inherent 
right in persons standing in a particular relation to the deceased 
to take as the next or natural occupant of property abandoned 
at his decease, but from some original theory of a gift, relin- 
quishment, or surrender by the dead man to the heir. When 
such is the case, the transition seems quite easy to the idea ex- 
pressed at page 9, Vol. III, of Colebrooke’s translation of the 
Digest, that no right is vested in the son if it is resisted by the 
father’s declared will,—* This shall belong to the priest.” I 
ought to add that.the passage I refer to relates to a gift com- 
pleted by delivery during life, but it seems equally applicable 
whether delivery took place in life or not. 
There are several passages in the older writers which lead 
the inference that gift by will is included when they are spe 
ing of gifts in general terms, and of what can, and what 
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be given. Inthe Sonrite Sara, itis said the “gift of a man’s 1809 
c whole estate is valid, for it is made by the owner, but the donor ASANENDEA 
“ commits a moral offence because he observes not the prohibition.” aonn 
Now such a gift would hardly be made otherwise than to take Urewora Mo- 
effect on the death of the donor, or in contemplation of his becom- ves 
ing an anchorite. Vribaspati and Menu say in general terms,— 
e At his pleasure a man may give-what he has himself acquired.” 
Narada says,— The father advanced in years may himself divide 

Re the estate among his sons, giving to the first-born the best por- . 

y “tion, or in any mode which he shall choose.” In Colebrooke’s 

Digest, Book V, Chapter 4, Section 1, Sloke 3; is a-passage from 

Katyayana as follows :— . 

“s What a man has promised in health or in sickness for a 

“religious purpose must be given, and if he die without 

“ giving it, his son shall, doubtless, be compelled to deliver it.” 

Jimuta Vahana, in the Dayabhaga, points out that “ gift is the 

* cause of ownership.” It would follow that, in his opinion, a gift 

by will, though the donee did not accept in the life-time of the do- 

nor, would vest the property in the thing given in the donee, so 
as to entitle him to accept and appropriate it at his pleasure after 

K the death of the donee without needing the assent of the heirs. 

There is a plain allusion to a will in the Digest of Jagannatha 

Tarkapanchanana, Book V, Chapter 1, Section 1, Article 1, 

Sloke 2, note. It is said to bein accordance with the opinion 

of Vachespati Bhattacharjee (author of the Dewaitahirnaya), 

“Tf a father at the point of death, or becoming an anchorite, 

“c declares: So much wealth is left by me, let it belong to my sons,’ 

“it may, in that case, be said he died or became an anchorite 

“after giving or bequeathing all his property to his sons,” 

In the 2nd volume of the Digest, page 284, itis said: “In 

“the case of a gift in this or other form, ‘ this field belonging to 

cc me shall be thine after my death,’ the act of volition which 

“constitutes gift is passed at that very time. The property 

“of the giver is not divested, nor is it vested in the donee until 

€ after the giver’s deniise.” It is added: “ Authors admit the gift 

f a future thing.” : 
ow if I am right in thinking that a law of wills is part of 
indu law, and not a mere usage which has grown up of 
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1869 ~~ modern times, borrowed from. Western civilization, the extent 
Sosma and nature of the disposition which a Hindu testator is capable 
cont of making is not a question to be determined upon any notion 
Tempeh Mo- of public expediency, as supposed by Mr. Justice Phear, or of 
custom or usage as suggested by Mr. Justice Markby in a late 
case, but depends on the nature of the power which the testator 
is exercising, and must be regulated by rules to be found in, or 
directly deduced from, Hindu law. Mr. Justice Phear says, “ A 
* will has been well termed a testamentary trust.” Ido not know 
` to what he refers, or whether the expression has ever been 
applied to a Hindu will. An English will has been said to operate 
.as a declaration of uses, but I think that that expression would 
be wholly inapplicable to a Hindu will, | 
The truth is that the Roman testament, by which the heredi- 
tas, the entire political and social rights of the testator, were 
transferred to the person appointed to be heir, with a testament 
or writing containing directions to the heir or the familie emptor, 
as to how the property should be disposed of after the ‘death of 
the testator, the English will of personalty appointing an exe- 
_cutor, and containing the. testator’s will as to what he would 
have done with the property after his death, under which a lega- 
tee does not take his legacy without the assent of the executors ; 





a 


the English devise of land, which is considered not in the nature | 


of a testament, but as a conveyance by way of appointment to 
a particular devisee, and the Hindu will,-though all passing un- 
der the common name of will, were, in their origin, and are in 
their nature, distinct things. I think that there is no ground 
whatever for saying that a Hindu will can operate as a declara- 
tion of uses. 

In May 1812, Mr. Henry Colebrooke, then a Judge of the late 
Sudder Court, in answer to a question by Sir Thomas Strange, 
whether a Hindu can dispose of his property by will, writes as 
follows :—“ After much consideration of the question when 
“ agitated here some years ago, it was settled that a will must be 
“ held valid in the case of a Hindu, being in fact a gift made is 
“ contemplation of death, which the Hindu law,if it does r 
* directly sanction, contains at least nothing to prohibit. Cons 
“ ing it then as a gift to take effect at a future time determ 
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“ by a certain event—the decease of the giver—I apprehend it 1869 
“ must be governed and controlled by the general rules regarding Garsxnss 
“ gifts.” See 2 Strange’s Hindu Law, page 431, Again, in a comm 
further letter at page 435, he says:—‘ A man cannot confer on Ursxpra Mo- 
UAN TAGORE. 
“ a stranger or his own heir, by will, what he could not bestow 
“ by deed of gift.” Now, in order to make a gift valid in Hindu 
law, it would appear that there must be a person capable of ac- 
cepting the donation. In the Dayabhaga, Chapter I, Section 21, 
it is snid,—* In case of donation, the donee’s right to the thing 
ay 8 arises from the act of the giver, namely, from his relinquishment 
‘in favor of the donee, who is asentient person.”—See also Shama- 
churn’s Vayavastha Darpana, page 600. Ina passage there cited: 
from Srikrishna’s Commentary upon the Dayabhaga, it is said,— 
« When a donor makes a gift to an absent person with an assur- 
c ance thatthe donation willbe accepted by him,—the donee’s right 
“ accrues; butif it be known that the gift would not be accepted 
“ by the donee, the donor’s right is not extinguished.” In such 
case the gift is said to be void. As the ownership of the donor has 
expired by his death, the thing which has been given by such void 
gift becomes at once part of the heritage of the deceased, and 
i partible amongst his heirs, To use the words of the Commentator 
Jagannatha Tarkapanchanana, Colebrooke’s Digest, Book V, 
Chapter I, Section 1, Sloke 11, note, the vesting of the right in 
the sons is no longer resisted by the father’s declared will, The 
property in that which is not given vests at once in the heir 
of the testator. On that principle, according to Hindu law, a 
gift to a person not in existence at the time of gift, would fail. 
If such is the rule of Hindu law, it is not one which is excep- . 
tional or anomalous. It would be in fact strictly analogous to 
the ancient rule of Roman law before the introduction of fidei d 
commissa, and that of English law before the introduction of 
trusts, By the ancient Roman law, a child born after the death 
of the testator was incapable of taking as heir or legatee under 
a testament. He had not at the time of the testator’s gift any 
rtain existence, and the law said incerta persona heres institui 
potest. In course of time the law permitted the posthumous 
, if a child of the testator or of his descendants in the male 
o become an heir, but the civil law never permitted the 
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1869  çhild of a stranger born after the testator’s death to be a legatee. 
mixers Tt is a rule in English law thata devise ought to be good and 
apne take effect at the time of the death of the devisor; and, therefore, 
Urrxpra Mo- it was ruled that if a man seized of land devised the same to the 
HAN TAGORE. : 
priests of a College or Chantry, and there was not any such 
College or Chantry at the time of the death of the devisor, and 
afterwards such a College or Chantry was made, the devise was 
void. The reason is stated as follows: the devisees are pur- 
chasers, and when a man takes lands or tenements by purchase 
he ought to be of ability to take the same when it falls to him 
by the purchase, or otherwise he shall not have the same. 
So a devise in remainder to a corporation where there was 
none such, has been held void, though the corporation was cre- 
ated before the remainder fell. It was early recognized asa a 
principle of English law that a devise may be made to all such 
persons to whom a grant may be made. By the conjoint opera- 
tionof the Statute of Westminster, and by the introduction of the 
system of trusts by which the beneficial interest was dealt with 
as a thing distinct from the legal estate, the power of an Eng- 
lish testator to limit estates in futuro was greatly increased. 
In Scattergood v. Edge (1), in the eleventh year of the / 
reign of King William the Third, we find Treby, Chief 
Justice, saying, “‘ Ancient books generally ‘ran, ‘A devise to 
“cagon in the womb of his mother, is void.’ But I think we 
* must allow such a devise to be good now, for otherwise many 
“ wills would be destroyed, which would be inconvenient ;: and 
** gurely there is no difference between saying ‘I give my land 
e € to the child my wife goes with,’ and ‘to the child my wife shall 
« thave.’” Headds, executory devises are utterly unknown to the 
common law. Mr. Justice Phear treats the question whether an 
unborn person can take under the will of a Hindu as disposed of 
by the judgment of the Privy Council in the case of S. M. Soorjee- 
money Dossee v. Denobundoo Mullick (2). The question there was 
not as to the effect of gift to a person not in existence. The testa- 
tor had devised his estate to his sons with a proviso, which w 
construed to mean that if either of such sons died without leayj 






(1) 12 Mod. Rep., 286. (2) 9 Moore’s I. A., 135, 
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a son or son’s son living at his death, neither his widow nor daugh-__1869 
ter should get his share, but the same should go over to the other Asoo 
sons, This was exactly what would have happened ifthe family “con® 
had been a joint Hindu family governed by the Mitakshara, Ursyona Mo- 
Their Lordships held the gift over to be valid. They treat the 
question as being “whether there is anything against public 
“convenience, anything generally mischievous, or anything 
“ against the general principle of Hindu law, in allowing a tes- 
“tator to give property, whether by way of remainder or exe- 
“ cutory bequest (to borrow terms from the law of England), 
‘ upon an event which is to happen, if at all, immediately on the 
“ close of a life in being.” Their Lordships thought there was 
not, and that there would be a great general inconvenience and 
public mischief in denying such a power, and that it was their 
duty to advise her Majesty that such power does exist. 
Now, so far as regards limitations to persons in “existence 
at the date from which the will speaks, and so capable of 
taking a vested interest to take effect in possession on the 
happening of some future event, that is no doubt true, 
But whether a Hindu could by will make a devise of his pro- 
perty to an unborn person, was not the question before their 
Lordships, and for myself I cannot assume that they meant to 
decide it, We have not been referred to a single case in which a 
devise by a Hindu to an unborn person has been held good. 
I am disposed to think that there is not mach reason why Courts 
of Justice should endeavour by construction to extend the power 
of disinheriting heirs by will already possessed by Hindus in 
Bengal. In England the law of primogeniture exists. The 
testamentary powers are of the greatest importance to enable a 
father to make proper provision for his younger children. 
Amongst Hindus the sons inherit equally, and wives and 
daughters have a right of maintenance out of the estate of a 
deceased man. As Mr. Ingram very fairly said, “The rule 
“ amongst Hindus is not testacy but intestacy.” The will of a 
‘ather disinheriting his children is looked upon as a sin, though 

erative on the principle of factum valet. 

‘ow, if in order to constitute a valid gift by will, according to 

lu law, there must be a person in existence capable of 
32—k 
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.. 1869 accepting at the time from which the will speaks; it will follow 
Garona that no gift to an unborn person can take effect. 3 
E But suppose a trustee is interposed, and the gift is to a trus- 
UpENDRA Mo- tee who would be a person capable of accepting in trast for a 
aii person to be born within a life in being. Suppose, for instance, 
a man having a son blind, insane, of weak intellect, or hopelessly 
extravagant in his habits, were to give his property to a 
trustee, upon trust to provide for the maintenance of his son and 
his family during the life of that son, and after the decease of 
that son in trust for the child or children of such son: suppose 
the son at the date of the will had no children, would the limi- 
tations in favor of the children to be afterwards born be valid 
according to Hindu law? I am not at present prepared to say 
that it would not. - It is not necessary to decide that question, 
for it does not arise in the present case. If we were now to decide 
thaj a Hindu can make a gift by will to an unborn person, we 
should, undoubtedly, be extending the testamentary power of 
Hindus by judicial construction. It would be inconvenient to do 
this to the extent of allowing Hindus a power of disposition by 
will, and a right of restricting the enjoyment of those to whom 
they may bequeath their estates, which isnot permitted to any 
persons to whose will the Indian Succession Act would apply. 
In the present case, the limitations to unborn children purport 
to confer on them no more than life-interests. By the 100th 
section of the Indian Succession Act, it is enacted that “where 
* a bequest is made to a person not in existence at the time of the 
“ testator’s death, subject to a prior bequest contained in the will, 
“the latter bequest shall be void, unless it comprises the whole of 


“the remaining interest of the testator inthe thing bequeathed.” | 


It seems to me that the enactment proceeds on sound and 

intelligible principles. It is not necessary that we should deter- 

mine that the gifts to the unborn children are wholly valid, 
, because, as I shall presently show, the gifts are at most gifts of 

life-interests, and therefore even if unborn sons can take at all 

it will not affect the plaintiff's right to maintain this suit. M 

Justice Phear says that a devise of property “to the use of a p 

“ son, and the heirs male of his body issuing,” appears to hir 

be fairly and reasonably interchangeable with, and equivale. 


870. 
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a gift to “ a person, his sons, and his sons’ sons;” but it seems plain 1869 
that, in the present case, there is no devise to any person and the ,Gaxmspra 
heirs of his body. The clause immediately following the words dons 
referred to by Mr. Justice Phear, and the interpretation clause, Upapra Mo- 
p ‘ HAN TAGORE, 
read together, show that the gift is not to the sons of Jatindra 
Mohan and the heirs of their bodies, which words would mean 
in their natural sense their sons taking as* heirs according to 
Hindu law. The words “ heirs male of his body” are used in an 
artificial sense, for the purpose of indicating persons who are not 
the heirs, but persons selected by the testator from among the 
-heirs, who are to take in succession by special limitation or 
special substitution, or if any one prefers that term, each in his 
turn as a purchaser. Persons taking under such special sub- 
stitution, do not take estates of inheritance. The intention is 
plainly to give to eachin succession no more than an estate for his 
own life ; they have no power of disposition. If the testator has 
given asuccession of estates for life, we cannot construe the gift 
as a gift of the inheritance, because it cannot take effect as the 
testator intended. We certainly should not be carrying out the 
intention of the testator, as expressed in his will, if we treated the 
first unborn son of Jatindra Mohan who should come into 
existence as intended by the testator to take an estate of in- 
“heritance. We should be treating every subsequent limitation 
` as having been intended by the testator to'be merely nugatory, 
or at least as entirely subordinate to the object of giving the 
-property to the first son of Jatindra Mohan Tagore, on condi- 
‘tions which would enable him at once to defeat the whole of the 
objects which the testator declared that he had in view in limiting 
the estate as he has done. Ina somewhat similar case, Seaward ` 
° v. Willoch (1), Lord Ellenborough said, “ The meaning of 
“ the testator clearly was to give estates for life only to his ` 
* grandsons, and after them to his sons, and after them to their 
“sons down to the tenth generation. But this he could not do 
“ by law, inasmuch as the law will not allow a succension of limi-" 
* tations for life to persons unborn.” Can we then make another 
will for the testator giving the devisees different estates from those 


3 


(1) 5 East, 198. 
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1869 ‘* he meant to give to them, because the estates he intended cannot, 
SCAN ESD, * by the rule of law, take effect? This I conceive would be 
Gone “ assuming a power which does not belong to us.” 
Urzxpza Mo- I do not propose to consider the position of Surendra Mohan 
ee Tagore, his sons, Promoth Kumar Tagore and Sarat Chandra 
Tagore, and the sons of Jadu Nandan, the son of Lallit Mohan 
Tagore. These persons were all in existence at the time of 
death of testator; it is sufficient to say that the utmost to which 
in any event any one of them can be entitled is a life-interest to 
the property. It may be that the devises to these persons will 
fail, as being given to them in succession after limitations to per- 
sons who, by no possibility, could take under the gifts to them, 
first, because we cannot assume that the testator would have 
given anything to the subsequent devisees if he had known that 
this prior gift could not take effect; and, secondly, because if . ; 
gifts over in such cases were held to be valid, it might, in many 
instances, wholly defeat the testator’s intention. 

But the case of Evers v. Challis (1) creates a doubt in my 
mind whether the prior limitation may not be treated as divisible. 
Whether if Jatindra Mohan died without ever having had any 
children, and without leaving a widow with power to adopt, 
Surendra Mohan might not, as suggested by Mr. Phillips, take 
an estate for life by way of remainder on the happening of those 
events, according to the case of Lady Langdale v. Briggs (2), 
we cannot, under the 15th section of Act VIII, now make a 
binding declaration as to what may be the right of Surendra 
and the others, in events which have not happened; and there- 
fore I abstain from pronouncing a decided opinion on the subject. 

As soon as the legacies and annuities are satisfied, there is a 

. trust to convey the real estate “to and unto the use of the ° 
<“ person who shall, under the limitations and directions herein 
* contained, be entitled to the beneficial interest therein, with, 
& under, and subject to such and the like limitations, provisions, “+ 

"e and directions, as are hereinafter contained and expressed of and 
& concerning the said real estate as far as the then conditions an 
* circumstances will permit, and so far, but so far only, as su 


w 








(1) 7 H. L. C, 531. + (2) 8 De Gex. M. & Gu 391. 
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* limitations or directions can be introduced into any deeds of — 1869 
* conveyance or settlement; without infringing upon or violating A TENDRA, 
“any law against perpetuities which may then be in force, and corm 
“ apply to the said real estate, and the conveyance or settlement Urmxpna Mo- 
« of it as last aforesaid, if any such law there shall be.” It appears ~~ yon 
to me that this clause cannot, in any way, improve the position of 
the devisees under this will. In the first place? a testator cannot, 
by directing trustees to execute a conveyance at a future time, 
extend his own testamentary powers, or enable himself, through 
the intervention of such trustees, to make dispositions which he 
could not have made himself at the date of his will. See the 
Duke of Marlborough v. Lord Godolphin (1). Secondly, when 
the power given by the will, with reference to this object, is care- 
fully considered, it does not appear to authorize the revocation 
of, or in fact any interference with, the existing limitations in 
the will, further than as they may be affected by any future law 
against perpetuities not in force at the date of the will. The 
testator evidently considers that he had provided for all existing 
difficulties of that kind. 
I now come to the clause relating to the personal estate which 
the plaintiff alleges the executors to have misapplied ; the mate- 
rial parts of it are as follows: (reads paragraph 3) (2). (I give, 
devise, and bequeath all my property, both real and personal, 
\of what nature or kind soever — shall be the person entitled to 
the rents of the real estate). 
The gifts would have been probably void for uncertainty, not 
only because there is no one who can answer the description, and 
can accept the gift, but because it cannot be ascertained who will 
be the person entitled to take under the gift until what must appa- 
rently be a remote and uncertain period, which may possibly extend 
far beyond the limits of the lives of persons now in existence. 
Even if this gift be treated as coming by way of proviso on the 
gift of the income of the same fund, there is a further element 
of uncertainty. What is the meaning of the words “ person or 
yersons?” The word “or” used in its proper and ordinary sense is 
disjunctive participle. If that is the true construction, the case 


1 Eden’s Chancory Cases, 404. (2) Ante, pp, 106, 110, and 111. 
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1369 would resemble that of Loundes v. Stone (1). I do not think 
eel that, asa matter of fact, the insertion of the words “ or persons” 
corr is a meré accident or a mistake of that sort. On the contrary, 
Viena Mo- I believe that it is probable that the testator had a meaning in 
" writing these words. The use of this expression, which I think 
cannot be rejected, seems to me inconsistent with the notion that 

any single person tvas intended to take and be at liberty to use 

and expend the corpus of the fund absolutely for his own pur- 

poses, though the events should happen on which it is to go to him. 

My impression is, that if the true construction is that the gift is 

an absolute gift of the whole fund to the person who may be 
entitled to the rents of the estate at the time when all the legacies 

and annuities shall have been paid off, the gift is bad for uncer- 

tainty. But, if the true construction is that the person then in 
possession and his successors should take the entire income and. 

profits of the fund without deduction, then it would stand on the 
same footing as the gift of the surplus income. Bat there is the- 

third alternative, that it is wholly uncertain what was the testa- 

tor’s meaning, whether he meant the person entitled to the rents 

at the time when the legacies and annuities shall have all 

been paid, to take absolutely or not, For myself, I incline to 

that view. I think it not necessary to decide, and indeed we 

have no power to make any binding decision at the present time, 
as to the surplus income of the personalty ; but I concur with; 

the Chief Justice in thinking that the gift of the corpus is void; 

and, therefore, that, subject to the trusts affecting the income, it 
belongs to the plaintiff as heir of the testator. It is plain that 

if, instead of paying the legacies out of the income, as directed 

_ by the will, the trusteés sell Government paper for that purpose, 

the interest of the plaintiff may be most seriously affected. The 

result is that I agree with the Chief Justice in his findings on 

all the issues. 


The decree of the Appellate Court was as follows: 


It is ordered and decreed, that the decree of the lower Court 
in its Ordinary Original Civil Jurisdiction, dated the first day « 
. April last, be and the same is hereby reversed ; and it is declar 


7 (1) 4 Ves., 649. 
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that the plaint in this suit does disclose a cause of action ; and it 1868 
is further declared that Prasanna Kumar Tagore, the testator, rA 
( in the pleadings named, did die intestate as to certain portions gore 
of his property ; and it is further declared that part of immove- Urexpra Mo- 
, able property of the said testator was ancestral estate, and that ees 
he had a right to dispose thereof by will; and it is further 
declared, that the plaintiff is not entitled to any maintenance 
from the estate of the said testator; aud it is further declared 
that the devises and gifts by the will of the said testator to 
? Jatindra Mohan Tagore for life are valid, and that, subject 
to the trusts and provisions in the said will contained for the 
payment of the debts of the testator, and the legacies and annui- 
ties bequeathed by his will out of the rents and profits of his 
real property, he is entitled during his life to the beneficial 
enjoyment of the real property so devised to him, and of the 
rents or surplus rents thereof; and that under the trusts of the 
will he is entitled, until the legacies and annuities in the said 
will mentioned shall fall in and be fully satisfied, to receive the 
sum of rupees two thousand and five hundred a month, out of the 
net rents of the immovable pr®perty, and also the surplus rents 
of the said immovable property, and the unexpended surplus of 
: \ the interest, dividends, and annual proceeds of the moveable 
property, which shall, from time to time, remain unexpended after 
making the payments directed by the will to be made out of the 
said rents, interest, and dividends ¥ and it is further declared that 
the said Jatindra Mohan Tagore is entitled for life to use and 
enjoy the library, carriages, horses, farm-yard, furniture, jewels, 
gold, and silver plates and other articles belonging to the said 
testator, except the jewels, household furniture, and other articles 
which, at the time of the death of the said testator, was or were 
in the personal use of any member or members of the said 
testator’s family which, by the will of the said testator, were 
not, and are not to be, collected, got in, or sold by the said trus- 
ees and executors; and it is further declared that it is not 
ecessary to come to any further finding upon the residue of the 
rth issue, or to make any declaration of rights so far as they 
te to the immoveable property or to any portion of the rents 
eof, or as to the surplus income of the personalty, so long 
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as the debts, legacies, and annuities are unsatisfied; and it is fur- 
ther declared that the trust as to the personal estate by the said 
will directed to be invested, or continued in investment, by the 
said trustees, so far as such trust relates to the said personal 
estate after the annuities and legacies given by the will shall 
have fallen in, and been fully satisfied, is void and invalid, and 
that the beneficial interest in such personal estate is vested in 
the plaintiff, as the heir and the representative of the said testa- 
tor; and it is further declared that the first three defendants, 
executors and trustees, are bound to render to the plaintiff an 
account of the debts due from the testator, at the time of his 
death, and of the rents and profits of the immoveable property 
of the said testator, and also an account of his moveable property, 
and of the interest and dividends of such moveable property, 
and of the mode in which they have applied tho said rents, 
profits, moveable property, interest, and dividends; and it is 
farther ordered and decreed that the costs of the parties in the 
lower Court (as between attorney and client on Scale 2) be paid out 
of the surplus rents and‘profits of the real property of the said 


testator, and that if such costs have been paid out of the personal . 


estate, the amount thereof be made good to the personal estate, 


out of the said surplus rents and profits of the real estate; and ' 


it is further ordered and decreed that the plaintiff’s (appellant’s) 
costs occasioned by the appeal be taxed as between attorney 
and client on Scale 2, and paid out of the said surplus rents and 
profits of the real property, and the consideration of the ques- 
tion of the defendant’s costs occasioned by the appeal is reserved 
until the accounts to be rendered by them have been delivered 
in; and it is further ordered and decreed that this case be re- 
manded to the lower Court, with a request that it will try the 
6th issue and return its finding thereon with the evidence to 
the Appellate Court. 

Dated the 1st day of September in the year of Our Lord 1869. 


Attorney for the appellants: Baboo Ashutosh Dhur. 


Attorneys for the respondents: Messrs. Hatch and Hoyle. 
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Before Sir Barnes Peacock, Kt, Chief Justice, and Mr. Justice Macpherson. 


S. M. KRISHNARAMANI DASI v. ANANDA KRISHNA 
k 1869 
BOSE AND ANOTHER. Sept.'20. 


AND 


ANANDA KRISHNA BOSE aw anoruse v. KUMARA RAJENDRA 
NARAYAN DEB ann ormens (1). 


Hindu Will—Trust— Construction of Will-~Perpetuity. 


A Hindu by his will left all his property “in fall and absolute right, property 
and ownership” (nevertheless upon the conditions and trusts, and with the intont 
‘and for the purposes thoreinafter described), to certain persons named and “to 
their successors in the trusts of the settlement thereinafter provided,” declaring 
the “ trusts and objects”? of his said will and settlement, and the “methods, plans, 
and acts” he desired “to be performed and observed’ by such persons and their 
successors in the trusts, He then desired that all his property should be presorved 
and held for ever under the trusts, and for the purposes of the said will and settle- 
ment, In the second, third, and fourth clauses of the will, the testator wont on 
to direct the “executors and trustees,” to pay to his sons therein named respec- 
tively a certain monthly sum, “such payment to be continued after his decease to 
his children and descendants per stirpes.” After directing the executors and trustecs 
to make other payments, &c,, in the eighteenth clause he directed : “ With respect to 
“accumulations of money in the hands of the executors and trustees, I direct that 
“the same be converted into such Government or other securities as to the executors 
“and trustees may seem best, and that the interest and produce of such securities 
“ be accumulated and in like manner invested, and that, when and so soon as the 
“ aggregate thereof shall amount to Rs. 3,00,000, it be transferred to and divided 
“among my sons or the survivors, or survivor, together with the descendants of 
“such of them as may be deceased, per stirpes; and as soon as new accumulations 
“arise in the hands of the executors and ‘trustees, that the same be again, in 
“like manner, divided among my sons then living, or the survivor of thelr de- 
“ scondants, as before, and so on from time to time.” In the twenty-first clauso, the tes- 
tator made provision for the appointment of new “executors and trustees,” “ag itis 
“ my intent and desire, that the disposition, the conditions, and control I am now 
“devising in regard to the future arrangement and enjoyment of my property, bo 
“ perpotuated.” 
In the Court below, held per Margery, J., that trusts cannot be created by Hindus, 
but a testator may burthen his heir or devisee with a payment of a simple sum of 
money to a specified person (including an idol) in existence at the death of the testator. 


(1) The appeal in this case was heard was heard on the 26th, 27th, 28th, and 31st 
m the 16th, 17th 18th, and 19th of of May, and the lst, 2nd, 3rd, and 4th of 
rch 1869, and judgment was given on Juno 1869, and judgment was given on 
, 20th of September 1869. The appealin tho 1st September 1869. 
caso of Tagore v, Tagore (ante, p. 103), 
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1869 Such bequest cannot be held good as a trust created for the benefit of the legates, 

S M. Ken- but may be treated as creating an ordinary obligation for the payment of money. 
ee On appeal, held per Pracook, C. J., that trusts have been and can be enforced 
v. against Hindus ; the trustees in this cage tako upon such trusts as are valid ; so far 
ÅNANDA as they are invalid, the heirs are entitlod to tho beneficial interest. A Hindu cannot by 


Beare his will do indirectly by intervention of trusts what he cannot do directly. Per 
Ananpa MAOPHERSON, J.—Both by Hindu law and the practice which has always pre- 
Krisana vailed in the Courts in India and in the Privy Council, a Hindu may legally deal with 

i his property so as to create a trust or relation in many respects similar to, although not 
Kortana Ra- necessarily identical with, that known in English law as the relation of trustee and 
Ee cestui que trust. Even if trusts are not expressly recognized by the old Hindu 
law, there is nothing in it.forbidding them, or repugnant to them, or inconsistent 


with their existence. 


Held, both in the Court below and on appeal, that the general scheme of the will 
failed, because the trusts were intended for an illegal purpose,—namely, for the pur- 
poses of creating a perpetuity. 

Per Pzasocoox, C. J.—The eighteenth clause is repagnant and void, also bad, 
because the persons to take were unborn at the time of the testator’s death, and on the 
ground of uncertainty, it being impossible to ascertain at the testator’s death who 
would be entitled to participate in the several divisions of accumulation directed to 
be made. 

As to the bequests in the second, third, and fourth clauses of the will, held in the 
Court below, per Marrey, J., that they could only operate in favor of specified 
pergons in existence at the death of the testator, 

On appeal, held per Peacoor, C. J.—That they operated as “ gifts to the sons for 
life, with remainders to such children of the sons os were in existence at the time 
of the death of the testator per stirpes.” Per Macrnenson, J.—There was a good 
gift in remainder to the children of such sons as were alive at tho time of the 
testator’s death. Itis not a violation of the principles of Hindu law to support 
estates which are to vest on the expiry of a life in being, in a case like the present, 
where the testator has given his property to trustees who have accepted it, and 
are prepared to carry out his wishes. Their acceptance would be sufficient if any 
is necessary. 

Kumara Asima Krishna Deb v, Kumara Kumara Krishna Deb (1) explained. 

Tars was an appeal from a decision of Mr. Justice Markby 
on the construction of the will of the late Raja Radhakant 
Deb. The first suit was brought to set aside the will (with the 
exception of the preamble appointing trustees, and the 8th, 9th, 
10th, 11th, 13th, 14th, 22nd, and 25th clauses) as illegal and void, 
on the ground that, in its trusts and objects and also as tending 
to create a perpetuity, it was contrary to the Hindu law and i 
excess of the power of a Hindu testator. The plaintiff in th- 
suit was the widow of Kumara Mahendra Narayan Deb, t 

() 2 B. L. Rọ 0.6, 11 
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eldest son of the Raja, who died after his father; and the defend- 1869 
ants were the trustees of the said will. The second suit was S M. Keun- 
brought by the trustees for a declaration of the validity of the Dasr 
will. The defendants were Kumara Rajendra Narayan Deb Arama 
and Kumara Debendra Narayan Deb, the two surviving sons of Bose. 


the Raja; S. M. Krishnaramaui Dasi, and Kamalmani Dasi and  Awawpa 


Kr 
Brajakumari Dasi, her daughters; and Upendra Ghose, a grand- Bose 
son of Mahendra Narayan Deb by another daughter. Konana Ra- 
The following is a copy of the will: Ee NARs 


“ This is the last will and testament of me, Raja Radhakant 
“ Bahadur, of Sobhabazar, in the town of Calcutta. I have 
“three sons, namely, Kumara Mahendra Narayan Deb, Kumara 
“Rajendra Narayan Deb, and Kumara Debendra Narayan 
“Deb. Ihave two sons-in-law, namely, Amritalal Mittra and 
“ Srinath Ghose; my only surviving daughter, Srimati Krishna 
“ Kalyani, is the wife of the latter. 

“Tt is my wish that my estates and property should not come 
e into the hands or under the power or management of either 
“of my sons. 

“I have been compelled to expend large sums of money in 
« liquidation of the debts of my sons respectively ; I fear the im- 
“ providence of my sons, past and future, being a further cause 
“ of deterioration, to what I wish to perpetuate as family property. 
& I appoint my two grandsons, Ananda Krishna Bose and Sayama- 
« lal Mittra, trustees and executors of this my will. . 

“Thereby irrevocably give, grant, transfer, and make over in 
“ full and absolute right, property, and ownership (nevertheless 
‘upon the conditions and trusts, and with the intent and for the 
* purposes hereinafter described), unto the said Ananda Krishna 
« Bose and Sayamalal Mittra, and to their successors in the trusts 
“of this settlement, as hereinafter provided, all those (parcels). 

“J declare the trusts and objects of this my will and set- 
“tlement, and the methods, plans, and acts I desire to be per- 
“formed and observed by the said Auanda Krishna Bose and 
« Sayamalal Mittra, and by their successors in the trusts hereby 
* constituted to be as follows :— 

 First.—I desire that all my landed and immoveable estate 

nd property hereby granted and settled, or expressed and 
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“intended so to be, of whatever kind and wherever situate, be 
“ preserved and held for ever under the trusts and for the purposes 
“of this will and settlement. I leave my appointees, grantees, 
* executors, and trustees under this will and settlement full and 
“absolute discretion im the management, improvement, and 
“administration of the property hereby committed to them, trust- 
“ing and believing that they will always so conduct themselves 
“and so order the complicated arrangements and interests com- 
“mitted to their charge as to merit the praise and admiration 
“of the wise and the good. 

& Second.—The executors and trustees shall pay to my son, 
“ Kumara Mahendra Narayan Deb the monthly sum of rupees 
“three hundred; such payment to be continugd after his decease 
“to his children and descendants per stirpes. 

.“ Third.—The executors and trustees shall pay to my son 
‘ Kumara Rajendra Narayan Deb, the monthly sum of rupees 
‘three hundred; such payment to be continued after his deeease 
“to his children and descendants per stirpes. 

“ Fourth.—The executors and trustees shall pay tomy son, 
“ Kumara Debendra Narayan Deb, the monthly sum of rupees 
“three hundred; such payment to be continued after his decease 
“ to his children and descendants per stirpes. 

“ Fifth.—The executors and trustees? shall pay to each of my 
“ grandsons, Ananda Krishna Bose and Jaya Krishna Bose (sons 
“ of my late son-in-law Madan Mohan Bose), the monthly sum 
“ of rupees one hundred and twenty-three ‘and four annas, and 
“rupees one hundred and three and four annas respectively, that 
“is, in the aggregate to both, rupees two hundred and twenty-six 
“and eight annas; such monthly payments to be continued to the 
“ children and descendants of each respectively per stirpes, that 
“ig, the child or children or descendants of each taking the share 
“ of his, her, or their father or ancestor. Such monthly payments 
“ however to cease upon actual receipt by Ananda Krishna Bose 
“and Jaya Krishna Bose, or in case of their decease respectively 
“by his or their lineal representatives, of the sum of rupees five 
“ thousand each, as hereinafter directed. 

 Sizth.—The executors and trustees shall pay to each of m 
= grandsons, Sayamalal Mittra and Ruplal Mittra (sons of m 
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“son-in-law Amritalal Mittra), the monthly sum of rupees 
“thirty-eight and thirteen annas, that is in the aggregate to 
“ both rupees seventy-seven and ten annas. Such payments 
“to be continued to the children and descendants of each 
respectively, per stirpes, that is the child or children or descend- 
“ants of each taking the share of his, her, or their father or 
“ancestor. Such monthly payments, however, to cease upon ac- 
“tual receipt by Sayamalal Mittra and Ruplal Mittra, or in case 
“of their decease respectively by his or their lineal representatives, 
“ of the sum of rupees five thousand each, as hereinafter directed. 
* Seventh.—The executors and trustees shall pay to my said 
“daughter, Srimati Krishna Kalyani, and her husband, the said 
c Srinath Ghose, ongthe survivor of them, the monthly sum of 
“rupees one hundred and thirty-nine, for the maintenance of 
‘themselves and their children. Such payments shall, after the 
“decease of the said Srimati Krishna Kalyani and Srinath 
ec Ghose, be continued to their sons in equal shares, and the child 
“or children or descendants of each of such sons to take the share 
“of his, her, or their father or ancestor. Such monthly payments, 
“however, to cease upon the investment by the executors and trus- 
tees of the sum of rupees ten thousand on behalf of the said 
“ Srimati Krishna Kalyani, Srinath Ghose, and their sons, as 
* hereinafter directed. 
“ Bighth.—The executors and trustees shall pay, as soon as con- 
“ veniently may be after my decease, the several sums following, 
e ihat is to say, rupees six thousand to my eldest son Kumara 
“* Mahendra Narayan Deb or to his nearest lineal descendant or 
“descendants ; to my grandson Ananda Krishna Bose, or to his 
c nearest lineal descendant or descendants, rupees five thousand; 
“to my grandson Jaya Krishna Bose, or to his nearest lineal de- 
“ scendant or descendants, rupees five thousand ;.to my grandson 
«¢ Sayamalal Mittra, or to his nearest lineal descendant or descend- 
“ ants, rupees five thousand; to my grandson Ruplal Mittra, 
‘or to his nearest lineal descendant or descendants, rupees five 
thousand. 
“ Ninth.—I direct that, assoon as conveniently may be, rupees 
en thousand be invested in Government securities or otherwise 
. to the executors and trustees may seem best, in their names, 
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“in order that the interest, profit, and produce thereof be paid 
“to my third daughter, Srimati Krishna Kalyani and her hus- 
“band and to the survivor of them, towards the maintenance 
“ and requirements of my said daughter and of her children as 
“to her and to her husband or the survivor may seem best. I | 
c direct that on the decease of the survivor of my said daughter 
“and her husband, the principal sum of rupees ten thousand and 
“ all securities in which the same may be invested, be and become 
“ the property and be divisible among and absolutely at the 
sc disposal of the issue of my said daughter, that is to say of her 
“surviving children and of the representatives, per stirpes, of 
“such of her children as may be then deceased, provided that 
“the shares of such of the said children agd representatives as 
“shall be under the age of twenty years remain in the hands 
“of the executors and trustees,—the owner of these shares re- 
“ spectively receiving in the meantime the benefit of the interest 
“and produce thereof, and the principal thereof to be paid as 
“ and when each may attain the age of twenty years. 

& Tenth.—The executors and trustees shall expend a sum of 
« rupees two thousand upon the marriage of any and every i 
s daughter of either of my sons, and rupees four thousand upon 
“the marriage of any and every son of either of my sons; but 
«the sum or sums of money so to be paid for the said marriage 
“or marriages shall be deducted out of and from the share or 
s shares of such of my said son or sons for the marriage of whose 
“ children the said sum or sums may or shall have been ex- 
* pended in the accumulations to be divided amongst them as 
e hereinafter directed. 

“© Eleventh.—The executors and trustees shall expend a sum 
“ not exceeding rupees twelve thousand for my funeral ceremo- 
“ nies and Adya Sraddha to follow my decease. 

“© Twelfth.—The executors and trustees shall pay to my sons or 
« their heirs and representatives such sums, for the sheba or service 
“ of my family idols, and the usual Poojahs that are celebrated.i 
“ my house, and the periodical sraddhas of my ancestors, of m 
“late wife, and of myself when dead, as to the executors 
* trustees may seem fit and proper, but the executors and trust 
“ are not to be personally responsible for the proper performa 
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s of this trust, which is to devolve and be a burden and duty upon 
“ the recipient and recipients of the said sums. 

“ Thirteenth.—My executors and trustees shall continue my 
* bounty to the following persons daring the natural period of their 
“lives, by paying to them severally the undermentioned monthly 
“ gums, that is rupees two to Ram Kumara Tarkalankar, rupees 
“three to Sriram Vidyatertha, rupees two to Ram Kamal 
s Purahita, rupees two to the widow of the late Bhawani Cha- 
“ran Banerjee, one rupee and eight annas to Swarnamayi 
Debi, the widow of the late Digambar Purahita, rupees five 
“to Srinath Sing, rupees five to Krishnagobinda Sing, rupees 
“ten to Aparna Dasi, the widow of the late Naranarayan 
‘© Mittra. 

“ Fourteenth.—The executors and trustees shall take upon 
“ themselves all debts legally binding upon me at the date of this 
* will and settlement, and shall defray the same with all conve- 
“nient speed. The executors and trustees shall regard and I 
“ hereby declare to be my debt, the sum of rupees fifty thousand, 
“which my son Kumara Rajendra Narayan Deb borrowed of 
“and from Gurudas Lahuri of Hogulkuria in Calcutta, and 
“ for which I stand security. 


2 


“ Fifteenth.—I_ have something to say regarding the mode in 


“which my several dwelling-houses shall be used by the family, | 


“namely the family Rajbari and the garden house at Sukhchar. 
“ It is my wish and direction to the executors and trustees that 
“the Thakurdalan with the compound and the side rooms and 
“ confection rooms, storehouses and godowns, the Navaratna 
“and Natmandira, and the new Chak (square surrounded by 
“ buildings to the north thereof) and also the new cow-house to the 
“ east of it, all belonging to and situate in the said family dwell- 
‘“ ing-house, number 34, Rajah Nabakrishna’s Street, in Calcutta, 
“ shall and will be set apart, appropriated, and dedicated tothe use 
“ and worship of the family idol, and for the performance of the 
™ ther religious rites and festivals; that the old and new Dewan- 
anas, also a part of the said family-dwelling house, shall be, as 
retofore, used by my sons and their heirs and representatives, 
utly, for the purposes of dancing, music, and other amusements, 
receptions of respectable persons, and for public meetings 
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1869 “and other public purposes; that the Daftarkhana, or office- 
oe Kpn “rooms, and the present family cook-rooms of the said family 
Das, < dwelling-house, shall be used as heretofore; that the garden 
ano “1 called Govinda Bagan and the tank therein, parts of and lying ; 
Bose, within the said family dwelling-house, shall remain as they 
Aranoa * © now are for the common use of my sons, their heirs, and repre- 
Bose “sentatives; that the Baitakhana in the said Govinda Bagan; 
Komana Ra “ together with all out-houses and appurtenances, shall be used 
tel a NARA dc and occupied by each of my sons and their respective heirs 
“and representatives, for one year alternately, according to 
* their respective seniority in age or priority of birth, or in such 
“other manner asthe éxecutors and trustees shall direct and 
“arrange; and that the use of the waters of the said tank, as 
tee well as of the flowers of the said garden, for purposes of wor- 
e ship, shall remain common to all the members of the family ; 
“that the rooms called Khabar-ghur, the small room to the 
“south of it, and the hall called Dhala-ghur, the room to the 
“ south thereof called Nabar-ghur, and the two halls of the Rung- 
< mehal on the third floor, shall remain common to the use of the 
« female members of the family on occasions for which they are / 
“ now used ; that my sons and their respective heirs and represen- 
c tatives shall and will at all times hereafter respectively continue 
& as heretofore to use, occupy, and enjoy the several inner and 
* outer apartments of the said family dwelling-house which are 
“now in their respective use and occupation: Provided always, 
“and itis hereby declared, that it shall be lawful for such execu- 
<&c tors and trustees, or executor and trustee, by and with the consent 
s and approbation of my sons, or of my direct lineal descendants for 
€ the time being, to change, alter, and vary the said several apart- 
* ments; that the said Ananda Krishna Bose and Jaya Krishna 
< Bose, with their families, the said Sayamalal Mittra and Ruplal 
s: Mittra, with their families, and the said Srimati Krishna Kalyani 
“and Srinath Ghose, with their children, shall respectively use 
“and occupy the inner and outer apartments, the out-offices sj 
< passages and stairs leading to the said apartments of the 
“family dwelling-house, which they are now occupying, and 
‘heretofore respectively occupied, and been using, until th 
“ any one of them remove to and take up their residence i 
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2 
“ new houses that are to be built on the lands which I gave to -1809 
“ the sons of my daughters by the said deeds of gift dated the 9. 3 Krisn- 
NARABANI 
“ twenty-first day of Falgun in the Bengal year one thousand Dasr 
“two hundred and sixty-three, or in any other houses in which ANANDA 
RISHNA 


“ they or he respectively shall choose to dwell permanently ; then ` Bosx, 


“and in that’case, as they remove and vacate the apartments 50 ANANDA 

“ occupied and used, the said vacant apartments or apartment i Kusina 
“ shall be occupied and used by my sons and their heirs according guyana Ra- 
« to their respective wants and convenience; and the garden with "53284 Nana- 
“the house thereon on the river side in Sukhchar, in 24-Pergun- 

& nas, shall be used by my sons, their heirs, and representatives 

“for one year alternately, or in such grder and manner as the 

“executor and trustee, or executors and trustees, for the time 

* being, shall direct and arrange. : "4 

** Sizxteenth.—The clothes, ornaments, jewels and other articles 
“ for the use of the family idols, daily or on festive occasions, and 
“ relating to the Poojahs and ceremonies, are to remain in the 
“ common custody of my sons and their heirs, provided, never- 
“ theless, that the articles above mentioned shall not be appro- 
“ priated to any private use of my sons or their heirs. If any of _ 
<“ my sons or their heirs detain, injure, or lose any of the above 
<“ articles, their values shall be deducted from what is forthcoming 
e to the wrong-doer under this will and settlement. 

“ Seventeenth.—The jewels and personal ornaments which the 
< family have in common use, also my library and furniture of 
< my houses,—these it is my wish should remain in common use 
“ for my children and their descendants; the executors and trus- 
“ tees will permit such use, but they shall not be responsible for 
“the preservation of integrity either of the said jewels or orna- 
« ments or library or furniture. The executors and trustees are, 
«< however,.to have the power of interdicting any person or persons 
« whomsoever from meddling with all or any or either of. the 
“family jewels and ornaments, or of the books and papers of the 
“library and of the furniture, or of prescribing and controlling 
«the use to be made of any portion thereof respectively. 

< Highteenth.— With respect to accumulations of money in the 

hands of the executors and trustees, I direct that the same be 
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“ converted into such Government or other securities as to the 
“executors and trustees may seem best; and that the interest 
and produce of such securities be accumulated and in like 
“manner invested, and that when and so soon as the aggregate 
“ thereof shall amount to rupees three hundred thousand, that 
“it be transferred to and divided among my‘sons or the 
e survivors or survivor, together with the descendants of such of 
« them as may be deceased, per stirpes; and as soon as new accu- 
** mulations arise in the hands of the executors and trustees, that 
“the same be again in like manner divided among my sons then 
“ living, or the survivor of their descendants, as before, and so on 
“ from time to time. : 

“ Nineteenth.—It is my anxious desire and a permanent direc- 


_ tion to the executors and trustees under this will and settlement 


“that none of my children, who by open profession or in his or 
“ her life and conduct, or otherwise in the deliberate judgment of 
e the executors and trustees shall have abjured, forsaken, or be- 
* come dissevered from our holy faith and religion, shall take, have, 
* or enjoy any beneficial interest, benefit, or advantage whatsoever 
“under or by virtue of the provisions and trusts of this will and 
& settlement; the interest or rights of such person under this will 
and settlement to cease from and such cessor of interest to last 
«c during the alienation of him or her from Hinduism. f 

“ Twentieth.—I have to the best of my ability provided for all 
* contingencies in the administration of the family property. I do 
“not, however, wish that the stipulated provisions of this will and 
“settlement should entirely fetter the discretion of those whom I 
“have hereby constituted the executorsand trustees of the property; 
“should it appear to the executors and trustees that at any time 
“and from time to time some special expenditure, advance or 
“investment, ultra the express provisions of this will and settle- 
* ment, is essentially required for the interests of the family or of 
“any of its members; and always provided that such special 
“ expenditure, advance, or investment is consistent with the general 
“ scope and objects of this will and settlement, in such case ani 
* cases, and as often as such cases may and shall occur, the execr 
“ tors and trustees shall be and are hereby empowered to act 
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“ the premises asin their judgment and discretion shall seem meet, 1869 
“anything hereinbefore contained to the contrary notwith- S. M. Keisu- 


: NARAMIANI 

“ standing. Dast 
“T also declare that the executors and trustees shall have full Axa 
ISHNA 


“ power to sell, mortgage, to let in patni or other forms of lease, ` Boss. 
‘demise, and in all respects to use as owners for the benefit ofthe Awanpa 
“family and of the interest committed to them and the property Karr 
“hereby given to them. SoI intend the ownership in them to kusana Ra- 
“be construed. er 
“ Twenty-first —As it is my intent and desire that the disposi- 
“tion, the conditions, and control I am now devising in regard to 
“the future arrangement and enjoyment of my property be perpe- 
“ tuated, I direct, in case both or either of the executors and trus- 
“ tees appointed by this will and settlement desiring to relinquish, 
“ or being incapable of acting in the trust thereof, that the two 
“may, and shall, after consulting with and hearing the wishes of 
“the elder male members of the family, by an instrument under 
“the hands and seals of the executors and trustees, nominate and 
“ appoint another or others in place and room of him or them so 
“ wishing to retire, or being incapable of acting; and so from time 
< to time whenever and as any executors and trustees, or executor 
e and trustee for the time being, shall retire or become incapable ; 
“and in the event and whenever and so often as it may happen 
< that one trustee only being left or able to act in the selection 
“ of a successor or successors, then such sole executor and trustee, 
‘in conjunction with the senior male members of the family for 
“the time being, do nominate and appoint in manner aforesaid. 
“In case any unexpected difficulty arise, or in case those empow- 
“ered to nominate shall disagree, then the succession and re-ap- 
“ pointment shall be made under the direction and by aid of such 
“of Her Majesty’s Courts of Justice aa may then have cogni- 
“c zance of such matters. 
« Twenty-second.—Should it so happen that in the description 
“hereinbefore made of the parcels of my estates, of my wealth, 
‘moveable and immoveable, or of my rights, any property, right, 
interestor claim whatsoever be omitted or imperfectly or insuffi- 
iently described, I desire that this my last will and settlement 
nevertheless include and be extended in operation to all 
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1869  “ property moveable and immoveable, all interest, rights, claims 
S. M. Keisu- “ and demands whatsoever, whether absolute or conditional, or con- 
NARAMANT ‘ 
Dast “ tingent, that may now belong to me, so that no portion or kind 
Anana * of property or interest whatever to which I am now entitled shall 
Bose, | or may be exempted or excepted from the operation of this will 
Awanpa and settlement. i 
FEINA © Twenty-third.— Should any member of my family now or here- 
Konana Ra- “after feel disposed irreverently and irreligiously to contravene 
JENDRA Nana- s and carry his or her irreverence and discontent so far as to 
“c dispute the same by litigation, I desire that such conduct may be 
« in every. way discouraged and discountenanced ; and should any 
“ guch litigation be pronounced by equitable and just decree of a 
“‘ British Court to have been needless and in contravention of the 
“ objects of this will and settlement, I desire that the executors 
“ and trustees be, and as far as I can do so they are hereby, empow- 
« ered, should they think fit, to inflict entire forfeiture of all inter- 
* est and benefit under this will and settlement upon the offender 
“ and offenders from time to time, and whenever such conduct may 
“or shall occur. 
“ Twenty-fourth.—It is my wish that this my last will and 
“testament and settlement shall take effect immediately after my 
* decease. 
© Twenty-fifth.—I revoke all former and other wills, and declare 
“ this alone to be my last will and testament. In witness whereof 
«I have hereunto set my hand and seal, as well as, at the end, on 
“every of the preceding five sheets, put my initials, this third 
day of Augustin the year of Christ one thousand eight hundred 
“and sixty-three.” 
Mansy, J.—These are two suits brought, one of them by, 
and the other against, Ananda Krishna Bose and Sayamalal 
Mittra, the object of which is generally to construe the will of 
the late Raja Sir Radhakant Deb, and to declare the rights of 
the several parties thereunder. The will has been proved 
without opposition, but nearly all the provisions of it have been 
contested, on the ground that, according to the Hindu la 
they are invalid. The will which I have to deal with, is o 
of a very strange character. It bears the appearance of havi 
been in part drawn by a skilled European hand, and of havi 
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been subsequently altered by the testator, or by some other 
person equally unfamiliar with the ideas, and ignorant of the 
meaning of the terms which he borrows and adopts. 

The will contains a gift of all the iestator’s property to the 
two persons just named—Ananda Krishna Bose and Sayamalaj ` 
Mittra (whom he had before appointed his executors and 
trustees) “in full and absolute right, property, and ownership, 
* nevertheless upon the conditions and trusts, and with the intents 
“ and purposes hereinafter described;” and the will itself is a long 
declaration of what the testator calls the “ trusts and objects” of 
his will, and the “methods, plans, and acts” which he desires to be 
performed. It is, in short, a regular settlement of the testator’s 
property through trustees in the English form. 

Now, the first question which arises in this will, is the general 
one—Can a Hindu so deal with his property? I am of opinion 
that he cannot. 

I assumo that a Hindu can make a will. J have already pointed 
out in another case (1) the reasons why I consider that the 
Courts of this country conceded the power of doing so upon a 
misunderstanding; but this Court, at any rate, cannot now 
question that the testamentary capacity exists to some extent. 
What I propose to consider first is the general scheme of the 
will. What is it that this testator proposes to do with his pro- 
perty? Does he give it to Ananda Krishna Bose and Sayamalal 
Mittra? He says that he does so in the most absolute manner; 
but in the next sentence he adds, “ nevertheless you, the absolute 
owners, are to deal with the property as I direct.” It is these 
contradictory declarations which I have to interpret. It is clear 


that the testator intended to confer on Ananda Krishna Bose 


and Sayamalal Mittra rights of property. He also says, he 
intends to give them the “ absolute right” of property, by which 
I understand him to mean, that all the rights of property shall 
be centred jointly in those two persons. No words can be 
slearer; he says “irrevocably give, grant, transfer, and make 
or in fall and absolute right, property, and ownership.” There 
indeed nothing in the nature of rights of property which 
‘ers it necessary that all should be held by one person, or by 
C1) 2 B. L. R, O. 0., 42. 
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1889 two or more jointly. They rarely are so. Nor is there any- 
8. M. Kxrsrr- thing in the nature of the rights of property which would pre- 
Dast venta testator (supposing the law allowed such a disposition) 
Aranna from separating the bundle of rights which he holds himself into 
Boss. ° WO or more portions, and devising them to several persons. But 
granoa this is not the course taken by this testator. He most clearly 
Boss intended, if he understood the meaning of the words he used at all, 
Kusana Ra- tO give all the rights of property which he possessed to the two 
JENDRA Nana- persons named. Nor is there one word in this will to revoke this 
gift. What the testator calls the “ trusts and objects” of his will, 
* contained in the paragraphs numbered 1 to 20, consist either of 
directions to Ananda Krishna Bose and Sayamalal Mittra to pay 
money to certain persons, or of directions how particular portions 
of his property are to be occupied and enjoyed; but it seems to 
me clear that, according to the notions of this testator, as according 
to English notions, the devisees would remain the absolute owners, 
notwithstanding the subsequent dispositions contained in the will. 
Now, is this a gift upon a condition in the English sense? It 
is not a gift to the persons named upon condition that certain 
sums of money shall be paid, or the particular property enjoyed 
in the specified manner. I am not now considering whether 
any, or what, conditional gifts could be made by a testator under 
the Hindu law; but whether such gifts may be made or not, this, 
at any rate, is not a testamentary act of that nature. Whenagift 
is made upon condition that certain things shall be performed 
by the donee, the result of the non-performance of the condition 
would simply be, that the interest of the donee would cease, and 
the property pass either to the heir-at-law, or to the next taker 
indicated by the donor. This is clearly not what the testator 
here meant: what he intended clearly was that the succession of 
persons whom he calls “trustees and executors” should remain 
owners of the estate, and so continue whether his directions were 
carried out or not; trusting to this Court, if they neglected to 

do so, to bring them back to their duty. ; 

What then are we to suppose that the testator did intend to giv 
to his sons, grandsons, and other persons who were clearly +} 
objects of his bounty? The English lawyer will have no difficu’ 
in answering this question. He will say that he intended to { 
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1869 any right of action in such cases; so far then there is no analogy 

8. M. Kuisa- to trusts. Still less so was there any such analogy after the time 
Dast when fidei commissa were declared to be obligatory on the heir. 
Amanna The fidei commissarius became then the absolute owner of every 
Boss. thing which the testator directed the instituted heir to make 


AxaxvA over to him. There was nothing here of one person holding 
KRISHNA Pare 
Boss property for the benefit of another. There was no division of 
Konana Ra- ownership. The fidei commissarius was the owner, the hæres 
enoma Nanas Jiduciarius was no owner at all. Though the name fidei com- 
missum remained, there was no question of fides whatever, 

-and the recipient of the fidei commissum was to all intents 

and purposes in the position of an ordinary legatee. Though, 

however, trusts in the English sense were unknown to the 

Roman law, there would have been no difficulty under that 

law in effecting many of the objects which the testator had 

in view in making this will, and it may be worth while to notice 

this, because it indicates the only relation which, in my opinion, 

a Hindu testator can create between his devisee and legatee. 

Even during the strictest period, a Roman testator could 

direct his heir to deliver to another person, not only anything 

which formed part of the property bequeathed, but even any 

other property, whether it belonged to the heir himself or any 

one else. The right thereby created was either a right in rem 

. in the legatee—a right of property, or a right in personam 
a against the heir, according to the nature of the bequest, and 

the legal relation between the heir and legatee was of precisely 


the same character as if those parties had themselves created the. 


right inter se by contract. But there was here no question.of 
trast or good faith, or equity. The right of the legatee had 
nothing in it exceptional or peculiar, and he recovered what was 
bequeathed to him by the ordinary forms of law. This, as far 
as I am able to ascertain, was the state of the Roman law, and I 
find in it nothing analogous to the English system of trusts. The 
very foundation of it is wanting—the double aspect und 

which every species of property subject to a trust has to fbe 
viewed ;—the trustee on the one hand, who is declared by /the 
law to be the absolute and uncontrolled owner, and the cestuz\gue 
trust (as he is called) on the other, who has a right in equity to 


i 


4 


TA 


! 


VOL. IV.] | ORIGINAL JURISDIOTION—CIVIL. f 247 


interfere in the ownership, and compel the trustee to abandon 1869 
all or nearly all his rightsin his (the cestui que trust's) favor. Sir Eoma; 
Nor is there the least ground for supposing that anything of Dasr 
the kind exists in Hindu law. There is not a trace of it in Araroa 
any passage of any work on Hindu law that I have seen. ares 
There is not an indication of it in the habits of the people, and _Awaxpa 
so far from the English system of trusts, resting on principles of ie 
jurisprudence, which, though dormant, may be considered a8 xoana Ra- 
universally present, it is undoubtedly one of the most anomalous "E8284 Nana- 
institutions in the whole history of law, one- that could never 
have possibly been conceived a priori, or worked out from any _ 
general principle, and is distinctly the product of our own 
peculiar legal history. 

It also appears to me that, to introduce the English law of 
trusts between Hindus, though in the present case it might wear 
a specious appearance of justice, would in reality be a violation 
of the oft-declared intention of the Legislature. Cumbrous and 
uncertain as is the English law, it yet, taken as a whole, works 
admirably well; it affirms clearly many great principles, and. 
many of its greater evils disappear in its administration; and 
a therefore, though essentially the growth of exclusively English 

ideas, habits, and morality, there is something to be said, if that 

were a question now open, in favor ofreplacing so faulty a legal 
system as that of the Hindus by our own. But it has been. 
emphatically declared that this shall not be done. It has been 7 
in express terms declared that in this Court all matters relating 
to “ inheritance and succession to lands, rents, and goods, and 
“all matters of contract and dealing between party and party 
« shall, in the case of Gentus, be determined by the laws and 
“ usages of Gentus” (21 Geo. 3, c. 70,8. 17). As I pointed out 
in the case of The Secretary of State for India v. Hogg (1)s 
the result of these and similar provisions has been to 
leave the Hindus a general personal law of their own. I 
jo not think it possible to maintain any such proposition as 

at the Hindu law is to be supplemented generally by Eng- 

ı law, or that English law prevails whenever it is not in 
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1869 direct conflict with postive Hindu law. I accede entirely to 
B. M. Keisn- the argument of the Chief Justice on this point in the 


Dast case of Goberdhun Bysack vw. Shamchand Bysack (1), > 


Amaxpas where he held, that the English law of perpetuity could 
Katwnwa ue : . . 
Boss. have no operation in regulating the power of a Hindu to dispose 
Awaxpa of his property. Any other theory would destroy the Hindu 
gre * law aa completely as the most sweeping legislative enactment. 
Kouwana Ra- Every legal sytem is based on certain fundamental ideas, some 
vExpRA Nara- of which are so common as to be generally deemed universal ;_ 
others of which are peculiar, arising out of the special develop- 
, ment of the country which gave them birth. So far as regards 
principles of law based on the former,—as, for example, the prin- 
ciples of the law of contract,—one country may draw for them on 
another to a very large extent. But in regard to the principles 
of law based on the latter, they can never be-transferred. The 
ideas on which the principles are based not existing, there is no 
place for the principles themselves; and to this latter class, and 
not to the former class, belong all the principles of law which 
govern the relation of trustee and cestui que trust as viewed by 
the English Court of Chancery. 
But it is said that trusts have constantly been administered by 
the late Supreme Court between Hindus since we took posses- 
sion of the country ; and they must, therefore, now be taken as 
a part of the Hindu law. To this argument I should yield if 
it were founded on a statement which was true in the sense in 
which it is made ; but we must consider for a inoment the position 
in which the late Supreme Court stood with reference to Hindus. 
Though bound to administer Hindu law, it was assumed that 
the Judges were to act entirely in accordance with English. proce - 
dure. Now, as every one knows, the jurisdiction of the English 
` Court of Chancery depends, not only upon its enforcing rights 
of a different kind from those which are enforced at common 
law, but upon the flexibility of its procedure as compared with 
that of a Court of Common Law. -Courts of Common Lar 
in England had come to consider themselves, with very f 
exceptions, unable to make adecree. They could only giv 
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Fen. Lat Aupufus, 
15 June, 1870, 


VOL. IV.] ORIGINAL JURISDIOTION—CIVIL. 


judgment that a specific thing should be recovered; or that 

« a specific sum of money should be paid. They (at the time of 
which I am now speaking) had no power practically to order that 

a specific thing should be done, much less that both the parties, 

plaintiff and defendant, should do something mutually to the 

x benefit of each other. The consequence was that a Court 
~ situated as the Supreme Court was, when it came to enforce rights 

to of any but the simplest character, was compelled to resort to its 

G rquitable procedure. But this was a question of procedure only. 

The right enforced did not thereby become an equitable right, 
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\ or was the relation of trustee and cestui que trust created, - 


‘hough, if necessary, the parties, whose rights were under discus- 

~~-Id be sodescribed. To take, for instance, such simple 

at of specific performance, or the rights of the real 

_——“GWier asa against fhe person in whose name the property stands, 

such rights are as well known to the Hindu law as to our own. 

The Courts of Law here must enforce such right, but a Court 

having only the procedure of an English Court of Common Law 

is, from its procedure, absolutely incapable of doing so. It was 

absolutely necessary, therefore, for the enforcement of these 

rights, to resort to the equity procedure of the Court. But 

the nature of the right was not thereby changed: such rights 

K are recognized all over the world in countries where the idea 

of “ equity” in our peculiar sense as something apart from, and 

supplementary to, the ordinary law of the land, is altogether 

unknown. Now that this defective procedure is remedied, it can 

only lead to confusion and to the maintenance of a useless dis- 

tinction to call these and similar rights “ equitable rights,” a 

name which to English lawyers must always raise the idea of 
some essential difference in the nature of the right itself. 

> ` Ibis not, however, on these arguments alone that I rest my 

decision. The ChiéfJustice, in the case of Kumara Asima Krish- 

na Deb v. Kumara Kumara Krishna Deb (1), speaking of the 

7s will in that case, said that he was not aware that trusts could be 

created by Hindus. That opinion is entitled to the very greatest 

weight. At the time that judgment was delivered, though I 
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1889 concurred generally in the Chief Justice’s judgment, I had not 
8. M. Knist- piven express consideration to this part of it; now having fully 
MABAMAMNE 
pas considered the matter, for the reasons stated above I fully concur 
Awanpa in it. 
Boss. With regard to the use of the word “ executors ”in the passages 
Anama where the testator calls his devisees, his “ trustees and executors,” 
Boss and in other parts of the will, I do not think 1t mecessary to 
Konana Ra- consider very minutely whether these words have any effect on 
JENDRA Nagas the bequests contained in the will. The use of the word “ exe- 
cutors” appears to me to be a mere parrot-like imitation of 
English phraseology. Almost the whole will is drawn exclu- 
sively with a view to the landed property of the testator, and 
the testator evidently considers that there is no difficulty in 
keeping up a perpetual succession of executors by new appoint- 
ment in case of a vacancy. There is nothing in the Hindu law 
which defines the duties of an executor; and from the mode in 
which the word is used, I feel confident that this. testator in no 
way distinguished the duties of executor and trustee. 
Moreover, this will not only fails, because it attempts to create 
a relation between the devisee and the objects of the testator’s 
bounty, which in fact does not exist, butit also fails as to its general 
objects, because those trusts were intended for an illegal purpose. 
It appears to me very clear, though it was contended to the 
contrary, that perpetuity above all was the main and principal 
object of this testator. It is not an’ easy task to ascertain the 
meaning of a man who uses technical language which he clearly 
does not fully understand, but I think it quite certain to any 
on ewho will read this will, considering what the man really 
meant, and not what his words may by some arbitrary rule of 
construction be twisted to mean, that his object was to put his 
property into the hands of a perpetual succession of persons 
who, while they were to be the owners of the property in name, 
were yet to be in fact simply instruments to carry out for all 
time the wishes of this testator. Not only in the first paragraph 
does he expressly say that he desires his property to be held “for 
ever” under the trusts and purposes of his will, a desire which 
he repeats almost in the same terms in the 21st paragraph, but, 
as it appears to me, all the provisions of the will, except those 
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which provide for the payment of certain small sums of 
money, point to the conclusion that the property was to be 
held for all time by the devisees and their successors, who 
were for ever to continue to perform the duties imposed on 
them as they periodically recurred. It is unnecessary in 
this case to repeat the arguments which have been already 
used by the Chief Justice and myself in the case I have 
just referred to, to show that such a disposition of pro- 
perty is by the Hindu law invalid. For the same reason 
as there given, I consider that by the Hindu law the owner of 
property is not at liberty to bequeath it under perpetual condi- 
tions as to its mode of enjoyment. It seems to me, therefore, 
that the general scheme of this will fails altogether. The 
devise to Ananda’ Krishna Bose and Sayamalal Mittra was, for 
two purposes: first, in order that the testator’s wishes as to the 
disposal of his property might be for ever perpetuated, which is 
illegal; and, secondly, in order that there might be created 
between his devisees and certain persons, who are to have limited 
rights of enjoyment of the proceeds of the property, the 
relation known in the English Court of Chancery as that of 
trustee and cestui que trust, which, under the Hindu law, is 
impossible. The result is that the testator must be declared to 
have died intestate, except as to any of the specific bequests 
contained in the will, which are capable of being detached from 
the general scheme, and which fall within the scope of Hindu 
testamentary power. 

It will, therefore, be necessary to examine the several bequests 
contained in the will. f 

The more convenient course in considering the will will be 
to take the simplest bequests first, and I will take those which 
are contained in the 13th paragraph. That paragraph con- 
tains a simple direction to the two persons, who are made 
general devisees of the testator’s property, to pay at monthly 
recurring periods to specified persons specifred sums of money. 
I must consider these bequests with regard to their object, 
and with regard to the mode in which they are directed to be 
carried out. With regard to the object, I must consider whether 
it is one which comes within the testamentary capacity of s 
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5 M, Kanan with this and any other similar case, from the fact that the 
Dasr Hindu law making no mention of wills, and the exercise of 
Aranna the testamentary power being also rare and entirely modern, we 
Boss, have very imperfect means of ascertaining what the Hindu law 
ANANDA or usage is upon such a subject. But assuming, as I am bound 
Boss to assume, that Hindus have the power of making wills, I can 
Kurana Ra- hardly conceive that this power is confined within the extremely 
‘vexpra Nagd- narrow limits of simply nominating an heir. At any rate it 
seems to me that, if the decisions which recognise a Hindu will 
can be upheld at all, they can also be upheld to the extent of 
enabling the testator to burthen his devisee with the payment of 
a legacy, that is, in its simplest form, with the payment of a 
simple sum of money to a specified person; and if this be so, I 
am unable to draw any distinction between the obligation to 
make a single payment and the obligation to make a series of 
payments recurring at regular perinds. So far I think the 
bequests may be upheld. With regard to the particular mode in 
which the testator has directed the bequest to be carried out, 
there is no doubt an insuperable obstacle. The relation which 
he intended to create between the devisees and his legatee was 
that of trustee and cestui que trust, as known in the English 
Court of Chancery, such as I have above described; and that 
relation (as I have said) a Hindu cannot create. The testator, 
therefore, could not create it; and as to the particular mode of 

carrying out the bequest, it must necessarily fail. 

It is at this point I think we may usefully revert for an 
instant to the Roman law. A direction by the testator to his 
devisees to pay a particular sum of money to a particular person 
is exactly a legatum per damnationem. The right thereby created 
between the devisee and legatee was a perfectly simple one—a 

right to claim the money. It appears to me that it is a relation 
of this kind which, if any, a Hindu may create; and I think 
without importing any conflicting ideas, or drawing on principles 
which are other than universal, the existence of the obligation 
in this form upon the devisee may be inferred. It is true that 
the consent which is generally necessary to give the binding 
force to such an obligation is here wanting, but there are not 
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wanting circumstances from which something very analogous to 1869 
consent may beinferred. The successor to the property, whether S.M. Krisa- 
heir or devisee, is not compelled to take up the inheritance; and Dasr 
in whichever character he takes it, he does so solely as the result ANANDA 
of the testator’s bounty. If, therefore, he chooses to accept ity Bou 
2 it is not unreasonable to infer that he submits to such obligations Axaxpa 


as the testator chose to impose on him, which obligations the Bosa 
legatee may call upon him to fulfil. I think, therefore, that xan, Ra- 
though these bequests cannot be held good as trusts created for "3224 Naza- 
the benefit of the legatee, they may be treated as creating an 
ordinary obligation for the payment of money. 
"w The only practical difficulty in carrying out such a bequest 
would be that, if the legatee has only a personal right against 
the heir or devisee, he might never succeed in obtaining the pay- 
ment of his legacy. It might indeed be reasonable to hold, aud 
it is possible that without legislation our Court might be justi- 
fied in holding that, as the property of the testator is hypothe- 
cated for his debts, so it is hypothecated for his legacies also, 
and that to the extent of the bequest, the legatee has a lien on 
the property in the hands of the heir or devisee. Perhaps, 
however, itis not now strictly necessary to say what are the 
remedies of the legatee. It is sufficient for the purposes of this 
guit for me to say that, assuming a Hindu to have the power to 
devise his property to a particular person, I think he has also the 
power to burthen his heir or devisee with the obligation to pay 
a legacy, and that there is nothing in the Hindu law which 
would prevent the enforcing of such a bequest by methods more 
or less efficacious. But then comes the further difficulty. Upon 
whom is the obligation in this case imposed? The attempt to 
` make Ananda Krishna Bose and Sayamalal Mittra devisees in 
trust fails, and there is great difficulty in saying that they are 
such devisees for the purpose of having imposed upon them the. 
particular kind of obligation which I am now discussing. If 
they were considered devisees for this purpose, it would inevita- 
bly follow that, subject to the obligations, they would take for 
their own benefit—a result which the testator clearly did not 
contemplate, and which the devisees do not assert. * 
Difficalties of an analogous kind are sometimes met in the 
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1869 English law, by holding that the devisee takes an estate limited 
8. M. Ken- to the object for which itis devised to him. That would meet 
Dasr the diffculty very well; but here again, I think, the English 
ANANDA law presents something for which no analogy can be found 
Boss. in the Hindu law, and which I should not be at liberty to intro~ 
Axaxpa duce. Ownership under the English law has been treated rather ` 
Bose as an abstraction than as a reality. Not only is it made to 
Koara Ra- shift from one person to another as events happen, but it may ' 
srr: Tanas also (to use the somewhat vague phraseology of writers in the 
English law) be limited in quantity and quality. That is to say, 
more than one person can have absolute and exclusive rights of 
ownership over property at the same time. They are not en-- r 
" joyedat the same time,—that would be physically impossible, 
But we have the curious notion that, though the enjoyment of 
the rights is suspended, they are yet possessed, at one time, by 
the successive takers: sometimes indeed they are reserved in 
nubibus, for a person not ascertained, or not even yet in existence. 
There is nothing analogous to this as far as I am aware in 
Hindu law. The peculiar ideas underlying the English tech- 
nical terms “limitation” and “estate” as used in the law of real 
property, are, I believe, unknown to Hindus; and an attempt to 
introduce them in the case of a widow, who was at one time 
supposed to take an estate for life, has signally failed. There may 
perhaps be successive owners, the interest of each of whom 
terminates with his life, but I think that the true view of these 
successive takers is that they take by way of substitution, and 
not as the owners of successive estates carved out of the fee- 
simple according to the English notion. 
The only mode of carrying out this bequest that I can dis- 
cover is to treat it as a declaration of the testator’s will, j 
that certain sums of money shall be paid to the persons men- 
tioned by the person, whoever he may be, who succeeds to his 
property. I have had considerable hesitation in so far neglect- 
ing the form of a bequest in order to carry out its object, or 
perhaps I should rather say in creating obligations by way of 
implication in substitution for those relations which the testator 
himself has attempted but failed to establish; but considering 
that the person who is saddled with the obligation is really 
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indifferent, and actuated, as every one must be, by a desire to carry 
out, where the law permits it and where it is possible, the wishes 
of a testator; considering also the very imperfect knowledge 
which this testator evidently had of the language in which he 
endeavoured to express his intentions, I have come to the conclu- 
sion that these are valid bequests creating a personal obligation 
to pay the sums of money mentioned as between the persons to 
whom they are to be paid and the person or persons who succeed 
to the testator’s estate as owners, whether the latter take by 
devise or by general rights of succession. 

The 2nd, 3rd, and 4th paragraphs may be considered together. 
They contain a direction that the devisees of the testator’s landed 
property shall pay to each of the testator’s sons “ the monthly 
“sum of rupees three hundred, such payment to be continued after 
“ his decease to his children and descendants per stirpes.” Ihave 
had very great difficulty in ascertaining what the testator meant 
by this bequest, but on the whole I can come to no other con- 
clusion than that he was intending, while depriving his sons 
and more remote descendants for a period, which might be con- 


. siderable, of the enjoyment of his property, to perform that which 


I believe every Hindu would consider a strong moral obligation, 
viz., to provide the members of his family with the bare means 
of subsistence, I do not think that there is any ground for 
supposing that he intended either his sons, or their children or 
descendants, to have anything more than a right to demand, each 
in his turn, the payment of the sum specified. So far as persons 
in existence at the death of the testator are concerned, the ob- 
servations already made upon the 13th paragraph would apply to 
these bequests. They are specified persons to whom specified 
bequests are given, and they will have a right to demand from 
the heirs that the periodical payments shall be made; but with 


respect to persons who come into existence after the time when- 


the will takes effect, a far greater difficulty arises, and a greater 

difficulty still when, as here, there is no limit whatever as to the 

number of such persons or to the period within which their 

rights are to arise. I do not think that, keeping, as I am 

bound to do, to principles of Hinda law, I can by any straining 

of those principles enforce so indefinite a bequest. Except so far 
36—k : 
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1869 as I have already stated, that isto say, in favor of specified 


S. M. Knisx- sexia . : 
ar persons in existence at the death of the testator, I think these 


Dast bequests must fail. 

Aano As regards the persons in existence at the death of the testa- 
Boss. tor, the same sort of obligation will be created upon the heirs as 
ASADA is created by the 8th paragraph, that is, to pay to the two sons 
Boss of the testator, who were alive at his death, the monthly sum 
Kosana Ra- of rupees three hundred during their lives, and a similar obliga- 
mra to ~ tion with respect to such of the children or more remote descend- 
í ants of the deceased son Mahendra Narayan as were in existence 
at the testator’s death, amongst whom the rupees three hundred 

a month will be divided per stirpes. 

The bequests contained in these clauses will, however, to a 
certain extent, come to nothing, because the person in whose 
favor the obligation is created, and the person on whom the obli- 
gation is imposed, will be the same. 

The 5th and 6th paragraphs must be treated upon the same 
principle. They create the same sort of obligation to pay the 
monthly sums therein mentioned to such of the persons therein 
named as were in existence at the death of the testator, but all 
right to the payments mentioned in these paragraphs will, of 
course, cease when the lump payments ‘are made, which are 
mentioned in the 8th paragraph. 

With regard to the 8th paragraph, that creates simple obliga- 
tions to pay the sums of money mentioned as between the heirs 
and the several persons to whom the money is to be paid; but 
here also the bequest is partially useless by the reason of iden- 
tity of the parties to the obligation. 

With regard to the 9th paragraph, there is much more diffi- 
eulty in carrying out the testator’s intention. He has not here 
created a simple right to the payment of a sum of money at a 
specified time or periodically, but has attempted to set apart 
a fund, of which the owners have not the use and enjoy- 
ment or control, and which they may always be compelled to 
deal with in a particular manner, and the proceeds of which 
they must apply to particular purposes. It is in fact a repeti- 
tion on a small scale of the general scheme of trusts by which 
the testator intended his will to be carried out; and for the 
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same reasous as the general scheme, this form of bequest must 
also fail; mor is there any mode of separating any portion of 
the bequest contained in this paragraph from the remainder, and 
carrying it out with any semblance of adhering to the testator’s 
intentions, The only possible suggestion is that Srimati 
Krishna Kalyani and her husband should be considered as having 
a joint right to the absolute payment to them of rupees 10,000, 
But even supposing that one could ignore the difference be- 
tween the creation of an obligation to pay a sum of money to a 
particular person, and a direction to hold a sum of money to be 
invested and applied in a particular manner, still it would be 
impossible to substitute an absolute right to have the money 
paid down for a mere claim to receive the income of it. 

The 7th paragraph isin similar terms to the 6th, and so far 
ås it is a direction to make a periodic payment to specified per- 
sons in existence, there is the same possibility of carrying it into 
effect. Had the bequest in the Yth paragraph been effectual, 
the payments under this paragraph would cease when the be- 
quest contained in the 9th paragraph took effect. But this 
latter bequest having failed, the point of time designated by the 
testator as that at which the payments under the 7th paragraph 
are to cease, will never arrive; so that the persons who, at the 
death of the testator, had the right to claim these payments from 
the devisees, will continue to hold it during their lives, 

The 10th paragraph is in the nature of an advance to be made 
by the devisees out of the funds or accumulations in their 
hands; as there will be no such funds, the bequest fails. 

The 11th paragraph, which directs rupees 12,000 to beexpended 
on the testator’s funeral and other ceremonies, cannot, for 
reasons already stated, be enforced as a trust, neither can it be 
enforced as an obligation, the essential element being wanting 
of a person in whose favor the obligation is created. 

The 12th paragraph is open to the same objection, besides 
which it would be impossible to enforce an obligation of so 
indefinite a character. 

The 14th paragraph, so far as it is simply a direction to the 
devisees to pay the testator’s debts, could not have any opera- 
tion, so far as I am aware, that obligation existing already. The 
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1869 adoption of the debt of rupees 50,000, for which the testator was 
8. M. Kuan- liable as security, operates, L think, as a direction to the devisees 
Dast to pay that sum to Gurudas Lahuri, the creditor, creating pre- 
Aranna cisely the same form of obligation as if he had given that sum to 
Bose  Gurudas Lahuri by way of legacy, but coupled with this 
Axanoa Condition that, by the acceptancé of this bequest by Gurudas, 
Keun the debt as, between himself and the teatator’s son shall be 
Komana Ra- 0Xtinguished. 
yaxpea Nana- Tt was hardly contended that all the directions contained in 
the 15th paragraph could be carried out, even by an English 
Court of Chancery. It is an attempt to control not only the 
absolute owners of the property, but also those for whose benefit 
it is to be administered, as to the mode of its occupation and 
enjoyment. It was, however, contended that the direction to 
the devisees contained in the first clause, that certain specified 
portions of the family house should be “ set apart, appropriated, 
“and dedicated to the use and worship of the family idol, and 
“ for the performance of other religious rites and festivals,” was 
in fact a gift to the idol, and, in accordance with well-known 
decisions, valid under Hindu law. What the words used by the 
testator prima facie would indicate, is, however, not a gift to 
the idol directly. As the form of the bequest, as well as the 
whole scheme of the will, shows, it was a direction to the de- 
visees to appropriate.a portion of the estate, of which they are 
declared to be the absolute owners, to particular purposes, and 
to use it in a particular manner, and in such a form the bequest 
is ineffectual. But as I have already said, there is no reason 
why a testator should not create an obligation between his 
heir and devisee and a legatee; and as the Hindu law has 
made an idol a juridical person capable of holding property 
and possessing legal rights, there is no reason why an idol 
should not be the direct object of the testator’s bounty, and have 
the right to claim from the heir or devisee a specified portion of 
land. Such a claim would be enforced by the managers on be- 
half of the idol, just as a claim is enforced by the Secretary of 
State on behalf of the Government, or by the public officer in 
some cases on behalf of a joint-stock company; and using the 
same latitude as I have used in carrying out other bequests, 
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though as creating a trust it fails, I think the clause may be 1869 
taken as creating an obligation on the person, whosoever he may 8. M. Knisn- 
be, who takes the estate, not to assert his right of ownership in Das 


opposition to this bequest, the result of which will be that the ANANDA 





dedication to the idol is as complete as if it it had been made in ene 

: direct terms by the testator, and the property belongs tothe Axanpa 
idol. This bequest, therefore, may stand ; the other bequests in sae Š 
the 15th paragraph are void. Kumara Ra- 


_ The 16th paragraph cannot, in my opinion, be treated as a "322A Nana- 
gift of any property, directly or indirectly, to the idol; and 
unless it can be so treated, it is impossible to support it. 

The 17th and 18th paragraphs are also wholly void. Limited 
as the power of a Hindu testator is, in my opinion, to the crea- 
tion of an obligation to do a specified thing as between specified 
persons, that is to say, to create an obligation as complete and 
definite in all its parts as a contract inter vivos must necessarily 
be, and it being impossible further for a Hindu to create a trust 
of this nature, these bequests, for reasons which I need not 
repeat, cannot possibly take effect. 

The result is that, in my opinion, the general devise to 
Ananda Krishna Bose and Sayamalal Mittra must be declared 
to have failed, and that the heirs of Raja Sir Radhakant Deb 
will take all his estate, except that which is dedicated to 
the idol, by right of intestate succession ; but that they will be 
bound to pay such of the legacies as I have indicated. The 
legatees will have the right to enforce the payment of such 
legacies by an ordinary suit. 

I have not noticed in detail the able arguments by the 
learned Counsel for the several parties, simply because the point 

* of view from which I have read this will renders a great part of 
those arguments inapplicable. I have been compelled to come 
to the conclusion that the testator has entirely mistaken the 
nature and extent of the testamentary capacity which he possess- 
ed asa Hindu, and that therefore the will, as to its general 
scheme, fails; but I have supported so much of the testator’s 
declared intentions as the law will permit. The course I have 
taken with regard to some of the bequests, both as respects their 
validity and the mode of carrying them out, may appear -some- 
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what novel and arbitrary; but in the present state of the law, 
this must be so in every case. I am compelled to recognize 
the testamentary ‘capacity of Hindus. I am also compelled to 
hold that capacity is not without limit; but I have hardly any 
guide whatever, either of written law or usage, in deciding where 
the limits lie. I am equally at a loss, when I look to the usual 
sources of instruction, to discover what sort of thing a Hindu 
will is, and what legal relations it creates. This is a condition 


15 June,» 


of things which ought not to exist; but as no point of law can, 


be settled until it has been decided by the highest Court of 
Appeal, it will be long before the testamentary law of this 
country can be put on a satisfactory footing, unless the Legis- 
lature interferes. 

I would only further add that the eame limits which I have 
here put upon the power of testamentary disposition would apply 
on precisely the same principles to an alienation inter vivos. 
Though, therefore, I do not assent to the soundness of the princi- 
ple that the power of testamentary disposition is to be measured 
by the power of alienation inter vivos, my view of the law does 
not conflict with that principle, should that be ultimately adopt- 
ed. Nor, though I think that principle theoretically wrong, do 
I see any difficulty nor (except that it is a theoretical error) any 
objection to its being practically carried out. 


From this decision the executors and trustees appealed on the 
following grounds: 


First.—That the Court was in error in declaring the testator 


to have died intestate, except as to certain particular provisions - 


mentioned in the will, whereas it ought to have been declared. 
that the trusts of the will are valid according to Hindu law, 
and ought to be carried into execution, and that the will ought 
to have been construed and effect given to the testator’s inten- 
tion as regards the beneficial enjoyment of his property. 
Second.—That the provisions of the will are not opposed to 
any principles of Hindu law, and are not in excess of the 
testamentary power according to that law; that even if the pro- 
visions for accumulation of the surplus income in the 18th 
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paragraph of the will and the provisions of the 15th para- 1869 


graph are to be treated as in the whole or in part illegal or 5 a Kman 


void, that does not affect the validity of the other provisions of Das 


the will. Sane 
RISIINA 


5 . ‘ : K 
Third.—That if the Judge was right in holding that the Bose. 
testator made or intended to make the petitioners absolute Avaya 
owners of his property, and that (except as regards the parti- Bose © 


cular clauses to which the judgment gives effect) the so-called Kaine Ras 


. trusts and objects are invalid according to Hindu law, it ought "2e Aae S 


, YAN Dgs, 
to have been declared that (except as aforesaid) the petitioners 


were entitled to all the testator’s property as his general devisees. 

Fourth—That the Judge was in error in dealing with the 
clauses making particular bequests as if they merely created 
obligations as against the testator’s heirs; whereas he ought to 
have held that the clauses in question operated as valid gifts of 
portions of the testator’s property. 

Fifth.—That it ought to have been declared that the pro- 
visions of the second, third, fourth, fifth, sixth, seventh, 
eighth, ninth, tenth, eleventh, and twelfth clauses of the 
will were valid, and proper declarations and directions ought to 
have been made and given for the carrying out by the petitioners 
of those provisions. The petitioners urge this ground of appeal 
separately as regards each of the aforesaid clauses. 

Sizth.—That the sixteenth clause of the will ought to have 
been dealt with in the like manner. 


The Advocute-General, Mr. Graham, Mr. Reed, and Mr. Ma- 
crae for the appellants. 


Mr. Woodroffe and Mr. Marindin for Krishnaramani Dasi. 
Mr. Piffard and Mr. Cowell for Kumara Rajendra Narayan Deb. 
Mr. Branson for Braja Kumari Dasi. l 
Mr. Evans for Kamalmani Dasi. 

Mr. Bonnerjee for Upendra Ghose. 


Mr. Graham treated the judgment of the Court below as 
divided into two parts: lst, with respect to the testamentary 
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1869 powers possessed by Hindus; and 2nd, as to the validity of the 


S. M. Krisu- particular clauses in the will; and contended that the bequests 
NARAMAN 


Dart in the will were valid, and should be carried out, and the judg- 


Axaxva ment of the Court below reversed on three grounds :— 
KRISTINA 


Boss. 1st.—That it proceeds on a very narrow view of the testa- 
Aranoa mentary power of a Hindu. i 
Kho , 2nd.—On the supposition that trusts are unknown in Hindu 
Korana Ra- law. 
JENDEA NARA- 3rd, —That it proceeds on the ground that the provisions in 
. the will for accumulation of property are void as tending to 
perpetuity. 


The testamentary power of a Hindu is well established, and 
has been recognized in many cases, and not only simple wills 
have been held good, but wills of a complicated character have 
been allowed—S. M. Soorjeemoney Dossee v. Denobundoo Mul- 
lich (1); and no suggestion has been made that such wills could 
not be allowed, but the Courts having admitted the testamentary 
power have allowed it to be exercised in other than a perfectly 
simple manner: S. M. Soorjeemoney Dossee v. Denobundoo Mul- 
lick (2); Sonatun Bysack v, S. M. Juggutsoonderee Dossee (3). 

The idea of trusts is not foreign to Hindu law. The principle 
of reposing trusts in persons, which the law has power to carry 
out, is not foreign to any law, still less is it peculiar to English 
law; and in Hindu law nothing can be found to contradict the 
view that trusts are known. There are many cases in which 
the word “ trust” is used and with the meaning put on it by English 
law, and to say now that there are no such things as trusts is to 
say there can be n0 such thing as a will, and it is too late to say 

» that: Nagalutchmee Ummal v. Gopoo Nadaraja Chetty (4); 
[Pacocg, C. J., referred to Sibchunder v. Mullick S. M. Tree-- a 
poorah Soondry Dossee (5)]; Doe d Molloy v. Sookmoye 
Dossee (6). Trusts have become part of the Hindu law by the 
growth of civilization in this country, and this is borne out by the 
opinions of eminent Hindus as to what they evidently thought 


, 


(1) 6 Moore’s I, A., 526. (4) 6 Mooro’s I. A., 809, 340, 
(2) 9 Moore’s L A., 125. (5) Fulton, 98. 
(8) 8 Moore’s I, A, 66. (6) 1 Boul, 607, 
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they had power to do, as in Prasanna Kumar Tagore’s will, and 
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the Court has power to enforce such trusts. [Peacocg, C. J. S. M. Krisn- 


—The question is not whether the trust will be enforced by the 
Court, but whether the trustees could sue the heir to compel him 
to pay the legacy ; this is the view the lower Court takes of it]. 
The Judge in the Court below says thete is no mention of trusts 
in Hindu law, but there is nothing as to wills, yet testa- 
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mentary power cannot be disputed. There is some indication of Kurna Ra- 


trusts in the habits of the people, in the management of an estate 
by one member of a family for others, and in other instances, 
All Hindu wills too begin by the appointment of executors, 
Again the will is said to be invalid as tending to create a 
perpetuity. The learned Judge in the Court below says that 
this is decided by the case of Kumara Asima Krishna Deb v. 
Kumara Kumara Krishna Ded (1), but the will in that 
case is different from the present one, for in that case there 
was no enjoyment of the estate by any member of the family, 
but here the enjoyment is only postponed to a reasonable time : 
1 Jarman on Wills, 236, as to perpetuities ; ib., 282, as to accumu- 
lation of property. This shows the view of English law on the sub- 
ject, and nothing can be gathered from Hindu law contrary to 


_ the doctrine of perpetuity, or which lays down that income 


cannot be accumulated. The Act against perpetuities was made 
for the sake of public convenience, and it may be that the 
same reason does not apply here now, as did apply when that 
Act was passed in England. If void in part, the trust should 
at least be held good for the first accumulation of three lakhs. 
Accumulations have been allowed up to a certain point although 
the whole has been held to be illegal: ZLongdon v. Simson (2); 
Griffiths v. Vere (3); 1 Jarman. on Wills, 277. The general 
principle seems to be that the intention of the testator should be 
carried out as nearly as possible, leaving out the parts of any 
provision which might be thought void for perpetuity, and not 
to set aside the will altogether, because it attempts to do more 
than can legally be done. The first provision which it is 
contended is void for perpetuity, is contained in the 2nd, 3rd, 
and 4th paragraphs of the will, but the words “their 
descendants per stirpes for ever” mean no more than that 


(1) 2B. L RB, O. C, 42, (2) 12 Vos., 295, (8) 9 Ves., 127. 
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1869 they were to take absolutely: Arumugam Mudali v. Ammi 
B. M. Karen Ammal (1). On the 18tb paragraph the chief contention arises ; 
Dast but as I have contended, it may be carried out in part, if not 
Axaxvs altogether. It is not void for perpetuity, as a Hindu has power 
Boss to tie up his property in such a manner: Luckunchunder Seal 
Awaroa V. Koroonamoney Dossee (2), Ramdhone Ghose vw. Anund 
Moa Chunder Ghose (3), and the judgment of the Privy Council in 
Komana Ra- Sonatun Bysack v. S. M. Juggutsoonderee Dossee (4). As to the 
exora Nara- tensta created by that clause, the existence of trustees is recog- 
nized by Hindu law: Campbell, L. C., in Dhurm Das Pandey 
v. Mussamut Shamasoondery Debia (5). They appear to be . 
established by usage, and usage is predominant in Hindu law (6). » 
The learned counsel then went through the provisions of the 
will, which had been declared void by the lower Court; and con- 
tended that they were valid, and should be carried into effect. 
The llth paragraph is not invalid, the words “executors and 
trustees” have been declared to be of no effect. The 9th para- 
graph, also, is not necessarily void. It may be carried out in 
part, if not altogether. 


Mr. Reed and Mr. Macrae followed on the same side. 
Mr. Piffard and Mr. Cowell for Rajendra Narayan. 
Mr. Branson for Brajakumari. 

Mr. Bonnerjee for Upendra Ghose. 


Mr. Woodroffe for Krishnaramani Dasi.—It has been said that \ 
itis the province of a good Judge to enlarge his jurisdiction, boni : 
judicis est ampliart jurisdictionem ; but I think a better maxim 

o is boni judicis estjus dicere non dare. The learned Judge in the 
* Court below does nct mean to deny that there is euch a thing as 
trust, in the sense of confidence between man and man, in Hindu 

law. This is the sense it has been taken in by the other 

side, and hence their contention rests mostly on mere verbal 
criticism. The separation of legal and equitable rights, by 

which, in English law, is formed what we call a trust estate, is un- 

known to Hindu law. It has been said there is nothing against 

such separation. Ithink there is, but the question is whether 

(1) 1 Mad. H. C., 400. (4) 8 Moore’s L A., 85. 


(2) 1 Boal, 210. *(5) 8 Moore’s I. À., 243. 
(8) 2 Hyde, 93, (6) Vyavastha Darpana, 152, p, 314, k 
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there is anything to authorize it: per Scotland, C. J., in Arumu- 1889 


gam Mudali v. Ammi Ammal(1); per Markby, J., in Kumara S. M. Karsi- 


I 


Asima Krishna Deb v. Kumara Kumara Krishna Deb (2} Dasx 
See the definition of trusts laid down in 2 Storys Equity axanpa 
Jurisprudence, section 964, page 147, edition of 1861. There FERINA 


* is nothing like this in Hindu law, and there are cases in which Awapa 

it has been said that nothing similar exists in Hindu law: per “pema 
_ Burroughs, J., in Ramtonoo Mullick v. Ramgopaul Mullick (3); xonana Ra- 

Doe d Molloy v. Sookmoye Dossee (4); and this is supported 751224 Naxa- 
by the remarks of Peacock, ©. J.,in Kumara Asima Krishna 

’ Deb y. Kumara Kumara Krishna Deb (5). There is no provision 

© in Hindu law for an equitable estate as distinguished from a 

legal estate, nor is there anything therein equivalent to the 

issuing of writs of subpoena out of the Chancery Courts, nor of any 

jurisdiction similar to the early origin of trusts in English law: 

Hayne’s Qutlines of Equity, pages 68, 96. Not only is there 

nothing in Hindu law to show the existence of trusts, but by the 

introduction of trusts, Hindu law would be, in great measure, 

destroyed. They are alien to the whole scope of that law. 

The descent of property is for the performance of religious cere- 

monies, and the creation of trusts would transfer this performance 

to others than those to whom it would now go by Hindu law. 

To introduce trusts would interfere with partition. The Supreme 

Court held that, though a man may make an unequal distribu- 

tion of his property, the Court would not allow him to restrain 

his descendants from partitioning according to the distribution he 

has made. This is supported by the case of Nitai Charan Pyne 


v. Ganga Dasi (6), which shows-that an estate cannot be ren- . 
a (1) 1 Mad. H. C , 403. This was a special case stated for the 
(2)°2 B. L. R., O. O., 42, et segg. opinion of the Court, under section 142 
(3) Montriou’s H. L. Cases, 455. of Act VIII of 1859. 
(4) 1 Boul., 613. ; Si : 
(5) 2 B. L. R., O. O., 36. Thotollomag decision was delivered by 
(6) Before Mr. Justice Norman. Norman, J.—On the 1ith October 


1852, Madab Dutt executed a deed of 
NITAI CHARAN PYNE v. 8. M. GANGA gift in favor of his daughter, 8. M. Garga 


DASI AND OTHEBS, Dasi, as follows :—“ Whereas I am pos- 


_ The 18th May 1865. sessed of a house in Chapntollah lane, 
; &c., having purchased the same with 
- My. Arathoon for the plaintiff. my self-acquired property ; you are my 


daughter ; now in order to make provi- 
Mr. Warner for the defendants. sion for the maintenance of you and 
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8. M. Krisu- trusts has a tendency to render it so. 
The party whom I represent is 
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dered absolutely Thalienable, and the tying up an estate by 


Hindu law with maintenance. 


An estate is charged by 


a Hindu widow, one of that class which is most prominently 
entitled to maintenance ; but under this will she has no main- 


tenance or support whatever. 


It was attempted to be shown that ipiis might exist with- 
out trusts, but this cannot be. The position of an English executor 


your sons, making a gift thoreof to you, I 
execute this deed of gift. From this 
day you, after becoming the rightful 
owner of the said property, dwelling upon 
it, and enjoying the profits according to 
usual custom, &c., continue to enjoy and 
possess it, with much case, and without 
obstruction, down to your sons, sons’ son, 
and so in succession, &c. I give the said 
property for the living of you and your 
gons, sons’ sons, &c.; no one amongst 
you, at all, at any time, in any manner 
whatever, ‘hall be able to make a gift or 
sale thereof, or in any way squander it. 
Should any one of you do ao, it will be 
inadmissible, for which purpose you and 
your sons, sons’ sons, and 80 on, will 


‘dwell and enjoy, and possess the same with 


much ease and without obstruction.” The 


defendant Ganga Dasi is a widow, hav- 


ing four sons alive, three of whom are of 


“full age, the last, the plaintiff, is a minor, 


aged eleven years. It is alleged that the 
family have been for sometime in very 
embarrassed circumstances ; that Srimati 
Ganga Dasi, with the concurrence of her 
two elder sons, has mortgaged the premis- 
es for the purpose of raming money for 
their maintenance, and for law charges ; 
that the premises have not been repaired 
for upwards of ten years, and are now in 
a very dilapidated state; and that they 
have been scized by the Justices of the 
Peace for arrears of assessment, The 
widow and her three elder children now 
desire either to sell the premises or to grant 
a perpetual lease of the promises in consi- 
deration of a sum of money (suficient to 
enable them to pay off their debis and pur- 


(1) Tudor's Real Pro, Ca., 858. 


chase a smaller dwelling house,) and a 
small reserved rent; and in order to get a 
declaration as to their power to deal with 
the property, this case-comes before the 
Court. For Nitai Charan Pyne, the in- 
fant, itis contended that the deed of gift 
prohibits all alienation. Now upon this 
subject itis quite clear that the Hindu 
law does not recognize any absolutely 
inalienable estate. The Mitakshara does 
not admit the individual right of a co- 
parcener in ancestral joint property, and 
under that law no co-parcener is compe- 
tent to make a gift or other disposition 
of the undivided estate. But even ander 
the Mitakshara, while the sons, or grand- 
sons, or brothers are minors, and in- 
capable of giving their consent to a gift, 
even one person who is capable may make 
a gift, mortgage, or sale of the immove- 
able proporty, if a calamity affecting the 
whole family require it, or the support 
of the parents render it necessary, or 
indispensable duties such as the obse~ 
quies of a father, or the like, make it 
unavoidable. The restraint on aliena- 
tion in the present case being one un- 
known to Hindu law and inconmstent 
with, and repugnant to, the estates given 
by the testator to his daughter and her 
children, is, in my opinion, void. The 
principle of law which governs tho case 
ig fully discussed in the notes to Bradley 
Peizoto (1), and was advorted to by this 
Court in the case of Ramdhone Ghose 
v. Annund Chunder Ghose (2). There 
will be a declaration accordingly. Ooste 
will come out of the estate. - 


(2) 2 Hyde, 108, 
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is different from that of a Hindu executor.. <The former has a 1869 


grant by a judgment of the Court of Probate, ‘and it was supposed 8. ge L Kawie 


he took a beneficiary title to goods not disposed of by the will. mA Dasr 


This was settled by Statute, and a question arose here, whether Aranoa 
this Act not extending to India an executor under a Hindu wil Bose- 


$ could enforce a right which, but for the Statute, an English exe- Awana 
cutor might have enforced. This was decided against the execu- ` Bose 
tor, in Kadambini Dasi v. Prasannamayi Dasi (1), decided by Kusana Ra- 
Peacock, C. J., and Markby, J., which case was decided in genei NARA 
conformity with Sreemutty Dossee v. Tarachurn Coondoo Chow- 
dhry (2). The same was held in Srimati Jayhali Debi vw. Shib- 
nath Chatterjee (3), and this was followed in Sharo Bibi v. 
Baldeo Das (4). These cases all show that'there was nothing 
of a legal estate in the person we call the executor under the 
present will. In the earlier cases of wills, nothing is found as 
to trusis: the word for an executor is derived from one for attor- 
ney, and shows the influence of English law on its introduction 
into Hindu wills. The extension of power given to Hindus by 
allowing wills is to be restrained: 1 Strange’s Hindu Law, 258. 
The power of a Hindu to make a will is based on the ‘power 
of a father to make partition for his sons, and this basis is con- 
trary to the notion of trusts; and this again shows that trusts 
are contrary to the scope of Hindu law. That perpetuity cannot 
exist without trusts is shown by the decision in Kumara Asima 
Krishna Deb v. Kumara Kumara Krishna Deb (5). Perpetuities 
are invalid in Hindu law. The period of 21 years is inapplicable 
to Hindu law, for it took its origin from the time at which an in- 
fant came of age ; and if the same principle were carried out here, 
the period of 16 years would be the time fixed ; but by this I do 
not mean to say that anything in the nature of a perpetuity in 
Engish law is applicable to this case: see per Norman, J., in 
Rhamdhone Ghose v. Anund Chunder Ghose (6); nothing should 
be attached to an estate which is repugnant to that estate. Now 


0) 3B. L. Ry O. O., 85. (4) 1B. L. R., O. O., 24. 
(2) Bourke, Pt. VIL 48. (5) 2 B. L. R, O. C, 11. 
(3) 2 B. L. Rọ, 0.0, 1. . (8) 2 Hyde, 101. 
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perpetuity involves, lst, that there is no ultimate disposition 
of the property; 2nd, that it is tied up in such a manner that 
it cannot be alienated within an indefinite time; 3rd, that it is 

transferred with conditions which interfere with its proper 
exercise. This will ties the property up in such a manner, and 
no disposition is made of the corpus of the property. The time of 
99 years, though remote, is certain, but here the term is both 
remote and uncertain. The 23rd clause of Apurva Krishna’s will 
was held void for perpetuity; but the present case is a much 
worse instance of perpetuity. The mere silence of Hindu law 
on the point is not to be taken as conclusive of its validity: 
per Colvile, C. J., in Luckun Chunder Seal v. ged 
Dossee (1). ' 

The will is void by Hindu law as being in excess of the 
testamentary power of a Hindu. It is said that that power 


is co-extensive with his power of alienation inter vivos, but, 


if so, tbis will, by prohibiting alienation, is in excess of 
his power of alienation inter vivos. The testamentary power 
of a person is often less than his power of alienation inter 
vivos: 4 Burge’s Colonial Law, 315; but the testamentary 
power of a Hindu is never greater: per Markby, J., in 
Kumara Asima Krishna Deb v. Kumara Kumara ‘Krishna 


Deb (2); 1 Strange’s Hindu Law, 258, 260; per curiamin Baboo ` 


Beerpertab Sahee v. Maharajah Rajender Pertab Sahee (3); 
Shama Churn’s . Vyavastha Darpana, pages 649, 563. These 
authorities show that the testamentary power is subject to the 
game provisos as alienation tnter vivos, and that acceptance is 
necessary to make a gift valid is shown by Vyavastha, page 600, 
ss. 355, 357. If then'the testamentary power is co-extensive with 
the power of alienation inter vivos, and acceptance is necessary to 
the validity of a gift, this would tend to show that by Hindu law 
estates cannot be given by will any more than by deed to persons 
not in existence. The cases of wills referred to by Mr. Graham 
are not cases of complicated wills, In Mussamut Bhoobun 
Moyee Debia v. Ram Kishore Acharj Chowdhry (4), the Privy 


(1) 1 Boul, 218. (3) 12 Moore’s I. A., 1. 
(2) 2 B. L. R, O. C., 41, 43. (4) 10 Mooro’s I. A., 311. 
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Council guard themselves against saying a life-estate could be 
given. They say, Bhawani Kishore took by inheritance, and 
not by devise. A Hindu could not create an estate-tail; if he 
could, he would alter the whole line of succession by Hindu 
law, and introduce primogeniture and the preference of males, 
which would be quite inconsistent with Hindu law. This was 
decided as to wills in S. M. Soorjeemoney Dossee v, Denobundoo 
Mullick (1); and V. C. Knight Bruce, in the same case, 
says, there may be an executory devise from one son to 
another, but not an. estate-tail; an estate-tail, too, would 
exclude widows. This would show again that there is no power 
to give to persons unborn, and this conclusion bears on the case 
in two ways, viz., with regard to the general question of perpe- 
tuity, and with regard to the particular clauses in the will. Mr. 
Justice Norman has affirmed the proposition for which I am 
arguing with respect to the 2nd, 3rd, and 4th clauses of the 
will, The party for whom I appear is not a descendant, and 
could not claim under the will as one, Arumugam Mudali 
v. Ammi Ammal (2); nor could she claim anything under the 
20th clause, which merely provides for uléra expense. I do 
not dispute the principle that gifts validly made are binding 
on the heirs of donor; but with reference to the 2nd, 3rd, 
and 4th clauses, they are part of the general scheme by which 


this property is tied up. It has been suggested that some sec- 


tions of the will may be treated cy pres by effectuating the in- 
tention of the testator, without carrying out the whole design, 
but this would alter the whole design which is to tie up the pro- 


perty in perpetuity; and to do what is suggested would be to 
make a new will. 


Mr. Marindin on the same side.—The 18th clause of the 
will creates a perpetuity; but suppose the gift to cease atthe 
death of the last of the sons, it would still be void, for it is 
not in the power of a giver to make a giftto a particular per- 
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son or persons by Hindu law, and to say that he or they shall | 


have no enjoyment of the gift. None of the wills in the cases 
cited have done this, with the exception of that of Raja 


(1) 9 Moore’s I. A. 129, 185, (2) 1 Mad, H. C., 404. 
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1869 Apurva Krishna Deb. All the oases of wills have been sim- 
8. M. Kuren- ple, One rather complicated one was that of Gocul Chunder 
Dast  Carformah, given in the Appendix to Macnaghten’s Commentaries 
Axaxva . of Hindu Law, page Iviii; see also page 320; but that will 
Boss. was disallowed. Gifts to idols have been supported, but it has 
Axaxnpa never been held that the members of the family may appropriate $ 
Boss the surplus; when theceremonies for the idol had been performed, 
Kuaava Ra- it must go to partition. Prohibition from partition by will, will not 
vaxpua Nara- be upheld: Macnaghten’s Commentaries of Hindu Law, 326. 
The same was followed in Nitai Charan Pyne'v. Ganga Dasi (1) 
and the case of Sonatun Bysacky. S. M. Juggutsoonderee Dossee (2) 
is not opposed to the same principle. There is a case in which an 
agreement not to divide has been upheld, but that was only with 
reference to the parties themselves: Ramdhone Ghose v. Anund 
Chunder Ghose(3). The cases of wills relied on by Mr. Graham > 
do not show what he wanted to show. In Sonatun Bysack v. 
S. M. Juggutsoonderee Dossee (2) no provision is made for the 
limitation of estate to a class of persons, but is only a gift for the 
use of anidol. In S. M. Soorjemoney Dossee v. Denobundoo Mul- 
lick (4), which came twice before the Privy Council, such a gift 
was held void if by direct gift; how then can it be said to be good, 
if given in trust for another. Shibchunder Mullick v. S. M. Tre- 
poorah Soondry Dossee (5) shows that the law of trusts does not ap- 
ply to this country. Though itisthere held that the property was to , 
go for the benefit of the idol, it was to be held by the heir, and not 
by theexecutor of the deceased testator, which would have been the 
case if trusts had existed. By the employment of trustees, pro- 
perty cannot be directed in a way in which it could not have been 
directed by direct gift, The Hindu priests were the givers of the 
law, and they then did what was effected by the law of trusts in 
England. They simply legalize gifts for religious purposes, but 
the English law said that the gifts must be to some person: hence 
trusts. By Hindu law a person would not be allowed to protect 
his property at the expense of his son’s creditors. Any gift of 
. property to persons which hinders their creditors from obtaining 


e 


(1) Ante, p. 265. (4) 6 Moore’s L A., 526. 
(2) 8 Moore’s L A., 66. (5) Fulton, 98. 


(3) 2 Hyde, 101, a 
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their rights is not good. In Thellusson’s case, the Court refused 1869 

to interfere with a limitation which was against public policy, S. M. Kers- 
although it was recognized by English law; but no tying up of , Das 
property, as in this will, has been upheld. This should be ` Axaxpa 


KRISHNA 
governed entirely by the case just decided of Kumara Asima Bosz. 
Krishna Deb v. Kumara Kumara Krishna Deb (1). ANANDA 

. ie ee 
SE 
Mr. Evans for Kamalmani Dasi. o 
Komara Ra- 


' os : S JENDRA NARA~ 
Mr. Graham in reply.—The same law is administered by the Yax DEB. 


present High Court as was administered by the late Supreme 
Court: see section 36 of the Charter. Trusts were recognized by 
the Supreme Court. [Peacocx, C. J.—Is there any recognition 
of trusts where the inheritance would have been altered thereby |. 
The law of inheritance has been varied by will. [Peacocx, C. J. 
—But not by trusts]. If the Court will uphold an alteration in 
the inheritance, it does not matter in what way the alteration is 
made; as far as Hindu law is concerned, the alteration may be 
made as well by the intervention of trustees as in any other way. 
The law of the Supreme Court was varied by 21 Geo. III, 
c. 70, s. 17, so that we must look to that section in decid- 
ing by what law this is to be decided. It must not be said that 
because a thing is not found in Hindu law, it is not Hindu law; 
it is sufficient if it is not repugnant to Hindu law. It ia suff- 
‘cient to show that trusts are not repugnant to Hindu law. This 
principle has been acted on with respect to other things: Doolub- 


is a great deal in Hindu law in favor of trusts: S. M. Soorjee+ 
money Dossee v. Denobundoo Mullick (3); Gopeekrist Gosain v. 
Gungapersaud Gosain (4); and testators have been allowed to 
introduce a different course of descent from that which is usual: 
Nawab Umjad Ally Khan v. Mussamut Mohumdee Begum (5). 
There is nothing to show that perpetuities cannot be created in 
Hindu law. It is done by a grant to an idol, which is allowed : . 
Vol. 5 of the Proceedings of the Asiatic Society, 73. The 


« 


(1) 2 B. L.R, O. C, Ih (4) 6 Moore’s L A., 53. 
(2) 5 Moore’s I, A., 9. (5) 11 Moore’s I. A, 51% 
(3) 9 Moore’s I. A., 135. 
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1869 course of descent may be altered by a testator, and there is 
8. M. Kmsn- nothing to prevent him from doing it by the intervention of 


NARAMAN 
Dast > trustees; Eshanchund Rai v. Eshorchund Rai(1). | 
v. . . 
Avaxpa The provisions of the will are reasonable, and ought to be car- 
sonia ried out. 
Commend A 
AUDA ` 
Dom Peacock, 0. J.—These two suits came on to be heard toge- 


Kumana Ra- ther, and the present appeal is preferred from the judgment of 
yexpra Nana- Vi» Justice Markby in the two causes. No decree has been 
drawn up. 7 
The first suit was brought by Srimati ahaa Dasi, the i 
widow of Kumara - Mahendra Narayan Deb, deceased, who was 
the eldest son of Raja Sir Radhakart, and survived his father, 
against Ananda Krishna Bose and Sayamalal Mittra, executors 
and trustees of the will of the said Raja Sir Radhakant, and also 
against Kumara Rajendra Narayan Deb and Kumara Debendra 
Narayan Deb, the surviving sons of the said Raja. 
‘ The other suit- was brought by the said executors and trus- 
tees, Ananda Krishna Bose and Sayamalal Mittra, against the said 
Kumara Rajendra Narayan Deb and Kumara Debendra Narayan 
Deb, the two surviving sons of the said Sir Radhakant; the said 
Srimati Krishnaramani Dasi, the widow of the said Kumara - 
Mahendra Narayan Deb, deceased, the eldest son of the said 
Raja; Srimati Kamalmani Dasi, the maiden daughter of the said 
, Mahendra Narayan Deb; Srimati Brajakumari Dasi, one of the \ 
“ye daughters of the said Mahendra Narayan Deb; Upendra Ghose, 
an infant, the son of Satta Charan Ghose, and the grandson of the 
said Mahendra Narayan Deb, by Krishna Kumari Dasi, another 
daughter of the said Mahendra Narayan. The principal object of 
the first suit was to have it declared that certain clauses, viz., the 
lst, 2nd, 3rd, 4th, 6th, 6th, 7th, 12th, 15th, 16th, 17th, 18th, 19th, 
20th, 21st, and 23rd, numbered clauses of the will of the said Raja 
Sir Radhakant were contrary to law, and that the only operative 
parts of the will were the preamble appointing executors and 
trustees, and the 8th, 9th, 10th, 11th, ‘13th, 14th, 22nd, 24th, 
and 25th of the numbered clauses; and that the said Raja died 


(1) 1 Sel. Rep., 2. 


a5 J une, 1870.. 


VOL. IV.] ORIGINAL JURISDIOTION—CIVIL. 


intestate as to all his estate and effects, save and except so much 
thereof as was comprised under or affected by those clauses; and 
that the plaintiff, as the widow, heiress, and representative of her 
late husband, the said Kumara Mahendra Narayan Deb, was entitled 
to his share of the estate of the said Raja remaining undisposed 
of by the will, and that even if any of the clauses submitted by 
her to be void, should be held valid, the direction to accumulate 
the surplus after making such payments was void, and that such 
surplus was undisposed of and passed to the heirs of the said 
testator. The plaintiff, by her said suit, prayed, amongst other 
things, that her rights might be declared ; that the will so far as 
it was valid might be construed; and that the estate might be 
administered under the direction of the Court. The other suit 
was brought by the trustees and executors to establish the said 
will, and to declare that the same was well proved, and that it 
might be declared that the trusts thereof were valid; that 
the said trusts, so far as they were put in issue in the two suits, 
might be construed; and that it might be declared that the 
plaintiffs, ns executors, were, under the 20th paragraph of the will, 
entitled to pay out of the estate sums for the maintenance of the 
family of the testator. The circumstances which required an 
exercise of the said power were in the second suit stated to be 
“that two of the said annuities of rupees 300 a month bequeath- 
ed for the benefit of the testator’s sons, their children, and de- 
scendants had been attached under process of execution issued 
out of this Court, and then stood attached in the hands of the 
plaintiffs.” The plaintiffs also submitted that it was doubtful 
whether or not the terms of limitation or inheritance used in 
the will in respect of the annuities on the decease of the imme- 
diate annuitants included Dattaka and adopted sons, and whether 
any power of adoption, if any, which the said Krishnaramani Dasi 
might possess, would entitle a son to be adopted by her to the 
said Kumara Mahendra Narayan Deb to inherit the whole or any 


` portion of the said annuity of rupees 300 a month bequeathed 


for the benefit of the said Mahendra Narayan Deb, his children, 
and descendants ; and the plaintiffs prayed, amongst other things, 
that the rules of descent as to such annuities might be declared. 

In the second suit the defendant Rajendra Narayan set up a 
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letter alleged to have been delivered by the said testator to him 
with a direction that he should deliver it to the said trustees 
Ananda Krishna Boso and Sayamalal Mittra, and which the 


‘said defendant stated he sent to the trustees immediately on 


his arrival in Calcutta. The alleged letter authorized the 
trustees, amongst other things, upon certain conditions, to pay 
the debis of the said defendant Rajendra Narayan, and after- 
wards to receive payment out of the money receivable by the said 


~ Rajendra Narayan. Judgment was given in the two suits to- 


gether, and the trustees have appealed against the decision. 

The two general and most important questions to be deter- 
mined are, Ist, whether the provision for the accumulation of the 
surplus. income is void according to Hindu law, or valid; 2nd, 
whether the devises, so far as they are valid, ought to be carried 
out through the intervention of the trustees as trusts, or merely 
as charges upon the estate. 

It was contended in support of the 3rd ground of appeal that, 
if the Judge was right in holding that the testator made or 
intended to make the petitioners absolute owners of his property; 
and that (except as regards the particular clauses to which the 
judgment gives effect), the so-called trusts and objects are invalid 
according to Hindu law, it ought to have been declared that 
(except as aforesaid), the so-called trustees were entitled to all 
the testator’s property as his general devisees. It is unneces- 
sary to consider whether, according to Hindu law, the alleged 
trustees would have taken as absolute owners, if they, taking 
the estate as devisees, did not hold upon the trusts declared 
by the will, because I am clearly of opinion that the trustees 
took upon such of the trusts asare valid, and are bound to carry 
them into execution, and that so far as the trusts are invalid, the 
heirs-at-law are entitled to the beneficial interest in the estates. 

I have already expressed my opinion that a Hindu cannot by 


16 June, 18 


his will do indirectly, by means of the intervention of trustees, 


that which he cannot do directly—see the case of Kumara Asima 
Krishna Deb v. Kumara Kumara Krishna Deb (1), and see also 
Jarman on Wills, page 270, and Preston on Estates, page 448. I 


2 


Q) 2 B, LR, O. C., 36. 
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have entered so fully into the subject in the case of Tagore 1869 
v. Tagore (1), that it is unnecessary further to consider that S.M. Krersm- 


point. I have now only to apply the principle laid down in that “Das 
case to the present. ANANDA 


The testator, Raja Sir Radhakant Deb, by his last will, after Faena 
reciting that he had three sons, two sons-in-law, and one daughter, axanpa 
declared that it was his wish that hie estates and property should “rrsmxa 
not come into the hands or under the power or management of ae 
either of his sons; he stated that he had been compelled to ex- s=NDRA Nana- 
pend large sums of money in liquidation of their debts, and that 
he feared that their improvidence would be a further cause of 
deterioration to that which he wished to perpetuate as family 
property. He then appointed his two grandsons, Ananda Krishna 
Bose and Saygmalal Mittra, to be executors of his said will; and 
by the 4th paragraph declared that he irrevocably granted in full 
and absolute right, nevertheless, upon the conditions and trusts, 
and with the intent and for the purposes thereinafter described, 
unto the said Ananda Krishna Bose and Sayamalal Mittra and to 
their successors in the trust of the settlement as therein provided, 
all the zemindaries, talooks, and other immoveable property 
described in the said 4th paragraph of the will. 

By the Sth paragraph, the testator declared the trusts and 
objects of his will and settlement, and the methods, plans, and 
acts which he desired to be performed and observed by the said 
Ananda Krishna Bose and Sayamalal Mittra and by their succes- 
sors in the trusts thereby constituted. 

The 6th paragraph contains twenty-five clauses numbered 
consecutively, which I shall refer to as the numbered clauses. 

By the first of those clauses the testator directed that all his 
landed and immoveable estate and property by his said will 
granted and settled, or expressed-or intended so to be, of what- 
ever kind, and wherever situate, should be preserved and held for 
ever under the trusts, and for the purposes of the said will and 
settlement; and he concluded the said clause with the following 
words :— 

“I leave my appointees, grantees, executors and trustees 


(1) Ante, p. 103. 
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“under this will and settlement, full and absolute direction in 
“the management, improvement, and administration of the 
* property hereby committed to them, trusting and believing 
“that they will always so conduct themselves and sa order the 
“ complicated arrangements and interests committed to their 
‘charge as to merit the praise and admiration of the wise and 
“the good.”- 

It might be doubtful whether the words “ landed and im- 
moveable” in the first of the numbered clauses had reference to 
the word “estate” only, or to the word ‘ property” also; but 
haying reference to the words “of whatever kinds,” used in 
that clause, and also to the 22nd clause of the 5th paragraph of 
the will, it is clear that the first clause was intended to consti- 
tute the two grandsons, whom he had appointed as executors, to 
be the trustees of all his property, moveable and immoveable, 
of every description whatever. 

By the 22nd of the numbered clauses, the testator desired that 
should it so happen that, in the description thereinbefore made, 
any property, right, interest, or claim whatsoever should have 
been omitted or imperfectly or insufficiently described, the said 
will and settlement should, nevertheless, include and be extended 
in operation to all property, moveable and immoveable, &c., that 
might then belong to him; so that no portion or kind of property 
or interest whatever to which he was then entitled should or 
might be exempted or excepted from the operation of the said 
will and settlement. 

By the 21st of the numbered clauses, after reciting that as it 
was the intent and desire of the testator that the dispositions, the 
conditions, and control he was then devising, in regard to the 
future arrangement and enjoyment of his property, should be 
perpetuated, he provided for a continual succession of executors 
and trustees. 

The testator, by the 2nd and other numbered clauses, directed 
certain payments and investments to be made by his trustees, 
and he proceeded by the 18th of the said clauses to provide as 
follows: “ With respect to accumulations of money in the hands 
“ of the executors and trustees, I direct that the same be convert- 
« ed into such Government or other securities as to the executors 


16 June, 


w Reports, i m 


ne, 1870. 








VOL. IV.] ORIGINAL JURISDIOTION—OIVIL. 


“ and trustees may seem best, and that the interest and produce 
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“ of such securities be accumulated, and in like manner invested; & M. Krisu- 


“ and that when and so soon as the aggregate thereof shall amount 
“to rupees three hundred thousand, that it be transferred and 
“ divided among my sons, or the successors or successor, together 
“ with the descendants of such of them as may be deceased per 
“ stirpes ; and as soon as new accumulations arise in the hands 
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“of the executors and trustees, that the same be again in like Kotana Ra- 


manner divided among my sons then living, or the successor of” 
“their descendants, as before, and so on from time to time.” 

By the effect of the last mentioned clause, if valid, all moneys 
not expended by the trustees under any of thé directions con- 
tained in the will were to be invested and accumulated until the 
same should amount to three lakhs of rupees; and when they 
should amount to that sum in the aggregate, they were to be 
divided among his sons or the successors or successor together 
with the descendants of such of them as might be deceased, per 
stirpes, and all fresh accumulations were to be in like manner 
divided. 

The devise in this clause is clearly an attempt to do that 
indirectly by the intervention of trustees which could not 
have been done directly by means of a devise to the sons and 
their descendants, or in any other manner. 

If the devise had been to the sons and their heirs or descend- 
ants, on condition that they and their descendants for all time 
should accumulate the rents aud profits of the estate until such 
rents and profits should aggregate three lakhs or any other certain 
amount, and should then divide the accumulations amongst them- 
selves or their heirs or descendants for the time being, it would, 
in my opinion, have been repugnant and void. If a direction 
to accumulate up to three lakhs would be good, there is no reason 
why a similar direction to accumulate to three lakhs or twenty 
crores before division, should not also be good. The devise also 
appears to be bad upon the ground that the divisions were to be 
made upon persons unborn at the time of the testator’s death, 
and also upon the ground of uncertainty, it being impossible to 
ascertain at the time of the testator’s: death who would be en- 
titled to participate in the several divisions of accumulations 
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directed to be made. There is no knowing when the accumu- 
lations would become sufficiently large to be divisible under the 
will, or whether the persons to take were in existence or not at 
the time of the death of the testator. In short, the devise was 
to provide for a succession of devisees for all time. If the sons 
should all be living when the first accumulation should aggregate 
three lakhs, that accumulation was to be divided amongst them ; 
but if they or any of them should demise, it was to go to his or 
their descendants per stirpes. It is impossible even to say within 
what degree of relationship the descendants of any deceased son 
would be when the time for division might arrive. It is 
evident that the descendants who were intended to take under 
the subsequent divisions of the accumulations which were in- 
tended to be perpetual, will be very remote when the time for 
the last division arrives, if it ever should arrive. 

I, therefore, agree with the learned Judge who decided this 
case, that the 18th clause is bad in point of law, and that the 
general scheme of the will fails altogether: see Kumara 
Asima Krishna Deb v. Kumara Kumara Krishna Deb (1). 
In that case I said, that “the Hindu law, so far as I was 
“acquainted with it, made no provisions for trusts; and that, 
* putting out of the question the case of religious endowments, 
“a devise by a Hindu, which would be void on the ground of a 
e condition, would be void in the shape of a trust.” I did not say, 


‘nor did I intend to say, that a devise upon trust for a purpose 


which might be legally carried into effect without the inter- 
vention of trustees would necessarily be void, or that in such a 
case, according to Hindu law, the devisee in trust would take 
the estate absolutely for his own use, or that the heir-at-law 
would take the estate wholly discharged from the trust. I do 
not think that the devise upon trust is wholly void, or that the 
heir-at-law will take the estate charged with payments and 
annuities directed to be made by the trustees; but that the estate 
is well and sufficiently vested in the trustees for the purpose of 
carrying into execution such of the trusts as are valid, and that 
subject to such trusts, the beneficial interest in the estates was 
vested in the testator’s heirs-at-law. 
i (1) 2B. L. R., O. C., 36. 
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There are many cases in which trusts have been enforced 
against Hindus both by the Courts in this country and by Her 
Majesty in Council upon appeal: see Gopeehrist Gosain v. 
Gungapersaud Gosain (1) and other cases to which I have referred 
in the case of Tagore v. Tagore (2). 

The 2nd, 3rd, and 4th clauses contain bequests of monthly 
sums of 300 rupees to the testator’s three sons, to be continued after 
their deaths to their children and descendants per stirpes. I have 
no doubt that it was the intention of the testator that the donee 
and his descendants for ever should take the-annuity, and not 
merely those children who should be living at the time of his 
decease or at the time of the decease of the testator. It is clear 
that the testator did not intend his son to take more than an 
annuity for life and certainly not that he should take an annuity 
which he could alienate from his children. The annuity cannot 
be continued for the lives of the descendants for ever; and upon 
the best construction that I can put on the will to carry out 
the testator’s intentions, I think that the son took an annuity 
for life with remainder to his children living at the time of the 
testator’s death, per stirpes, for life as purchasers. Looking at 
the whole scope of the will, I think the words “children and 
descendants” were not used as words of limitation. The devise 
is void beyond the lives in being at the time after testator’s 
death. Ido not concur with the decision in Arumugam Mudali v, 
Ammi Ammal (3), though it is entitled to great weight. I think 
that the testator could not give to all the children who might be 
living at his son’s death: see Tagore v. Tagore (2). The 
annuity is now payable to the children of Mahendra Nara- 
yan, who were living at the time of the testator’s death, per 
stirpes. Ihave had some doubt whether these three annuities 
did not fall within the 18th clause; but, upon the whole, I 
think they remain in force. The testator certainly intended 
to create the annuities, and the fact of his not knowing that the 
18th clause was bad in law appears to me not to alter the case. 
The annuities payable under the 3rd and 4th clauses were 


(1) 6 Moore’s I. A., 581. (3) 1 Mad. H. C , 400. 
(2) Ante, p. 103. 
39~-E 


279 


1869 


S. M. Krisa- 
RARAMANE 
Dast 
o 
ANANDA 
KRISHNA 
Bosg. 


ÅNANDA 
KRISTNA 
Boss 
CN 
Kuarara Ra- 
JENDRA NARA- 
YAN DEB 


15 June, Lt 


280 7 s HIGH COURT OF JUDICATURE, CALCUTTA [B. L.R. 


18869 _ liable to attachment for the lives of the sons mentioned there- 
S: M. Keisti in respectively, in execution of decrees against the sons to whom 

Dast they were given. A son who may be adopted by Krishnaramani 
Amanna will not be able to take the annuity given to her husband and 

Boss. his children, as he was not in existence at the time of the testa- 

Axaxpa `. tor’s death. A sum must be invested or a portion of the estate ` * 

Bose retained to meet these annuities for the lives of the two surviv- 
Komana Ra- ing sons and their children or descendants living at the time of 
muspra NARA- the testator’s death, and for the lives of the children of 

í Mahendra Narayan and descendants of deceased, children we 
were living at the time of the testator’s death. 

All the parties interested in the gifts contained in the 5th, i 
6th, and 7th clauses are not before the Court, We ought not, 
therefore, to make my declaration of right in respect of the 
gifts contained in them; all that it is necessary to say is that 
these devises are valid. 

The gifts in the 8th clause are valid, and the amounts must 
be paid by the executors and trustees as soon as they have suff- 
cient funds available for that purpose. The sum of 6,000 rupees 
directed by that clause to be paid to Kumara Mahendra Nara- 
yan Deb vested in him at the testator’s death, His widow, as 
his heiress, is entitled to that sum to be held for a widow’s 
estate, and the amount must be paid to her. 

The gift in the 9th clause is valid, and the amount must be 
invested and held in trust as directed. As the parties interested 
under this clause are not parties to the suit, no declaration of 
right as to the interest and profits thereof can be made by the 
‘ decree. ' 

The 10th clause falls to the ground with clause 18, as the 
moneys to be expended are to be deducted out of the accumula- = 
tions directed by clause 18 to be divided. 

The 11th clause is valid, and the amount is a valid charge 

` against the estate. 

The 12th clause is also, in my opinion, a valid bequest of a 
reasonable sum for the purposes mentioned therein: Vyavastha 
Darpana, 606; Dayabhaga, Chap. XI, section 6, paragraph 13. A 
sum should be invested, or a portion of the estate retained, by the 
executors for the purpose of meeting the charge. It must be 
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referred to the lower Court to ascertain and fix what is a reason- 1869 
able amount to be retained for the purpose. arene 


The 13th and 14th clauses are valid, and a reasonable sum Dasr 


must be invested, or a portion of the estate retained, to meet the Awaxpa . 


. KRISHNA 
« requirements of the 13th clause. Bose. 
', The 16th clause appears to me to be valid as to the Thakur- Ananova 
i "o o’ <- Krisuxa 
‘ dalan with the compound, &c., set apart for the family idol; Boss 
and such of the directions of the clause as relate to the use of Koxana Ra- 
various parts of the dwelling-houses and premises, therein men- 72ta Nana- 
tioned, by members of the testator’s family, who were living at 
the time of his death, and by Ananda Krishna Bose and other 


persons living at the time of the testator’s death, with their fami- 
lies and children, is also valid. 

The 16th clause is, I think, valid as a gift to the testator’s sous 
and their heirs for the use of the family idols. 

I think the 17th clause is valid, so far as it relates to the 
common use of the jewels, &., by the children of the testator, 
and their descendants who were living at the time of the death 
of the testator, for the lives of such persons. 

It appears to me that the 20th clause of the will falls with 
the 18th, and that the executors are not authorized to apply the 
proceeds of the estate to the maintenance of the family. Those 
who take the estate in consequence of the failure of the 18th 
clause, will take it subject to the Hindu law of maintenance. 

I have now disposed of all the points raised by the appeal. 

No decree has as yet been drawn up. A decree must, therefore, . 
be drawn up now according to the judgment given by Mr. 
Justice Markby in the lower Court as modified by this judg- 
ment. Itis very inconvenient to have to decide cases of this 
nature on appeal before decrees are drawn up. I have'fre- 
quently pointed out this before. 

The trustees and executors must render an account in the lower . 
Court of the moveable and immoveable estate and effects which 
have come into their possessions, or under their control ; and of all 
moneys, rents, issues, and profits which they have collected and 
received therefrom ; and of the mode in which they have applied 
the same ; and also an account of the debts due from the testator 
at the time of his death, and what, if any of such debts remain 
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1869s unsatisfied ; and the lower Court must try whether the said 
8. M. Kesa- debts and the legacies and annuities given by the several clauses 
Dası of the will which are valid have been fully paid and satisfied, or 
. Axanpa what amount thereof remains due; and if any portion of the 
KRISHNA g ; 
Boss. moneys which, by the said several valid clauses of the will, are j 
ranma directed to be paid or invested remain unpaid, or have not yet r 
Bose. been invested; and if there are not sufficient moneysin the hands f 
Komana Ra- Of the said trustees and executors to satisfy the debts of the 
af aa testator, including the sum of rupees 50,000 in the 14th 
clause of the will mentioned, and to pay the legacies and 
annuities or the sums of money by the said will or by the 
judgment directed to be paid, or to make the investments 
which by the valid clauses of the ‘will or by this judgment 
are directed to be made, the said lower Court will try whe- 
ther it would be proper and beneficial that such moneys or 
` any, and what`portion thereof, shall be raised by sale or 
_ mortgage of any, and what, portions of the estate. The 
* trustees to be at liberty to lay proposals before the lower 
Court as to the amount to be raised for the purpose of 
clause 12, and as to the payment of the debts, legacies, annuities 
or other incumbrances created by the will, or as to the raising ‘of 
money for that purpose or making the investments which by 
the will are directed to be made. A similar course to this was 
adopted in Bacon v. Proctor (1). The lower Court will return 
its finding upon the several points above mentioned to this Court. 
° The costs of all parties in the lower Court, and of this 
appeal, to be taxed as between attorney and client according 
to scale No. 2, to be paid out of the rents of the immoveable 
estate. All further questions are reserved, and liberty is given 
to either party to apply. 

The letter set up by the defendant Rajendra Narayan as part 
of, or an addition to, the will of the testator has not been pro- 
pounded in this suit. It seems now not to be very material. 
But as no issue was raised in the lower Court, and as the 
defendant Rajendra Narayan did not require such issue to be 
raised, and gave no evidence in support of it, we cannot remand 


(1) 1 Tarn, & Russ, 31. 
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the case to try whether that document is genuine. There is no 1869 
ground of appeal which would authorize us to send back the B: AL Kerai 
case for the trial of such an issue. Dasr 
ANANDA 
KRISHNA 


MACPHERSON, J.—The will in this case is, no doubt, very Bosz. 


l peculiar both in its form and its objects. It is sufficient for me . Animi 

i at present to say that the testator left sons, a daughter, grand- Boss 

i children, and others for whom he desired to provide, more or Komana Ra- 
less: that he, to use his own words, desired to “ perpetuate” vax DeB. 
his estate “as family property; ” and that, with that object, he 
devised and bequeathed all that he possessed at the time of his 
death to trustees, to be held by them upon certain trusts. These 
were the payment of certain annuities and legacies, and of 
certain sums for the expenses of his funeral and for the annual 
worship of the family idols and the like, strict directions being 
given by the testator as to how the family dwelling-house and 
other houses used for purposes of residence, belonging to him, 
should be appropriated to the use of the idols and be occupied 
and enjoyed by the various members of the family. There was, 
further, a trust to accumulate the surplus income, and invest it 
in Government securities until it amounted to three lakhs of 
rupees, when the sum so accumulated was to be transferred to 
and divided among his “sons or the survivors or survivor, 
“together with the descendants of such of them as may be 
cec deceased, per stirpes ;” and as soon as from time to time subse- 
quent accumulations amounted to three lakhs, then they were 
in like manner to be divided “among sons then living or the 
* snrvivor or their descendants as before, and so on from time 
“to time.” 

Mr. Justice Markby held that the general scheme of the will 
failed altogether. He says, “ the devise to Ananda Krishna Bose 
“and Sayamalal Mittra was for two purposes: first, in order that 
“the testator’s wishes as to the disposal of his property might 
“be for ever perpetuated, which is illegal; and, secondly, in 
“order that there might be created between his devisees and 
“certain persons, who are to have limited rights of enjoy- 
“ment of the proceeds of the property, the relation known 
‘in the English Court of Chancery as that of trustee and 
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1869 “cestui que trust, which under the Hindu law is impossible. 
S. M. Kmsn- ‘f The result is, that the testator must be declared to have died 
| WARAMARI z 2 p 

Dast “intestate except as to any of the specific bequests contained 

Anaxna in the will, which are capable of being detached from the 

cer general scheme, and which fall within the scope of Hindu 

Anaxpa „‘“testamentary power.” In appeal, it is contended that the 

KRURA creation of a trust such as the testator here attempts to create : 
Komana Ra- 18 not illegal, but is valid according to Hindu law, and will be i 
JENDRA Nana- given effect to by the Courts; that there was in fact no intention 

to create a perpetuity, and that, if there were such an intention, 
perpetuities are not bad by Hindu law. i 

As regards the first of these questions, whether a Hindu can 
create a -trust at all, and whether the trusts attempted to be 
created by this will are bad upon the general ground that trusts 
are contrary to the Hindu law, and cannot be given effect. to 
by our Courts, I think that, for various reasons, because there 
is nothing in Hindu law which is repugnant to, or inconsistent 
with, the idea of trusts, because trusts are not unknown to the 
Hindu law, and because trusts, as among Hindus, have been 
recognized and administered for the last century almost by 
this Court and the late Supreme Court, we are bound so to 
recognize trusts and to give effect to them. I think that both by 
Hindu law and the practice which has always prevailed in our 
Courts, a Hindu may legally deal with his property so as to 
create a trust, a relation in many respeots similar to, although 
not necessarily identical with, that known in English law as the 
relation of trustee and cestui gue trust. 

It is only very recently, so far as I am aware, that this 
question has been for the first time raised. With seventeen 
years’ personal experience of the Courts here, I can say not 
only that I have, when at the bar, drawn wills and deeds creat- 
ing trusts among Hindus, but that I have repeatedly had such 
instruments before me since I have been on the bench. I have 
` geen many attempts to avoid such instruments or break them 

down on various grounds; but I never, until recently, heard it 

even suggested that truste could not be validly created among 

Hindus, either by deed inter vivos or by will. 

I concede that truste in the strict sense in which an English 
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lawyer uses the term, that is to say, trusts, to the existence of 
which a “ legal” estate and an “ equitable ” estate, wholly separ- 
ate from and independent’ of each other, are necessary, were 
unknown to the old Hindu law. There being no distinction in 
Hindu law between legal and equitable estates, it was of course 


impossible that there should be anything corresponding to tho ` 


two estates which are so well known to the English law. Never- 
theless, trusts, in the wider sense of the term, were by no means 
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unknown in the tenets of Hindu law. I do not speak of the vari- "3224 NARA- 


ous personal ordinary trusts such as deposits and bailments, 
which are expressly recognized and dealt with by all the writers 
on Hindu law. The existence of such trusts does not affect 
the present question, which relates solely to special trusts where 
the person to whom property is given is bound to use it for the 
bengfit of another, or to apply it,in a particular manner indicat- ` 
ed, and not necessarily for his own advantage. But in the case of» 
endowments for religious and charitable purposes, and gifts to idole, 
there is no doubt that trusts have always been known. It is 
said that in a gift to an idol there is no trust, and that it is an 
actual gift to the idol. It may be so in words: but by what- 
ever name it is called, it is a mere setting apart of property 
which is to be held and used by the manager for the time being, 


- whether he be a priest or whoever he may be,—for the purposé, 
` in the first instance, of providing for the worship of the idol, 


ov of garrying out the religious or charitable objects of the 
original donor. Practically, if a trust were not recognized in 
such cases by Hindu law, no endowment or gift to an idol, or 
for religious or charitable purposes, could have any permanent 
effect; while as a matter of fact, we see such endowments are 
very carefully preserved and are continued from generation to 
generation. . 

It has been said that the Hindu Jaw has made an idol a 
“juridical person” capable of holding property and possessing legal 
rights. For myself, I consider it very doubtful to say the least 
of it, whether an-idol is such a person. Nothing can be more 
ill-defined than the notions of the writers on Hindu law on 
this subject of the position of idols. In Jagannatha’s Com- 
mentary (Colebrooke’s Digest, Book V, Chapter I, Section 1, 
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SM. Krisu- find the following passage: “ But according to the opinion of those 
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“who maintain property vested by mere gift without accept- 
“ance, a thing which is given to a deity, whose essence is a text 
“of scripture, becomes the property of that deity. Let it not 
“be asked by way of objection, what is the conclusion of those 
‘who maintain the animation of deities. The apparent diffi- 
culty is reconciled, although deities, according to this opinion, 


“ be animated, by not admitting their acceptance of gifts, In. 


“like manner insects and the rest, have no property in water 
“ and other things consecrated for the benefit of all beings.” 
The cases show that it is only by treating them as trusts for 
keeping up the worship, &c., that gifts to idols can be given 
effect to. Thus, for instance, in the case of Sonatun Bysack v. 
S. M. Juggutsoonderee Dossee (1), the testator granted all his pro- 


perty to an idol. He said in his will, “the whole of my aforesaid 


“ property Ihave granted to Sri Srijut Iswar Madanmohan 
* Thakur, which I have established in the house, of which he'is the 
“malik or proprietor.” From the will, generally, it appeared 
that the testator meant his family to have the benoficial interest 
in the estate after providing for the worship of theidol. There- 
upon it was declared by the late Supreme Court, and subsequent- 
ly by the Privy Council, not that the property vested in the 
idol with a beneficial interest in the sons,—but that, according 
to the true construction of the will, the whole property wag well 


` given for the benefit of the testator’s sons, &c., subject to their 


. 


providing for the worship of the idol, &c. In the case of Rajah 
Buddinath Roy v. Rajah Nursing Chunder Roy (2), in which a 
décree was made by the Supreme Court, on the 21st of August 


1857, the testator, by his will dated lìth January 1811, 


appointed his five sons “ maliks,” and directed that, after making 
* the disbursements mentioned below” they should divide the 
whole estate equally among them. One of the “ disbursements 
mentioned below,” was as follows: “For the service of Iswar 
* Shamsundarji, the expenses shall be defrayed out of the 
€ profits of Talook Mirzapore, which shall remain as dewatar.” 


(1) 8 Moore’s L A., 66, (2) Unreported. 
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Although the talook is thus dedicated to tlie idol, the decree does 1869 


not declare it to be the property of the idol. The decree declares; S MSR mois 

“that the Talook Mirzapore in the said will is subjected toa Das ~ 
. . v 

“ special trust for the service of the idol, and that the defendant Axanva 


“ Narsing Chandra was and is a trustee of the said talook, are 
7 “Reo, for the said service;” and it was ordered that Narsing Axaxpa 
‘ Chandra should convey the talook ‘to himself and certain other ete 
: male members of the family, “so that the same may be held Kumana Ra- 
i “ by them and their respective heirs as trustees for the idol and TENDRA NAN a 
' “for the service thereof.” 

But granting, for the sake of argument, that trusts are .not 

expressly recognized by the old Hindu law, thatis not, in my 

opinion, any reason why we should now conclude that they are - 

invalid. There is nothing in Hindu law which forbids trusts, 


or is, in any way repugnant to them, or inconsistent with their 
existence. The Hindu law system is not, and does not profess - 
to be exhaustive; on the contrary, it is a system in which new 
custom ‘and new propositions, not repugnant to the old law, 
may be engrafted upon it from time to time, according to cir- 
cumstances and the progress of society : Menu (Institutes, Chap- 
ter VIII, Verse 41), says: “A king who knows the revealed 
“law, must inquire into the particular laws of classes, the laws 
* or usages of districts, the customs of traders, and the rules of 
“ certain families, and establish their peculiar laws, if they be not 
“ repugnant to thelaw of God.” And againin Verse 46; “ What 
“ has been practised by good men and by virtuous Brahmins, if it . 
** be not inconsistent with the legal customs of provinces or dis- 
“tricts, of classes and families, let him establish.” (See also as 
to this, the authorities referred to by Baboo Shama Churn Sircar 
in his Vyavastha Darpana, 2nd edition, pages 314, 315). 

Something of the same expansive principle is to be found in 
the rule well-known in the Bengal School, that many things 
which are forbidden and wrong are, nevertheless, to be upheld 
as valid, if actually done. i 

Questions of Hindu law never have been, nor will be, decided 
with reference solely to what the law was when originally pro- 
pounded by Menu, or the very earliest writers. The Hindu law, 
which the Courts administer, and are bound to administer, is 
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1869 that which they, availing themselves of all the sources of 
B: M. Karsi- information at their command, find to be the Hindu law as 
Dası recognized and accepted and acted upon by the general body of 
Aum Hindus for the time being. In the case of The Collector of 
'“ Bow. Madura v. Mutu Ramalinga Sathupathy (1), their Lordships 
ANANDA ~of the Privy Council say: “The duty of a European Judge, ~ 
Boss “who is under the obligation to administer Hindu law, is not , 
Komana Ra- “80 much to enquire whether a disputed doctrine is fairly 
ys Napa- s deducible from the earliest authorities, as to ascertain whether 
“it has been received by the particular School which governs 
“the district with which he has to deal, and has there been 
“ sanctioned by usage; for, under the Hindu system of law, 
“clear proof of usage will outweigh the written text of the 
“Jaw.” There is certainly no written text of the law, which 
directly or indirectly prohibits the creation of trusts;. and 
applying the test prescribed by the Privy Council, I have no 
doubt that trusts may now be legally created. 
` Fiduciary relations extend, as the transactions and intercourse 
between men extend. In all probability trusts had by degrees 
sprung into existence before we find any record of them in our 
reports, just as I believe the custom of making wills, although 
it may be of no very ancient origin, prevailed among Hindus 
quite independently of any decisions of the Courts, or any. 
intervention of English lawyers. The Supreme Court was 
called on to grant, and did grant, probate of the will of a 
. Hindu, within a few months after thé Court was instituted ; 
and we find the earliest legislation recognising the wills of 


-t^m 


natives. . 

Probate of the will of a Hindu was granted to a Hindu by 
the Supreme Court as early as January 1776, and the Legis- 
lature, on the lst May 1793, passed Regulation XXXVI of 
1793, “for establishing a registry for wills aud deeds for the 
transfer or mortgage of real property”—a Regulation enacted 
not for the Presidency Towns, where the influence of English 
lawyers may then have prevailed to some extent, but for the 
Mofussil, where there were no English lawyers or European 
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practitioners at all, to suggest or promote the making of wills. 
In the preamble of this Regulation, it is recited that it is 
desirable “to afford persons the means of obviating, as far as 
“may be practicable, litigation respecting the authenticity of 
* their wills.” In the body of the Regulation the term used 
is “ wasiatnama,” or will; and the use of this term, wasiatnama, 
goes far to shew that it was with reférence- to the wills 
of natives, rather than those of Europeans, that the law was 
passed. Moreover, in Regulation If of 1793, which was passed at 
the same time, the power of Hindus and Mahomedans to make 
wills is recognized. i 

However that may be, it has been finally decided by the 
Privy Council that a Hindu in Bengal can make a will: see Baboo 
Beerpertab Sahee v. Maharajah Rajender Pertab Sahee (1). 
This being so, I know no reason why it should be said that the 
testamentary power of a Hindu is limited to a simple declara- 
tion of the person whom he names his heir, or to a simple 
bequest or legacy in favor of an individual. Wills declaring 
trusts have always been recognized and acted upon by our 
Courts, just as readily as wills of the simplest description. The 
question, indeed, seems to me to be practically concluded, so far 
as this Court is concerned, by a long course of practice, and 


many decisions, including several of the Privy Council. Ong 


of the latter is to be found in the case of S. M. Soorjee- 
money Dossee v. Denobundoo Mullick (2), where their Lordships 
held that a Hindu testator may give property, whether by way 
of remainder or by way of executory bequest, upon an event 
which is to happen (if at all) immediately on the close of 
a life in being. Their Lordships say: “ Whatever may have 
c formerly been considered the state of that law (7. e., the law of 
* Bengal) as to the testamentary power of Hindus over their pro- 
s perty, that power has now long been recognized, and must be 
e“ considered as completely established. This being so, we are to 
“gay whether there is anything against public convenience, any- 
“thing generally mischievous, or anything against the general 
* principles of Hindu law, in allowing a testator to give property, 


(1) 12 Moore’s L A. 1. (2) 9 Moore’s L A., 135. 


289 


1869 


8 M Kariga- < 
~ NARAMANT 
D sr 
v. 
ANANDA 
KRISANA -~ 
Bose. . 
- AKANDA 
KRISHNA 
Boss 


v. 
Kosara Ra- 


JENDRA Naia 
yan Dus. 


pou © 
+ 


290 


1869 ` 


5. NM. M. Kuren- 
MARAMANI 
Dasr 


Ve 
ANANDA 
Kasia 
Bose., + 


~ ANANDA 
Krisuna 
Bose 


v. 

Krmwara RA- 

~ JERDRA Nana- 
Yax Dgr. 


oe jo ™ eS 


l ‘HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


“ whether by way of remainder, or by way of executory bequest 
“(to borrow terms from the law of England), upon an evént which 
“is to happen, if at all, immediately on the close of a life in 
“being. Their Lordships think that there is not; that there 
“would be great general inconvenience and public mischief in 
“ denying such a power, and that it is their duty to advise Her 
« Majesty that such a powcr does exist. Such powers have been 

“long recognized in practice. The law of India, at least: the 
“law of Bengal, has long been administered on that basis.” 

It appears to me that after the repeated recognition and 
administration of trusts among Hindus, both by the Courts in 
India, and by the Privy Council, it is impossible now to say they 
ought not to have been recognized, because they are not expressly 
provided for by Hindu law. 

There is not necessarily anything anomalous or unnatural in 
the constitution of trusts. The general position of trusts in 
English law with these two absolutely separate estates, the 
legal and the equitable, may be somewhat anomalous. But this 
is the result of the peculiar procedure in England, where the 
Court of Chancery has always been distinct from the Courts of 
Common Law, and equitable rights are kept wholly apart from 
legal. The peculiarity of the English law of trusts arises out 
of specialties of procedure. But questions of procedure cannot 
affect the question whether trusts are to exist, or whether Courts 
are to give effect to them. I cannot see that the fact that this 


. Court is a Court of Equity as well as of Law, and that our proce- 


dure differs from that of the old Supreme Court, creates any 
difficulty in giving effect to or administering trusts, or in any 
way affects the question of substantive law as to whether trusts 
can or cannot legally exist. 

On the whole, I think that valid trusts can be created among 
Hindus, and that it is the duty of the Courts to give effeet to 
them and administer them. 

The Privy Council have, as I have just shewn, held, in the case 
of S. M. Soorjeemoney Dossee v. Denobundoo Mullich (1), that a 
testator can give property whether by way of remainder or by way of 


(1) 9 Moore’s I. A., 135. 


3 Jue, 1870." 
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executory Request, upon an event which is to happen immediate- “1889 
ly on thé close of a life in’being. So far then I have a distinct $. ee 


AMANTI 


. guide: and it would not have been necessary for me to go fur- M Dasr 


ther for the purposes of the issuos which have to he decided at ANANDA 


KRISHNA 


` present, were it not that I differ from the learned Chief Justice “Boss. 


Vt oe 
ae 


‘as to the construction to be put upon, and the effect to be given Axanpa 


` y > KRISHNA 
to, clauses 2, 3, and 4; and especially because I do not concur in Bose 


the opinion that if the children of Mahendra Narayan take at all, Kustana RA- 
only those take who were alive at the time of the testator’s/®?™ Sue 
death. ` > oF 
Tt is said, and has been specially so ruled by the Chief Jus- 
tice in the case of Tagore v. Tagore (1)—the appeal in which was 
not argued until some months after we had heard the appeal 
in the present case—that the person or persons to take ‘on the 
close of the life in being must be alive at the time of the’ testa- 


` tator’s death, and that violence will be done to Hindu law unless 


it is so held, because no gift is good by that law unless accepted, 
and a gift cannot be accepted save by a person in being. No doubt, 
acceptance is essential to gift according to strict Hindu law. 
Nevertheless, actual acceptance is not in all cases necessary. For 
example, a gift to an absent person may be good. Thus 
Dhananjaya says: “On failure of the proper object, how shall a pre- 
“sent be disposed of which was bestowed onan absent man? Let 
“it be delivered'to kinsmen sprung from the same original stock, 
“or on failure of these to his distant kindred :” Colebrooke’s Di- 
gest, Book V, Chapter I, Section 1, Art, I, Madras ed., Volume 2,. * & 
page 190. And in Baboo Shama Churn Sircar’s Vyavastha 
Darpana, page 601, there is an extract from Sri Krishna’s 
Commentary on the Dyabhaga, to the effect that “ when a donor 
‘“ makes a gift to an absent person, with assurance that the dona- 
“ ation will be accepted by him, the donee’s right accrues thereto: 
“ but if it be unknown that the gift would not be accepted by the 
* donee, the donor’s right is not extinguished.” Where this is the 
case, and acceptance may in fact be assumed when it is impos- 
sible actually to ascertain it, I do not think that we violate the 
principles of the Hindu law if we support estates which are to 


(1) Ante,p. 103. 
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+ 1869 ` vest on the expiry of a life in being, in a case like the-present 
ig NM. Krisu- where the testator has iven hi ty to trust vho | 
Sar aR- where the testator has given his property to trustees who have 


Past accepted it and are prepared to carry out his wishes. The 


guana acceptance of the trustees, as it appears to me, if any actual accept- 
Boss, ance be necessary, would be sufficient to meet the requirements 


r Anoa of the Hindu law so far as that particular question is concerned. ' 
> Bose I cannot see anything against the general principles of Hindu 
Kusana Ra- law in allowing a testator to create such an estate. And to. F 
TEN Da recognize and uphold such estates has, undoubtedly, been the 
practice of the late Supreme Court and of this Court up to the 
present time. i ‘ 

I quite agree, however, with the learned Judge who tried 
this case, that the general scheme of the testator’s will fails, 
because its main object really is to create a perpetuity, putting 
his property in the hands of trustees for ever, and directing 


them to accumulate the income and apply it from time to time 


4 


eri 


fort for the benefit of the testator’s descendants in a highly artificial 
| ‘manner. It has been held by this Court recently in the case of 
! Kumara Asima Krishna Deby. Kumara Kumara Krishna Deb(1), 


and more recently still inthe case of Tagore v. Tagore (2), that 
gifts by will creating a perpetuity are contrary to the scope and 
intention of Hindu law, and wholly void. Of the correctness of 
this proposition, I have no doubt. But the grounds upon which 
I arrive at this conclusion are that, except so far as religious 
endowments may be concerned, the creation of a-perpetuity is 
unknown to Hindu law, and is contrary to its general principles ; 
and that to allow and support perpetuities is against public 
3 "convenience and public policy, and is generally mischievous. 
The same considerations which led the Courts in England to 

comprise within certain bounds the power of persons to tie up 

their property apply with not less force in this country: and 

the creation of perpetuities being, as it seems to me, even less 

in accordance with the spirit of the Hindu law than it was in 

accordance with that of the English law, it ought. not, upon 

` general grounds of public policy and convenience to be permit- 
ted. If it be asked what precise limit I would prescribe, and 


0) 2 B. L. R, O. C., 11. (2) Ante, p. 103. 
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whether I would apply here the English rule by which the 1869 
vesting of an estate may be suspended for a life or lives in $ M. Enisi- 
being and twenty-one years afterwards, I should answer that I do Dast 
not think the English rule necessarily ought to be applied, Axaspa 
because it is founded on a wholly different state of things. Twenty- Boss. 
one years, for instance, is not the period of minority among  Awnanpa 
Hindus. The Indian Succession Act, section 100, enacts, that Boas 
‘when a bequest is made to a person not in existerice at the Kurana Ra- 
“time of the testator’s death, subject to a prior bequest con- 93254 Nana- 
“tained in the will, the latter bequest shall be void, unless it 
* comprises the whole of the remaining interest of the testator 
“inthe thing bequeathed.” And section 101 says,“ no bequest is 
“ valid, whereby the vesting of the thing bequeathed may be 
« delayed beyond the life-time of one or more persons living at 
“ the testator’s decease, and the minority of some person who shall 
é be in existence at the expiration of that period, and to whom, 
“if he attains full age, the thing bequeathed is to belong.” 
It is to be observed that according to this Act (section 3) 
minority laste until the age of eighteen years is completed. It 
may be that the rules laid down in these sections and applicable 
to persons falling within the provisions of the Succession Act, 
might be properly’ applied to Hindus as being quite in accord- 
ance with convenience and with the general spirit of the Hindu 
law. But it is unnecessary for me to say where the precise 
limit ought to be fixed, further than to say that I think that a 
devise or bequest for a life or lives in being, with a gift over vest- e 
ing the property absolutely in persons alive at the close of the 
life or lives, is good, and ought to be upheld as being in itself 
reasonable and convenient, and as being in no way contrary to 
Hindu law. 

The question as to whether the testator did intend to create 
a perpetuity is really scarcely arguable. He expressly declares 
that his object and desire is to perpetuate his “ estate,” and that 
it may be preserved aud held for “ever under the trusts of 
“the will.” He says (clause 21): “It is my intent and desire 
“that the disposition, the conditions, and control I am now 
« devising in regard to the future arrangement and enjoyment of 
“my property, be perpetuated.” He gives his whole property 
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* “1969 - to his trustees and to their successors in the trusts of the 

B.M. Knn- settlement. © He ‘provides (clause 21) for the appointment of 

"A Dast“ successors” in the event of the death, &c., of the trustees, 

es, practically in all time to come. And by no construction of 

Kursev4 which the words of clause 18 are capable, is it, in my opinion, 

Axanpa possible to treat that clause otherwise than as an integral paft of 

“pone. the scheme for “ perpetuating his estate.” 

Kuraga Lt iscontended that we ought to give effect to clause 18 par- 

vaxpna Naua- tially, at any rate so far as regards the first accumulation of 

three lakhs of rupees, or possibly, even further. But I think 

the trust for accumulation is wholly bad as being, in fact, part 

and parcel of the creation of a perpetuity. Although there is 

to be a division of accumulations from time to time, the trust 

_ for accumulation i is in truth perpetual, According to English 

Ah law, a trust for accumulation which not only exceeds the 

statutory limits, but also the period allowed by the rule against 

perpetuities, is, like any other such limitations, void in toto: gee 

Jarman on Wills, 3rd ed., Volume I, page 386, and the cases 

there cited. In like manner it seems to me that this trust for 
accumulation in clause 18 must be held void in toto. 

Though, however, the will fails as to its main object and as 

to so much of it as creates or tends to a perpetuity, there are 


many of its provisions in which there is no illegality, and to which’ . 


the Court can give effect. 


The testator commences by stating that he does not - 


wish his -property to come into the hands or under the 
power of any of his sons, adding, “I have been compelled to 
_ expend large sums of money in liquidation of the debts of 
‘smy sons respectively; I fear the improvidence of my sons, 
_past-and future, being a further cause of deterioration, to what 
&I wish to perpetuate as family property ;” and then appointing 
‘ the, “ trustees and executors” of his will, he goes on to convey 
“the whole estate in the fullest and most absolute manner to the 
trustees, but on the trusts declared. The intention was that 
(save as regards certain legacies and other payments) his sons 
and family. generally should have the whole benefit, though in 
thie peculiar manner indicated by him, of his property. 
Immediately following solange 20 is a declaratory paragraph, 


Nas 
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which shews clearly that the testator did not intend the 1869 
trustees to take any beneficial interest in the bulk of the 8. M. Knn- 
property bequeathed to them. “I also`declare that the Das: 


* executors and trustees shall have full power to sell, &., and ANANDA 

“in all respects to use as owners for the benefit of the family PENA 
\ “and of the interests committed to them and the property aAxanpa 
‘ “hereby given to them. So I intend the ownership in them to “8™=¥4 
“be construed.” Riv Bic 


While the will is bad so far as it creates a perpetuity or 7#xDR4 Nara- 
provides for accumulation in perpetuity, it appears to me to be 
good in most other respects. I think we ought to declare in ° 
effect that the property of the testator is vested in the trus- 
tees, in order that they may carry out such of the provisions 
of the will as are valid, and can be given effect to; but that 
they hold so much of the estate as is not required for that pur- 
pose, in trust for those who were the heirs and legal personal 
representatives of the testator at the time of his death, and the 
heirs and representatives of such of them as have since died, 
absolutely. 

I concur with the learned Chief Justice as to the decree which 
he proposes to make, save as regards the 2nd, 3rd, and 4th 
clauses. 

.s° As to these clauses, I think, though my mind is not wholly 
free from doubt, that until the debts and legacies have “been 
“provided for, and the residue of the estate has been made over 
to the testator’s heirs, the bequests contained in those clauses 
may be given effect to. But on the property being divided, : 
they will cease, as they are mere bequests of a small monthly 
allowance in favor of those who (as it turns out) take the bulk 
of the estate among them. As they take the whole estate on 
which these annuities are charged, the annuities, in my opinion, 
fall in as soon as they get the estate. The intention of the 
testator as to these monthly payments of three hundred rupees 
seems tome tobe clear. His object was that they should be 
a pension for his representatives for the time being, during 
the intervals between the period of distribution of the accumu- 
lations under clause 18. As the provisions as to these accumu- 
lations are bad, and the representatives take the estate abso- 
41—n i : 
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1809 ‘lutely, the object for which these monthly allowances were given ` 


S. àl, Kesin- fails as soon as the representitives get the estate. That the 
NARABIANI . . > 

Dasr testator intended that the recipient of the monthly payments 
Anama under these clauses should be the same as the persons for the 
Eana time being entitled to participate in the accumulations on dis- 
Asapa tribution, appears, I think, from an examination of the will, 


Emsa which shews that by “children and descendants” in clauses 2, 3, 


Kuatana Ra- 
JENDEA NABA: the term “heirs or descendants” in clause 18, In clause 9, the tes- 
tator directs certain sums to be divided among “ the issue” of his 
daughter Srimati Krishna Kalyani, and then goes on to explain 
himself, “that is to say, of her surviving children, and of the 
representatives, per stirpes, of such of her children as may be 
then deceased.” In clause 7, however, he refers to these persons 
as the “sons” of Srimati Krishna Kalyani. This promiscuous 
use of the words “sons,” “children,” and “issue” convinces 
me that though in clause 18 the testator speaks of “sons and 
descendants,” and in clauses 2, 3, and 4 of “children and de- 
scendants,” he did not in fact mean to indicate different classes 
of persons, ` 2 
For these reasons I think clauses 2, 3, and 4 fail wholly on the 
-estate being divided. As regards the other clauses, I need not 
enter into further details, because, as I have already said, I 
approve generally of the decree which it is proposed to make. 


_ Attorneys for the appellants: Mr. Vertannes and Baboo 
S Ð. N. Bose. 


Attorneys for the respondents: Messrs. Beeby and Rutter ; 
Messrs. Rogers and Remfry; Messrs. Ghose and Bose; -Mr. 
Camell, and Baboos J. C. Bonnerjee and D. C. Dutt. 


and 4, the testator intended the same persons as he intended by ~ 
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os Before Mr, Justice Kemp and Mr, Justice Glover. 
In Tre Cass or trax UPPER ASSAM TEA COMPANY v. THOPOOR” 
‘ow: Act XIII. of 1859—Breach of Contract to supply Wood. 
~A breach of contract to supply wood does not fall within the purview of Act XIU. of 1859, 


> “Keur, J.—Thopoor was under contract to supply wood to the aforesaid 


i . -Company on a consideration of rupees 100 advanced to him by the Company. 


The contract states that he would deliver the wood in June 1869, and in that 
he would not fail. This is a contract, the breach of which can only be re- 
medied by suit in the Civil Court. The provisions of Act XIII. of 1859 are not 
applicable. That Act was passed to provide for the punishment of breaches 


of contract by artificers, workmen, and laborers. The contractor in the pre- 


pent case is not an artificer, a workman, or a laborer. 
~ The order of the Assistant Commissioner is quashed. 


anki Before Mr, Justice Norman and Afr, Justice Kemp. 4" 
In THE MATTER or MAHESH CHANDRA BANERJEE. 
. ` THE QUEEN v. PURNA CHANDRA BANERJEE, AND OTHERS. 


. THE QUEEN v. KALI SIRKAR, AND OTNEBS. 


Criminal Procedure Code, (Act XXV. of 1861) ss. 66, 68, 76, 188, 207, 222, 224 and 867.— 


Act VIII. of 1869, 8. 880.—Arrest and Detention of Accused—Arrest and Detention of 
Witnesses, 


A belief, founded on piivate and anonymous information, is not “ knowledge” within 
the meaning of section 68 of the Criminal Procedure Code. 

A warrant issued under section 68, which is a warrant of arrest as described under section 
76 (Form B), is only for tho purpose of bringing an accused person before the Magistrate. 
It is not a warrant for commitment, and does not authorise the detention of a person 
longer than 1s necessary for his production before the Magistrate, To detain him futher 
there must be a fresh warrant under section 222, charging the prisoner with some offence, 
on evidence taken on oath or affirmation, and in the presence of the accused. 

Section 188 only empowers a Magistrate to issue a warrant for the appréhension of a 
witness, when he has reason to beheve that the witness will not attend to give evidence 
without being compelled todo so, and it does not empower a Magistrate to commit a 
witness, 


* Reference under Section 484 of the Code of Criminal Procedure from the Deputy 
Commuasioner of Debrogurh, Assam. 
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Section 207 gives no power to the Magistrate to call up and examine witnesses for 
the defence whose names have been given in a list under section 227, when the} prisoners 
reserve their defence for the Court of Session: but under section 228, he is bound to 
summon them to give evidence before the Comt of Session, 

The necessity of a Magistrate acting in a dispassionate and impartial manner, and not in 
the spirit of a prosecutor, observed upon. 


Mr. Bourke for the petitioners. 


Norman, J.—-Mr. Bourke, on behalf of the parties in these several cases, 
presented to this Court a petition praying the Court to quash a certain order 
of Mr. Grant, the Magistrate of Bancooah, whereby he directed Purna 
Chandra Banerjee, Mahesh Goswami, and Mahabharat Dobey to be put on 
their defence before him, and a certain other order whereby he directed 
Kali Sirkar, Hari Mookerjee, Hara Goswami, Ram Chandra Chuckerbutty, 
and Phal Mohan, to be tried before the Court of Session ; or that, if the Court 
should be of opinion that there was any evidence against any of the petitioners, 
the Court ghould transfer the’ case for hearing to the Magistrate of Burdwan, or 
some other Magistrate. 

On reading the petition of Purna Chandra Banerjee, verified by Mahesh 
Goswami, this Court on the 26th of October ordered that the Magistrate should 
forthwith send up the papers with all the evidence and all orders passed by the 
Magistrate, and submit to this Court any explanation he might have to offer 
with reference to the charges made against him in the petitions, and that a 
copy of the petition and the orders made thereon should be transmitted to, the 
Magistrate, to enable him to submit the explanation required. 

The following outline of the cases in their early stages is taken from the 
statement of the Magistrate :— 

On the 8th of August a complaint was made to the Officer į in charge of the 
Bissenpore Police Station that one Nanda Dome had been beaten by the ser- 
vants of the Banerjees of Ajudhio, and was lying in immediate danger of 
death. The Officer having made an investigation, and having found Nanda 
Dome lying insensible, with some marks of blood on a cloth covering him, 
but with no visible marks of violence on his body, decided to have him sent 
for medical inspection to the head-quarters of the sub-division, viz., Gurbetta 
in Midnapore. The Dome was removed in a dooly to Bissenpore, and later on - 
the same day, the 9th, sent on in charge of a constable who had orders to 
produce him as soon as possible before the authorities (I suppose Mr. Grant 
means the Deputy Magistrate) at Gurbetta. 

The substance of the complaint, and the fact that the Dome had been sent 


- to Gurbetta for medical inspection, were duly entered in the station diary of 


Bigsenpore. 

On the 18th of August the constable who had escorted the Dome to Gur- 
betta returned to Bissenpore, and reported that the Deputy Magistrate had 
declined to take up the case as a police prosecution, the case being simply one 
of hurt, and had dismissed the Dome, with the information that he might com- 
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plain in the usual way if he pleased. On the 15th of August, og no authentic 
report of the result of any medical examination had been received, the Officer 
-wrote to the Court Sub-inspector of Gurbetta for information. The Sub-in- 
spector replied that the Deputy Magistrate had refused to take up the case as 
being merely one of hurt, &c. Itis shown that a person, representing himself as 
Nanda Dome, appeared on the 11th before the Deputy Magistrate of Gurbetta, 
but did not desire to prosecute: 

On the 18th, Mr. Grant received information from the District Supermtendent 
of Police that a certain Dome had been so beaten by the servants of the 
Banerjees of Ajudhia, that he had lain for days in immediate danger of death, 
and that his friends begged the’ interference of the authorities before that 
event which was momentarily expected, lest by removing the corpse after 
death the Banerjees should cause all evidence of the crime to disappear. Mr. 
Grant directed the District Superintendent to enquire into the matter, desiring 
him to employ particular officers to conduct the inquiry. On the 16th, the 
repoits of the two police officers named by Mr. Grant to conduct the inquiry 
came before him. These officers conducted their inquiries separately, and 
made separate reports. The reports, with a letter from the officer who had 
been in charge of the Bissenpore Police Station, and with the man Nanda 
Dome, who was alleged to have been beaten, and sent to Gurbetta, were 
brought before Mr. Grant on the 16th August. The reports were both to the 
same effect, viz., that Nanda Dome had been beaten; had been taken to Gurbetta; 
and had been produced before the Deputy Magistrate, who had not taken up the 
case as a police case, but told Nanda Dome, he could himself prosecute which 
he was not inclined to do.” The man who appeared before Mr. Grant and 
stated that he was Nanda Dome, in Mr. Grant’s presence declined to prose- 
cute, whereupon Mr. Grant dismissed him. 

Finding that the police officer, who had been sent with Nanda Dome from 
Bissenpore to Gurbetta, had reported on his return to Bissenpore that he had 
been fined by the Deputy Magistrate rupees 10 for delay on the road, Mr. 
Grant called for the proceedings in which the policeman was fined. The return 


to Mr. Grant’s requisition showed that the Deputy Magistrate had not inflicted* 


any fine on the constable, or even noticed the fact of his having delayed on 
the road. 

Mr. Grant says that the distance between Bissenpore and, Gurbetta is only 
16 miles, the road a public metalled road, with only one unbridged river, 
which is fordable. On discovering that the policeman, who had started from 
Bissenpore before noon on the 9th, and ought to have arrived and reported himself 
the same evening at Gurbetta, did not present himself before the Deputy 
Magistrate at that place till 10 a. ar. onthe llth; that the man in the 
charge of that policeman, who was supposed to be in an insensible state, unable 
to stand or move, when he left Bissenpore, appeared before the Deputy Magis- 
trate and spoke for himself, Mr. Grant felt convinced that some foul prac- 
tice had taken place. While considering what steps he should take, he says 
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“I received privately” (it elsewhere appears that this was by an anonymous 
petition)” information which cleared up the case considerably. It was to the 
“effect that the Banerjees, whose servants at their orders had committed the 
“assault on the Dome out of which the whole case originated, had -taken the 
“ sick man out of the hands of the constable while on his way to Gurbetta, had 
“ privately removed him, and had prevailed on the constable to allow a substi- 
“tate to personate the sick man. ‘At the same time I was informed that the 
“ sick man had died of his injuries.” f 

In the 2nd, 3rd, 4th, 5th, 6th, 7th, and 8th paragraphs of the petition, it is 
stated, that on the 16th of August, Nanda Dome was present and withdrew 
the complaint, and that Mr. Grant himself found that there were no grounds 
for proceeding further against the petitioners; that since the 16th of 
August Mr. Grant had not acquired any knowledge of any offence having 
been committed by the petitioners of which he could legally take cognizance 
under section 68 of the Code of Criminal Procedure; that on the 24th of 
August warrants were illegally issued for the arrest of witnesses for the prose- 
cutiob, who were thereupon illegally arrested and detained in custody ; that on 
the same day warrants were illegally issued for the arrest of the petitioners, 
whereupon the petitioner Mahesh Chandra Banerjee was illegally arrested and 
confined in jail for fourteen days, Purna Ohandra Bannerjee for nine days. 
Kali Sirkar, Hari Mookerjee, Haru Goswami, Ramchandra Chuckerbutty 


15 rev, 


and Phal Mohan for eight days, between the 24th of Augusiéand the 6th of Sep- ` 


tember 1869; that during the fortnight which clapsed between the issue of 
the warrants and the 6th of September, several applications were made to Mr- 
Grant to. enquire into the truth or falsehood of any complainta that might 
have been made, or might be made against the petitioners; that no notice 
was taken of their applications, though the Magistrate and the police officera who 
had made the inquiry were, during the whole of that time, in the sudder 
station, where the petitioners together with the witnesses were at that 
time detained in custody: and that the petitioners believe that they were arrested 
on charges of murder, and of grievous hurt; but Mr. Grant would not 
allow them to inspect the warrants, all which they believe were informal 
and illegal. 

Mr. Grant’s explanation is as follows :— 

“Acting under section 68 of the Code of Criminal Procedure, I issued 
warrants for the arrest of all whom the police reports hitherto made to me had 
shewn to be concerned, either in the original aasault or in the transport of the 
sick man, under the belief that the sick man had died from the effects of the 
beating; my warrants referred either to section 802 of the Penal Code 
or to that section in connection with section 109. The persons thus arrest- 
ed-were Mahesh Banerjee, Purna Banerjee, Madhab Dome, Dhankrishna, the 
constable, and the man who had appeared before me calling himself Nanda Dome, 
(whom I believed to be a mere personator of the real Nanda, whom I supposed to 
have died of his hurts,) Mahesh Goswami, and Mahabharat Nagdi. At the same 
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time I ordered warrants of arrest to issue against six persons who had been 
mentioned in the police reports to me as having indentified the above person 
as the veritable Nanda Dome ; these persons, whose names I give in the 


margin, being arrested at first ns witnesses only to ° 


a Goswami speak to Nanda’s identity before me, and the 
Din Suno warrants being issued under section 188 of the Code 
Kailas Dome of Criminal Procedure. Again, warrants under the 


qpeeban Ghuckesbutty, game section were issued against the persons named 


in the margin whd were understood to be able 
to give evidence in the matter of taking the sick man out‘of the 
Tarrak Roy, head con- Charge of the constable. At the same time I 


Shine pable gave orders to a certain police officer to make a 
Jamarayan Mandal fresh investigation and report in the case. 
Ballai Sheikh. 


“The accused Mahesh Banerjee was arrested on the 24th of August, Purna 
Banerjee surrendered himself on the 28th, and Mahesh Goswami on the 27th, 
Madhab Dome, Dhan Krishna and the questionable Nanda were arrested on 
the 28th, and Mahabharat Nagdi on the 29th. 


« AJl those whose names appear in the first marginal list (of witnesses) above 


given were brought in on the 28th; the witnesses of the second marginal list’ 


on the 29th of August, Mahesh Banerjee, Purna Banerjee, Madhab Dome, the 
questionable Nanda Dome, and Dhankrishna were all committed to jail under 
section 302, or that and section 109 combined. Mahesh Goswami and Maha- 
bharat Nangdi, who had at first been arrested under section 325 only, were 
committed to jail under the same charge as the above, viz., section 302, as I 
found from the reports that they were implicated in the same manner as Mahesh 
Banerjee ond Purna Banerjee. Bail was not permitted to any of the above. 
The persons named in the first marginal list were, when brought up in custody, 
after consideration of all the circumstances which seemed to show that they 
had intentionally indentified to the police, as Nanda Dome, a person who was 
not Nanda Dome, ordered to be committed to jail on a charge of giving false in- 
formation, unless they could provide security to the amount of rupees 200 each. 

“Thus far I had acted on two specific sources of information, vzz., one the 
private information received by me on the 28rd of August, and second, the 
report of the police in the investigation ordered by me on the 18th of August. 

“On the 30th of August I received still further information. I was told by 
a letter from the jailor that two of the prisoners, viz., Madhab and Nanda 
Dome, above-mentioned, wished to see me to make a statement tome. I sent 
for the two men and recorded the statement of each, and from information 
therein received, I issued warrants under sections 194 and 101 of the Penal 
Code, against Kali Sirkar, Hari Mookerjee, Haru Goswami, Ramchand Clucker- 
butty, and Phal Mohan Nagdi. 


“At the same time warrants were issued under section 188 of the Code of 
Oriminal Procedure against Khatu Dome, Haru Dome, and Andarmoodee a 
Tamali by caste, as witnesses. 
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u Of the above accused, Kali Sirkar, Phal Mohan Nagdi,and Hari Mookerjee 
were brought in custody on the lst of September, Ramchand Chuckerbutty 
and Hara Goswami at different times on the 6th of September. : 

“The report made by the officer to whom I had issued orders on the 24th 


‘was dated the 29th, Sunday, and on the following day, Monday, I received the 
‘ fresh information which led me to issue the warrants of that.date, and which - 


were executed on the following day, viz., the 1st ot September. 
“ At that date I had in custody every one, against whom a warrant had been 
issued, except Ramchand Chuckerbutty and Haru Goswami. ý 


“In the meantime, the prisoners had been by my orders from the commence- , 


ment so disposed in jail, as to prevent that portion of them consisting of the 
Banerjees and their dependants, from communicating with the Domes and 
others, who having been first arrested as witnesses, had been afterwards com~' 
mitted to jail as accused of having aided and abetted the Sanerjoe and their 
servants. : 

“This I did because I hag almost made up my mind to admit these last ns 
witnesses after all, considering their criminality, if any, was the result of the 
pressure and compulsion of the Banerjees and their servants, and I wished to 
prevent the possibility of the latter while in jail tampering with the former.: 
The case was taken up by me judicially on the 6th of September, and the 
evidence taken by me on that day consisted of that of the four Domes, re- 
lations of the assaulted Nanda, who had carried him in the dooley, and of the 
keeper of the chattri, where the party lodged after leaving Bissenpore.” 

But for the Magistrate’s own statement it would seem hardly credible that 
a number of accused persons should have been detained in jail for periods of 
time ranging from eight to fourteen days, not only without ever having been 
confronted with their accuser, but without having been informed of the parti- 
culars of any charge made against them. Such a proceeding is a violation of 
the first principles of justice. -I now proceed to show that the steps taken by 
the Magistrate were in direct contravention of the rules laid down by the 
Code of Criminal Procedure, 

The Magistrate assumed to act under the 68th section, which enacts that 
except as „therein provided the Magistrate of the district “ may without any 
“ complaint take cognizance of any offence which may come to his knowledge, 
“ and may issue a summons, or in cases where a warrant may issue, a warrant of 
“ arrest against the person known or suspected to have committed such offence, 
in the same manner as if a complaint had been made against such person.” 

Now we have seen that according to his own statement, the Magistrate 
issued warrants against Mahesh Banerjee, Purna Banerjee and others on 
charges of murder. 

By section 68, the Magistrate is only empowered to take cognizance of an 
offence which may come to his knowledge. It cannot be contended for a mo- 
ment that it had come to the knowledge of the Magistrate that the offence of 
murder had been committed. A gratuitous suspicion or a belief founded on 
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private and secret information contained in an anonymous petition is not 
knowledge. , c 


.Nothing can be more unfair to the prisoners than the mode in which the 
Magistrate has dealt with the accusation they have lain under. The Magis- 


`- trate says distinctly that the orders for the arrest of Mahesh Banerjee and 


Purna Banerjee were founded on private information. If that information 
was a charge or complaint against the accused, sucha charge should only be 
acted upon, when duly recorded by being reduced into writing and signed by 
the complainant and also by the Magistrate as required by section 66. 
It has apparently not been so recorded. The prisoners have had no access 
to it. ‘To this hour they do not know who is their accuser, or what is the 
charge which he made against them. In forwarding the record, and in his 
explanation to this Court, the Magistrate only refers to it as bis private infor- 
mation. +. What that information was or how obtained he has not thought fit to 
tell us: itisin fact from a roference in a paper in the vernacular, which we find 
ou the record, that we are led to believe that the private information was con- 
tained in an anonymous petition. 

The warrant which a Magistrate acting under section 68 is empowered to 
issue in the case of a person suspected to have committed an offence, is a 
warrant of arrest as described in section 76 in Form B. This warrant simply 
authorises the officer to whom it is addressed to apprehend the party charged 
or suspected, and produce him before the Magistrate. It is not a warrant of 
commitment, and does not authorise the detention of the party for any longer 
period than is necessary for his production before the Magistrate, It is the 
duty of the officer executing the warrant to bring the party before the Magis- 
trate as soon ns possible after his apprehension, when, as the prisoner has been 
produced before the Magistrate, the warrant has been fully obeyed, and is 
exhausted. No one can justify any detention of the party charged under 
that warrant, after he has been produced before the Magistrate. If the accused 
is to be detained further, it must be under some fresh warrant or order such as 
on order of remand under section 224. A warrant for the further detention 
of an accused person would be a warrant of commitment under section 222, 
directed to some jailor or other person having authority to receive and keep 
prisoners. The 68th section does not authorise a Magistrate to make out a 
warrant of commitment. This warrant, which must be in Form O, must state 
that the prisoner is charged with some particular offence, and must show the 
authority of the committing officer. Before making out that warrant, the 
Magistrate must ascertain the existence of a charge, and as that is a matter of 
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fact which must be proved before the Magistrate can fill up the warrant in the X 


form prescribed, he must ascertain the fact by the evidence of a witness 
or witnesses who must be examined on oath or affirmation, as required by 
sections 43 and 193, and in the presence of the accused, as required by sec- 
tion 194. Before committing an accused person to jail otherwise than for 
mere temporary custody, as for instance until the arrival of witnesses known 
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to be on their way or the like, the Magistrate is bound to see that upon the 
evidence some case is made out against the prisoner, or that there are reason- 
able grounds for believing that he has been guilty of the offence imputed 
to him. 

Tf, after the Magistrate has commenced the inquiry, he thinks it necessary to 
defer the examination or further examination of witnesses, he is empowered by 
section 224 by written order to adjourn the inquiry, and to remand the accused 
person for such time as may be deemed reasonable, not exceeding fifteen days. 
In the present case there was no question of adjournment of the inquiry. 
The accused were not brought before the Magistrate at all, nor was the inquiry 
commenced until the 6th of September, which was the 14th day after the arreat 
of Mahesh Banerjee, the 9th day after the arrest of Purna Chandra Banerjee, 
the 8th day after the arrest of the others, and during the whole of that period 
the above mentioned accused parties were illegally detained in jail under the 
warrant of arrest. 

I have spoken of the illegal detention of the accused Mahesh Banerjee and 
others. I now come to the warrants of arrest against witnesses. Under these 
warrants eleven or more persons were arrested on the 28th and the 29th of 
August. The warrants are in the following form :— 

“ Kailas Dome has been cited as a witness; accordingly you are ordered to 
“ seize the said Kailas Dome and bring him before me without delay.” 

It will be seen that they do not state the object or the ground of the arrest. 
‘The Magistrate supposes that he was acting under section 188.. But sec- 
tion 188 only empowers a Magistrate, instead of issuing a summons, to issue a 
warrant in the first instance, where the Magistrate sees reason to believe, that 
is, after a reasonablesinquiry believes, that the particular witness will not attend 
to give evidence without being compelled to do so. It was never intended to 
authorise a Magistrate, without inquiring, to issue warrants by wholesale in 
licu of summonses against persons who were understood by him to be able to give 


evidence, and to shelter himself under the pretence that they would not attend. | 


A. warrant under section 188 would be a warrant of arrest under section 76 
in Form B. I had occasion some years ago, in the case of a witness ,impro- 
perly arregted and put in irons, to point out that a warrant under section 188 
to be good, and to be in accordance with the Form B must specify the spe- 
cial matter on which it proceeds (1). A warrant in Form B, the only one the 
Magistrate has power to issue, would simply order the production of the witness 
before the Magistrate, whose duty it would be to examine and discharge him 
at once. A 

Of six of the persons so arrested ag witnesses, Kanai Goswami, Deno Sen, 


: Madhab Dome, Kailas Dome, Tara Chand Dome, and Madhab Chuckerbutty, 


the Magistrate says, “when brought up in custody, after a consideration of all 
“ the circumstances which seemed to show that they had intentionally identified 
“ to the Police as Nanda Dome a person who was not Nanda Doma, they were 
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“ordered to be committed to jail on a charge of giving false information, unless 1870 

“ they could provide security to the amount of rupees 200 each.” In THR 
MATTER OF 


On the principles which I have already stated, the committal appears to “yr ean 
have been wholly illegal, as it was made by the Magistrate without taking any ANDRA 
evidence whatever ngainst the accused. The Magistrate had nothing before 
him except the Police reports and the private information or anonymous letter 

` to which he continually refers. goma 
` On the 30th of August Madhab Dome and Nanda Dome being sent for by Banzrgen 
the Magistrate gave him certain information. The Magistrate took down Qomes 
their statements. But those statements are not made on oath or in the presence ae PERTE 
of any of the accused parties. Mr. Grant says he took down these statements 
in his executive capacity and not in his judicial capacity. However that may 
be, he acted upon that information as Magistrate, and forthwith issued warrants 
for the arrest of Kali Sirkar, Hari Mookerjee, Haru Goswami, Ram Chand 
Chuckerbutty, and Phal Mohan Nagdi, and at the same time he issued 
warrants for the arrest of three persons as witnesses, Khatu Dome, Hara 
Dome, and a moodes whose name the Magistrate did not know. He describes 
him as a Tamali who keeps a chatri at Bankadoho. On the Ist of Sep- 
tember all the persons suspected of having committed offences, except Ram 
Chand Chuckerbutty aud Haru Goswami, and nineteen witnesses had been 
arrested and were in custody. These witnesses were actually detained in 
custody, under what authority I am wholly unable to understand, from the 
several dates of their arrest until the 6th of September, and many of 
them till much later date. Khatu Dome, for instance, was examined on the 
29th of September. The Magistrate thinks that he treated the witnesses with 
some tenderness. He says “I might have confined all these witnesses in Jail, 
tt but I did not do so. I left them in comparative liberty in the Police lines, 
“where there is excellent accommodation for the-purpose, subject only to the 
“ gurveillance of the Police. Only three witnesses whom I had not yet quite 
“determined were criminally implicated in the offences, Madhab Dome, Nanda’s 
“brother, about whose identity I had still some doubt, Tara Chand and Kailas ° 
“ No. 1, were sent to Jail.” e 
I have already pointed out that section 188 does not empower a Magistrate 
to commit a witness in Form C. 
Purna Chandra Banerjee and others in the 6th paragraph of their petition 
complain that while they were detained in custody prior to the 6th of Septem- 
ber, several petitions were made to the Magistrate to admit them: to bail with- 
out effect, and that the order of the 6th of September, allowing them to be 
admitted to bail, was so framed as to preclude the possibility of the petitioners 
availing themselves of it. 
Mr. Grant says, “ I have no doubt that some verbal motions for admittance 
“ to bail were made by the petitioner’s mookhtears, but no written petitions on 
“ this subject were ever presented, and bail was only refused by me on the ver- 
“bal motions, because there was reasonable grounds for believing that the crimes 
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“ imputed to the petitioners were such as are not bailable by law. Thus when 
“ Mahesh Banerjee and Purna Banerjee, Mahesh Goswami and Mahabharat 
“ Nagdi were arrested, my information made me reasonably believe that Nanda 
“ Dome had died of the effects of the beating which they had given him, where- 
“ fore there were reasonable grounds for believing that they were guilty of mur- 
“der or culpable homicide not amounting to murder, which offences are not 
“ bailable. Again when Kali Sirkar, Hari Mookerjee, Ram Chand Chuck- 
“erbutty, and Phal Mohan Nagdi were arrested, there were reasonable 
“ grounds for believing that they had been guilty of abducting Nanda with in- 
“tent secretly and wrongfully to confine him, and this is not a bailable.offence.” 

I have already pointed out that the Magistrate had no right to cause the de- 
tention of the prisoners except under a warrant in Form C; and that before he 
could legally issue such warrant, it was necessary for him to cause the prisoners 
to be brought before him, and take evidence. 

Had the Magistrate proceeded in regular course, the prisoners would have 
had an opportunity of applying to be admitted to bail, and the Magistrate if 
he did not find it necessary to adjourn the inquiry under section 224, must 
then have decided upon the evidence, in accordance with the provisions of 
section 212, whether the accused should be admitted to bail or not, 

The petitioners allege that on the 6th of September the Magistrate made an 
order that they should be admitted to bail. The petitioners complain that the 
amount.of bail required, which aggregated rupees 96,000 or rupees 65,000 be- 
sides their personal recognizances, was excessive, and that the order was ac- 
companied by conditions which rendered it impossible that they should give 
the required bail. i 

The conditions were as follows :—‘ The sureties in each case must be zemin ~ 
“ dars of the district whogenames as such are written in the towji of the Collec- 
“ tor, and no one zemindar will be accepted as surety for more than one of the 
“ accused, è. e. there must be twice as many zemindar sureties as there are ao~ 
““cused.”—-This would make it necessary that the accused should find sixteen 
zemindars to give bail for them. The Judge, upon an application under section 
436, reduced the security required*for the appearance of the accused from 
rupees 96,000 to rupees 6,000. 

We may observe that the conditions that the sureties should be xemindars 
and that no one zemindar should be accepted as surety for more than one of 
the accused, throwing unnecessary difficulties in the way of the defendants pro- 
curing bail were illegal, and such as the Magistrate had no right to impose. 

Paragraph 9 complains that the evidence of the witnesses taken on the 6th 
was not legally recorded, as it was not read over or interpreted to them as re- 
quired by sections 198 and 199. ` 

The note ať the foot of each deposition is as follows :—“ The above deposi- 
tion was not taken down with my own hand, because I was physically unable 
to do so owing to the great pain I was suffering from acute inflammation of the 
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parotid gland, but it was taken down from my declaration under my personal 
direction and superintendence and hearing.” 

“The Magistrate says, “ Unfortunately, the requirements of sections 198 
“ and 199, whereby the deposition must be read over to the witness to be cor- 
“rected if necessary, and a certificate of its having been so read over, explained, 
“and admitted to be correct by the witness, was omitted. This occurred by 
“ pure inadvertence, caused by the unusual mode of procedure, and by the 
“ bodily state I was in. I had purposely refrained from reading over the first wit- 
“ nesses’ depositions, meaning to recall all the witnesses at the end of the sitting 
“ and read over the depositions, with the hope of saving time, but at the end of 
“ the sitting, which was a very late one, I overlooked the matter, and thus the 
omission occurred.” 

Tam not called on to decide whether the omission to read over the evidence 
to each witness is one by which the accused were so materially prejudiced, that 
a commitment on evidence so taken must necessarily be set aside, notwith- 
standing the provisions of section 426. I may say, however, that I should 
require to consider the case further before I could fully assent to the ruling 
on this subject in The Queen v. Issur Rant (1). In the present case, if the 
evidence to which this objection applies, be treated as inadmissible, there ig 
other evidence regularly taken on which a commitment might be rested, 

Paragraph 10 complains that the Magistrate, without notice to the accused, 
proceeded with the inquiry on the 6th, though requested by the accused to 
wait until the arrival of their advocate, who was on his way, but had been 
detained. 

Paragraph 11 contains a-very serious charge against the Magistrate. The 
petitioners say, “that the Magistrate considered it desirable that Mahesh 
Goswami should be particularly indentified by a witness named Nodair Chand 
Dutt, and on the 6th of September 1869, when taking the evidence of the 
said witness, and immediately after that part of the evidence of that witness, 
as recorded, in which the witness said ‘I do not recognize the Nagdis, I do 
not recognize the Domes, I recognize the Gomasta,’ the Magistrate rose from 
his seat and left the dais on which his seat is placed, and went to the end of 
the Court room,-where the petitioners were in the dock, and brought the said 
witness with him to the dock, and then asked the witness, ‘Do you recognize 
the prisoners,’ and in reply, the witness said ‘no.’ The Magistrate then took 
hold of the witness by the neck and pointed out the petitioner, Mahesh 
Chandra Banerjee, to the witness, and said to the witness, ‘Is this Mahesh 
Baboo?’ and in reply the witness said ‘I do not know.’ The Magistrate then 
pointed out the petitioner, Purna Chandra Banerjee, to the witness, and said 
to the witness, ‘Is this Purna P’ and in reply the witness said, ‘I do not 
know, Then the Magistrate struck the petitioner, Mahesh Goswami, in the 
face, and said to the witness, ‘Is this the man, and in reply the witness said 
tI do not know.’ The blow was given with considerable force by the Magix- 


(1) 8 W. R. Cr. Rul, 63. 
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trate, apparently with the intention of inducing the witness to identify the 
petitioner, Mahesh Goswami.” The petitioner saya that the assault was wit- 
nessed by Dr. Richards, the civil surgeon, Kartick Banerjee, Gowar Mandal, 
Nudiar Ohand Chuckerbutty and others. 

The Magistrate repudiates, with the utmost indignation, the charge that he 
struck the prisoner while in the dock. We are not trying the Magistrate on 
the charge. But I may say that, for present purposes, I have no hesitation 


. in accepting the explanation of the Magistrate. He says, “I will not here 


“make any appeal to my known character and disposition, in disproof of such a 
“monstrous accusation, for I am convinced that those who know me know I 
“ could never be guilty of such an offence as that described in the petition, but 
“I will show plainly that this accusation has arisen from a most wickedly 
* coloured and distorted version of facts that I admit did occur, and thus. The 
‘witness under examination was a boy apparently under 20 years of age, evi- 
“dently in a state of great nervousness, and I know that attempts had been 
“made by the accused to tamper with him. He gave his evidence in a fright- 


“ened, nervous manner, and when asked if he could recognize any of the persons - 


“ who had come to his shop, he looked at the occupants of the dock and said he 
“ recognised only the Gomasta. He was then taken down to the dock in order 
“that he might ppint out clearly the person whom he recognized. On being 
t taken to the dock he stood in front of it trembling and irresolute, not attempt- 
“ing to look any of the accused in the face. Seeing this, I went down to him 
“ and encouraged him, and took him from end,to end of the dock, and exhibited 
“ each of the accused to him in turn, asking if this man was one of those who 
“ visited his shop. WhatI did was this—I went down the dock from left to 
“right. Mahesh Banerjee was the first man, I put my arm through the railing 
“of the dock, which is nearly six feet high, touched him (I believe I laid my 
“ hand on his shoulder) in order that the witness might be certain of whom he 
“ spoke, and asked him, ‘ was this one of-the men who visited your shop?’ I did 
“the same to the next man, Purna, and so on. But when I got to Hari 
“ Mookerjee, just as I was going to bring him forward in the same manner as I 
“ did the othera, Mahesh Goswami, who was beside or rather behind him, thrust 
“himself forward in a swaggering and impudent manner, and hustled Hari 
“ Mookerjee out of my reach. I did not at the moment suspect any motive for 
“this except insolence, but I did not choose that he should come forward till I 
“wanted him. I pushed him aside or rather back, and brought forward Hari 
“ Mookerjee, whom the witness at once identified as one of the visitors, &c. I 
« did not strike Mahesh Goswamiin the face, I did not strike him at all. But ag 
“ he thrust himself forward just as I was about to bring forward Hari Mooker- 
“jee, I thrust him back, placing my hand on his shoulder and with very little 
“ more force than I had used while bringing forward the other accused to the 
+ witness.” 

The Magistrate appeals confidently to Dr. Richards who was in medical 
attendance on him, and the numerous other persons present during the sitting 
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as to tthe correctness of his version of the facts; impugns the motive of 1870 

Mahesh Goswami in bringing such a charge against him, and says it wasan Js vue 

afterthought, and concocted daring his absence in Calcutta. ee 

It certainly is a remarkable fact that on the first application to this Court on CHANDRA 

the 5th of October, not a word was said as to the assault. Banene i 

‘ But accepting the Magistrate's account of the matter, we cannot but lament Quies 

` that he should have so fur forgotten his position as to lay hands on prisoners Puma 
standing in the dock. This act of imprudence appears to have involved him pane 
in a species of personal contest with one of those prisoners. He has no right 
to be surprised if the most unfavourable construction is put on his proceedings 
by a prisoner subjected to violence at his hands. Taking his own account of 
the matter, we think his conduct in laying his hands on prisoners in the dock, 
most censurable. 

The 12th paragraph complains that on the 6th of September, the Magis- 
trate improperly adjourned the hearing without fixing a day for taking up the 
case again, as required by the 224th section. 

The 15th paragraph of the petition says that during the inquiry on the 

' 23rd of September, the Magistrate himself declared to the prosecutor, that 

i although directions of the High Court were shown to the Magistrate, directing 
that a Magistrate should not regard himself as a prosecutor, the Magistrate 
refused to recognize such directions ofthe High Court as binding him. The 
Magistrate admits this. He says, “ I did say I was the prosecutor, and that it 
“was impossible I should not be such. I was the chief executive authority in 
“ the district: the prosecution had been instituted by my own action in a 
“very special manner under section 68.” The Magistrate refers to a case 
In re Hossein Manjee (1) as one in which “the High Oourt have declared 
“ that no Magistrate except the initiating Magistrate has any jurisdiction 
“in cases commenced under section 68. There was no government or 
“ public prosecutor, and therefore it was an abuse of words to say I was not 
“prosecutor. With regard to the High Court precedent shewn me, I pointed 
u out first that it was an obiter dictum, and secondly, that I doubted the autho- ° 
“ rity of the High Court to adjudicate on a point of purely executive fanction.” 

The petitioners farther charge that the Magistrate refused to disclose any 
of the facts connected with the origin of the case, or of the manner in which it 
came to his cognizance. The Magistrate says, “It is true that I refused to 
“ disclose any of the facts connected with the origin of the case, and of the 
t manner in which it came to my cognizance. In so refusing I only stood 
“on my right. Government would soon become powerless if the secret 
‘information and. mode of the inquiry adopted in unearthing crime were 
« liable to be proclaimed in open Court. A prosecutor, whether he be a private 
“individual or a Government acting through its police, puts before a Court of 
“ Justice its case in the form which seems best to it, and if in that form, it is 
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“ not sufficient to vindicate justice, the fault is with the prosecutor. Itais not 
“for the Court to command the introduction of matter which the prosecutor 
“ does not think fit to present to it, much less is it for the Court to command or 
“allow the production of matter which is by law expressly disqualified from 
“being put before a Court of Justice.” 

The whole of this argument of the Magistrate appears to me to proceed on 
g series of misconceptions. ' 

Mr. Grant would have done well to bear in mind, and I hope he will never 
again disregard the observation of Mr. Justice Trevor commenting on the case 
of Somiruddi Sheikh (1), “ that Magistrates are not prosecutors, that it is their 
duty to investigate every case thoroughly, examining both sides of every case.” 
It is a most dangerous thing fora Magistrate to assume the character of 
a prosecutor. It is most dificult for a judicial officer placed in such a position 
to preserve an attitude of perfect impartiality and to avoid prejudging accused 
or suspected persons. In following up the traces of crime or supposed crime, 
the acuteness of the person in hunting down a criminal is taxed to the utter- 
most; no matter how faint the scent, he must follow the movement of the 
parties supposed to be guilty. The slightest circumstances tending to bring 
home the charge of guilt to the accused are full of meaning for him. To bring 
the accused parties to conviction is a cause of triumph, perhaps involuntary 
triamph, but itis success. To fail, to allow them to escape, is to be thwarted and 
beaten. How different is this spirit from the calm impartiality with which it is 
the duty of a Magistrate to conduct his investigation. Butitisin the spirit 
of a prosecutor zealous to secure a conviction that Mr. Grant has conducted 
this case. He has taken it up and pursued it as a detective policeman might. 
have done. I shall endeavour to shew elsewhere, that Mr. Grant is mistaken 
in supposing that he alone could proceed with this case. 

Mr. Grant’s notion that he was at liberty to keep back the knowledge of 
the contents of the anonymous petition, or whatever else his private informa- 
tion consisted of, is most extraordinary. It may be true that witnesses can- 
not be examined as to information given by them to the Government for the 
discovery of the offenders. But the rule is apparently founded on reasons of 
state policy, and is one of very limited application. I am not aware that it 
has ever been held to extend to ordinary prosecutions—to any case in fact 
in which the Government is not directly concerned, as it is in offences against 
the state, or prosecutions for breach of the revenue laws, It is wholly inappli- 
cable where the information—not merely information privately communicated 
to the Government to be used or acted upon as the Government or the prose- 
cutor may think fit, which they may perhaps never bring forward in a Court 
of Justice, but information which has been communicated to a Magistrate 


‘ and acted upon by him in his capacity as Magistrate—has formed ‘the 


ground of orders and warrants under which the party asking the queation has 
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been deprived of his liberty, where the questions are these: With what am 
I charged? Who is my accuser? What does he say agninstme? Why 
have you imprisoned me P 

The Magistrate writes “for the satisfaction of the High Court, I do not 
“mind informing them, though I am in no way bound to do so, that my state- 
tt ment had reference to a petition to the Government of Bengal in which the 
“ Banerjee family of Ajudhia were accused of more than one specific crime, 
“ amongst them being those the subject of this prosecution, viz., the assault on 
“ Nanda Dome, and his subsequent abduction from the custody of the Police. 
“ This petition was forwarded to me for disposal through the Commissioner of 
“ the division.” 

The Magistrate is greatly mistaken if he thinks that he is at liberty to issue 
a warrant of arrest, detain the party arrested for a considerable time under 
the warrant, and then keep back from the High Court, whose duty it is to 
superintend the proceedings of all inferior Courts, the materials which 
formed the ground of such arrest and detention. 

We think that in justice to the petitioners, we are bound to call for this 
petition, and to direct that it be placed with the record, so that the accused 
may have free access to it for the purposes of their defence, or otherwise; and 
we therefore order the Magistrate forthwith to send up the petition referred 
to by him, with any other materials on which the warrants of arrest or any of 
them were based, or on-which the Magistrate acted in refusing verbal or other 
applications for bail f 

In the 18th paragraph, the petitioners complain that persons arrested as 
accomplices, were examined as witnesses without a pardon having been 
tendered to them. But we see no reason to think that the Magistrate was 
wrong in so examining the wituesses. In the 20th, they state that the Magis- 
trate refused to allow a witness, Sriram Bagchi, a Police constable, to be 
cross-examined as to the contents of a report made by him on the 9th of 
August, 

The Magistrate refers to section 155, and says, “nothing ig more clear than 
that the report of a policeman is not evidence except against the writer.” 
The reports of policemen may not be evidence of the facts stated therein, but 
they may be evidence, and very strong evidence, to contradict or explain the 
policeman’s evidence as given before the Magistrate, and an accused party 
has therefore a clear right to cross examine the policeman as to the contents 
of such report, and to call for its production if he thinks it necessary to put 
it in for the purpose of contradicting or discrediting the evidence given by 
the policeman in Court. We mention this particularly, peouae the Magistrate 
says, “ he did the same in many instances.” 

The 22nd paragraph alleges that on the 2nd of October the Magistrate 
asked Kali Sirkar, Hari Mookerjee, Hara Goswami, Ramchand Chucker- 
butty and Phal Mohan Nagdi, whether they wished to examine any witnesses 
for their defence before him, to which they replied that they did not. Upon 
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this the Magistrate, in pursuance of the provisions of sections 233 and 289 of 
the Code of Criminal Procedure, prepared charges against the accused under 
the 148rd, 146th, 186th, 201st, 341st and 365th sections of the Indian Penal 
Code, the charges were read over, and 2 copy furnished to the prisoners. The 
copy so furnished contained the usual order that the prisoners should be tried 
by the Court of Session on the said charges. In pursuance of the provisions 
of section 227 of the Criminal Procedure Code, the last mentioned parties 
were required at once to give a list of witnesses whom they might wish to 
be summoned to give evidence on their trial before the Court of Session. 
The parties gave in a list of witnesses in writing. 

Mr. Grant saya, “I then asked the counsel for the accused whether he wished 
‘those witnesses to be summoned and examined before me. He said ‘no’; that 
“ he only required their attendance to give evidence before the Sessions Court.” 

Mr. Grant adds, “I then exercised my discretion under section 207 of the 
“Code to summon these witnesses to appear and give evidence before me. I did 
“ this in order that I might prevent the concoction of a false defence. This 
“order was passed designedly under section 207, but it might also have been 
“ referred to sections 201 and 367 as extended by section 880 A of Act VIL 
“of 1869, both of which sections allow a Magistrate in any stage of a judicial 
“ proceeding to summon and examine any witness whose evidence he shall con- 
“sider essential to the case.” 

On the 4th of October, the petitioners or their counsel applied to the 
Sessions Judge to send up the case to the High Court under section 484. Mr. 
Grant attended before the Judge, and explained that he had passed no final 
order; the Judge says:—‘the Oourt is of opinion that if any commitment 
“has been made, the Magistrate has passed a final order which under section 
“484, may be referred to the High Court. Itis very desirable that where a 
“ party has been illegally committed, he should not unnecessarily be brought to 
“ trial.” The Judge, however, refused to interfere on the ground that no final order 
for commitment had been made. Now we desire to observe that after making 
an order that the accused person shall be tried by the Court.of Session, and 
after the accused person has given in the list of witnesses whom he may wish 
to be summoned to give evidence on his trial before the Court of Session, the 
Magistrate subject to the provisions of section 228, is bound to summon the 
witneases to appear before the Oourt before which the accused person is to be 
tried, that is, the Court of Session. The language of the 227th section is impera- 
tive. There is nothing in that section which leaves it open to a Magistrate 
to prevent a prisoner from reserving his defence for the Court of Session. It 
is evident that in many instances it might be a great hardship on prisoners to 
compel them to disclose their defence, perhaps before they have had time to 
ascertain by what evidence they may be able to support it. The 207th sec- 
tion is relied on by the Magistrate. It has no application to the case 
before us. The marginal abstract shews very clearly what it means, 
viz., that it gives o discretion to the Magistrate to take evidence for the 
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defence—the evidence of witnesses offered on behalf of the accused party. 1870 








Lere no witnesses were offered to the Magistrate on behalf of the accused. Tx ruc 
Sections 201 and 367, as extended by section 380 A. of Act VIII of 1869, are NATTER or 


| equally inapplicable. The Magistrate does not pretend to say that he consi- Ginn 
dered the evidence of the witnesses named for the defence, or that of any one Pawe 
4 of such witnesses, essential to the enquiry, as spoken of in section 201, or to aa 
the just decision of the case as mentioned in section 367. Mr. Grant says, "I Purna 


“asked the advocate for the accused whether the accused wish to have their PENDRA, 


“ witnesses heard in defence before me ; he replied that he reserved his defence Ora 

“for the Court of Session. I then immediately passed`the order for their exa- 

“mination under section 207; and elsewhere he says, "I did this in order to 

“ prevent the concoction of a false defence.” Elsewhere again the Magistrate 

anys, “I recorded an order under section 207, requiring these witnesses to 

“ appear on the 6th of October, my object being, by requiring their immediate 

“ presence, to prevent what was otherwise certain to happen—the concovtiou 

| “of a story for the defence.” 

The fact is that the Magistrute had made up his mind of the guilt of the 

s accused, and his object was simply to disable the defendants in any attempt 
to put forward a defence before the Court of Session, which he chose to assume 
would be a false defence. That is shown clearly by the manner in which he 
dealt with the witnesses when brought before him in obedience to the sum- 
monses. 

On the 9th of October, the mookhtears of the accused, alleging as a reason 
the absence of counsel for the accused, declined to examine the witnesses. 

\ The Magistrate then professing to exercise the power given to him by the 
367th section, seems to bave asked the two first witnesses if they knew why 
they were summoned as witnesses. The question is not recorded, but the 
answer of the first witness, Mr. Cornish is, “I do not know why the accused 
“ have mentioned me as a witness in their defence. Iam not personally cogni- 
“zant of any assault, &c., committed by the accused.” 

Mr. Weatherall’s deposition commences by a similar statement. No questions 
were put by the Magistrate to any of the other witnesses summoned. 

There are two circumstances which, to someextent, explain Mr. Grant's delay 
in taking up the case. He says, “from the 19th of August I was suffering from 
‘inflammation of the parotid gland, ending in an abscess causing me excruciating 
“ pain such as made it quite impossible for me to attend to any but the most 
“ routine work, and that at my own house. The disease continued with such 
“ virulence that on Sunday, the 5th of September, I was advised to go to Calcutta, 
“to undergo an operation. Accordingly I arranged my departure for the night 
“of the next day, Monday, expressly that I might attend Court that day, 
“ and hear and dismiss all the chief witnesses in the case, who had then been 
“nearly a week in attendance. Dwing the whole period from the 20th 
“of August to the 5th September, I had been able to attend office only on 
“ four days, and then with the greatest difficulty, and only to dispose of the 
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1870 “ most urgent business. The 6th of September was the most critical day of the 
~ Inu “disease, the 12th day of the abscess, and nothing but the absolute necessity 
“of hearing the case made me attend Court. * * It was necessary for me, if the 
Cuanpra “daring crime commited by the accused was not to be permitted to go 
“ unpunished, to take up the case on the 6th September, although my state of 

QuEEN “pain was such as almost to unfit me for work. * * For the previous three 

Pugna “weeks I had only on an average three hours’ sleep in the twenty-four, though 

Bann, “E bad, especially latterly, taken largely of opiates and such like anodynes. 

— “ During the judicial sitting in open Court on the 6th, I had about a dozen 

“ successive poultices applied. The abcess burst about two houra after my 

Kaur Simkar. « leaving Court. It was operated upon the next day in Calcutta by Dr. * * * 
“and I remained in Calcutta a week in Dr. * * * hands.” 

Next the Magistrate supposes that having originally taken up the case, he 
could not make it over for trial to any other judicial officer. No doubt Fe 
could not do so under the provisions of section 86. But it seems to me clear 
that though a Magistrate has originated proceedings so far ag to issue a warrant | 
of arrest, he may decline to proceed further with the case, and direct the Fi 
party injured, ora police officer to proceed, or may himself proceed, in the 1 
usual way by complaint under section 66 before any other Magistrate having 
jurisdiction to receive such complaint. Suppose, instead of inflammation of ' 
the parotid gland, the Magistrate after the issue of a warrant under section 68 
had a paralytic stroke which incapacitated him altogether for work, could f 
it be said that the prisoner must go free because no other Magistrate could g 
take up the case. Again suppose a Magistrate were to issue a warrant under 
section 68 to apprehend a person for receiving stolen goods, and it should 
turn out that the goods were the property of the Magistrate himself; or suppose 
the warrant was to apprehend a person for robbery or murder, and it should 
turn out that the person robbed or murdered was the wife or son of the 
Magistrate. There is no ground for contending that under section 68 the 
Magistrate must act in a case in which he finds himself to be an interested 
party. Nor do I think he is bound to proceed in any case in which he finds it 
necessary to take upon himself the office of an active prosecutor. The 
Magistrate considered that there was a ruling of the High Court in support of 
his view. 

The Magistrate has allowed himself to be carried away by misdirected zeal 
in his efforts to secure the conviction of parties whom he mostfirmly believed 
to be guilty, and his judgment may no doubt for the time have been impaired 
by the great bodily suffering which he was undergoing while the case was 
pending before him. 

There is no doubt that in the condition in which the Magistrate was after 
taking some formal evidence in each case, he might have remanded the several 
prisoners under section 224, till he was in a condition to proceed with the case. 

But for his illness and the misconception under which the Magistrate appears 
to have laboured as to his duties, after having instituted a prosecution under 


Na teen 


me 


3 


SS 


a 


VOL. IV.) APPENDIX. 


section 68, I should have thought it necessary to remark still more severely on 
the proceedings of the Magistrate. 

The order for the commitment of Kali Sirkar, Hari Mookerjee, Hara 
Goswami, Ram Chand Chuckerbutty and Phal Mohan Nagdi appears to be 
regular and formal; having made that order the Magistrate had no power to 
recall it. I bave.gone through the depositions, and though I do not express 
any opinion as to the guilt or innocence of the parties charged, I cannot say 
that there is no evidence on the record to justify the commitment. If that com- 
mitment had been complete, aud the case had been transmitted to the Oourt of 
Session, I should have felt great difficulty in saying that it should be quashed. 
But as I am by no means certain that the Magistrate would have proceeded to 
commit the accused on the evidence as it stands, if his mind had not been 
influenced, and his judgment warped, by impressions derived from his “ private 
information," as there are questions which in the interest of justice ought to have 
been put to witnesses examined for the prosecution before the accused were com- 
mitted on the principal charge, particularly a question to the Deputy Magistrate 
of Gurbetta, ns to whether or not he could recognize Nanda Dome as the man 
who appeared before hım, and as Mr. Grant himself treated the inquiry as 
not concluded by summoning and issuing warrants for the attendance of wit- 
nesses after drawing up the charges, at the foot of which is the order for com- 
mitment, I think the Court is not bound to do anything to carry out that 
order. I do not feel myself bound to send back the case to Mr. Grant, in 
order that he may complete the commitment, issue the summonses to the 
witnesses, and transmit the record to the Court of Session. 

From the manner in which the investigation has been conducted, and 
the state of antagonism in which Mr. Grant has placed himself as regards 
some of the accused, I think that it would not be satisfuctory that the case 
should proceed further before him. I think that the Government of Bengal 
should be requested to depute a Magistrate from Burdwan or some other 
adjoining district to take up the case. Should the Government think fit to 
depute a Magistrate for this purpose, an order willissue that the case be trans- 
ferred for trial before such officer. Should there be a difficulty as to the de- 
putation of a Magistrate for this purpose, the case will be transferred to the 
Court of the Magistrate of Burdwan. In either case the Magistrate will, of 
course, take up the case afresh fiom the commencement. If any of the pri- 
soners are commited for trial to the Court of Session, the Magistrate will, of 
course, commit them for trial before the Judge of West Burdwan. 


Kemp, J.—The four prayers of this application as stated by the learned 
counsel for the petitioners are :— 

lat—'T'hat this Court will see fit to quash the order of the Magistrate of 
Bancoorah, directing the accused Purna Chandra, Mahesh Goswami, and 
others to be put upon their trial before the said Magistrate. 

2nd.—That this Court will see fit to quash the order of the said Magistrate 
directing the commitment to the Sessions Court of Kali Sirkar and others, 
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3rd.—That the whole case, supposing there be any evidence upon which to 
go to trial, be transferred to another Magistrate. 

4th.—That the Court will see fit to refer the whole case to His Honor the 
Lieutenant-Governor of Bengal, with the view to the removal of Mr. J. P. Grant 
from the office of Magistrate of Bancoorsh. 

I concur generally in the remarks made in the elaborate judgment of Mr. 
Justice Norman. It is to me clear that the Deputy Magistrate before whom 
the case first came saw no ground for proceeding against the accused. 

The Magistrate admittedly acted upon private information. He has not 
been candid enough to disclose the source of his information, but on reading 
over the vernacular papers, I accidentally came upon a perwanna addressed 
by Mr. Grant to a subordinate officer, from which it appears that Mr. Grant 
acted upon information conveyed by an anonymous petition. 

The accased were not even informed, as they most certainly ought to have 
been, of the nature of the charge made against them, nor of the source of the 
“knowledge” upon which the Magistrate professed to act. Some of the 
accused, highly respectable men, were kept for many days in confinement 
upon a charge originating in an anonymous petition Their applications to 
be admitted to bail were met by a demand for bail to such an extent and 
under such extraordinary conditions as to amount to a positive denial of justice. 

The grave illegalities and irregularities in the proceedings of the Magistrate 
have been pointed out by Mr. Justice Norman. I am of opinion that the 
ends of justice require that the ordér of the Magistrate directing the accused 
to be put upon their trial before him be quashed: and further, thut the order 
of commitment, for the reasons given by Mr. Justice Norman, must also be 
set aside. 

The whole case has not been tried in a fair and proper manner. There 
may be evidence, if credible (and of this I give no opinion) warranting a com- 
mitment, but I am clearly satisfied that this evidence must be taken de novo 
by another officer, and for this purpose I would direct the transfer of the case 
to the file of the Magistrate of East Burdwan, This officer ought, in my 
opinion, to be instructed to take up the case as a fresh case, and to try it, and 
if necessary to commit the accused to the Seasions Judge of the sume district. 
I understood the learned counsel during the argument to say that he would 
not press for a reference to His Honor the Lieutenant-Governor of Bengal, if 
this Court passed orders for the transfer of this case from -the file of the 
Magistrate of Bancoorah. But for this, I should have considered it my duty 
to refer the whole proceediugs of the Magistrate of Bancoorah, which I con- 
sider to have been illegal, arbitrary, and unjust, for the orders of His Honor. 

I concur with Mr. Justice Norman in thinking that the Government of 
Bengal should be addressed with the view of obtaining orders for the depu- 
tation of the Magistrate of Hast Burdwan, or other competent oflicer to try 
this case. It would be very harassing to the witnesses in the case who reside in 
West Burdwan to direct them to appear before the Magistrate of Hust Burdwan, 
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Before Mr. Justice Kemp and Mr. Justice Glover. 


TUFANI SING (PuarxtirF) v. MUSSAMAT DURGABAN (DErenpanr.)* 
Burning of Records—Mutiny—Pre-emption-— Possession, 


The plaintiff claimed aright of pre-emption as sufee shurikh, or partner in the thing sold. 
The Court of first instance gave him a deci ee, on the ground of long possession as proprietor. 
The lowor Appellate Court reversed the decision, on the ground that the plaintiffs title 
deponded on a deed of pmchase, which it was admitted had been set aside in a former suit 
in 1855; and thatthe plaintif had failed to show that the decision in that suit had been 
reversod. The plaintzff proved that he had preferred an appeal from that decision, and 
alleged that ithad been overruled; but there was no proof of the result of the appeal, as the 
records of that suit had been burnt in the mutiny. Held, on appeal to the High Court, 
that, under the circumstances, proof of long possession a8 proprietor was sufficient. 


Tas plaintiff in this euit, Tufani Sing, claimed a right of pre-emption as a 
partner in an estate purchased on the 19th Baisakh 1260 (1853). The defend- 
ant alleged that the deed of the 19th Baisakh 1260 was set aside, ina suit 
founded thereon brought by the plaintiff against the defendant, Durgaban, and 
others, in the Court of the Moonsiff of Behar, by a decree of the 26th June 1856. 
This was admitted by the plaintiff, but he stated that the'decree was reversed 
in appeal. Of this, there was no evidence, The records had been burnt in 
the mutiny. A vakeel of the Behar Court was examined to prove the fact 
of the appeal having been made; but there was no evidence as to what was 
the result of the appeal. The defendant's vendees raised the defence that 
the suit was barred. The Moonsiff of Behar gave the plaintiff a decree on the 
ground of his title under the deed of the 19th Baisakh 1260; that he had 
satisfactorily proved his possession up to wifhin a year of the institution of 
the suit as proprietor under that deed, and his position as partner in the estate; 
that he had brought his suit within one year of the possession by the vendee 
over whom he claimed a right of pre-emption; and that all the necessary preli- 
minary rites had been observed. 

He, therefore, gave a deoree for the plaintiff, with costs and interests. 

The lower Appellate Court (the Judge of Patna) reversed the decision, on 
the ground that the plaintiff's claim to pre-emption must stand or fall with the 
deed of 19th Baisakh 1260, on which he founded it. This had been admittedly 
set aside by a decision in the Moonsiff’s Court, dated 26th June 1856, and it 
was on the plaintiff who impugned the correctness of that decision to show 
clearly by the best evidence that that decision had been reversed on appeal. 
He had failed to do so, and it was unnecessary to enter into the question of 


Special Appeal, No. 1587 of 1869, from a decree of the Judge of Patna, dated the 7ht 
January 1889, affirming a decree of the Moonsiff of that district, dated the 25th April 1869. 
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his possession whether as proprietor or, as alleged by the defendant, ns farmer 


Turaxt Stva of the estate claimed by him. ` 


v. 
AIUSSAALAE 
DURGABAN. 


Mr. R. T. Allan and Mr. Twidale for eppellant. 


Baboo Annada Prasad Banerjee, Mr. C. Gregory, and Baboo Nilmadhab Sen 
for respondent. 


The judement of the Uourt was delivered by 


Kear, J.—The plaintiff is the special appellant. This is a suit in right of 
pre-emption ns sufee shurikh, or partner in the thing sold. The plaintiff alleged 


that he had purchased in 1260 B, S. (1853), from one of the co-parceners her . 


share in the property, and that the defendant who has purchased the share of 
Amirunnigsa, one of the six co-sharers, is a stranger, and therefore that he 
(the plaintiff), being a partner in the thing sold, has a preferential right. The 
plaintiff's vendor intervened, and applied to be admitted as a party to the suit ; 
she disputed the fact of the sale to the plaintiff, and was made a party to the 
suit. The first Court, looking into the long possession of the plaintiff which 
extended over 17 years, and to the fact that he had paid the Government 
revenge of the share purchased by him, gave the pluintiff a deeree, holding 
further (on the question of the performance of the ceremonies required by 
the Mohammedan law), that he had fulfilled the requirements of that law. 
The Judge has not looked into the question of possession at all. The Judge 
says that the plaintiff based his claim upon the deed of sale; and og that deed 
was set aside by the decision of the Moonsiff, although it appears that an 
appeal was preferred against that decision, the plaintiff not being able to 
show, as alleged by him, that the decision of the Moonsiff hus been reversed, 
his suit for pre-emption must fail without reference to the question of 
possession. The circumstances of this case are somewhat peculiar, It is 
admitted that the Moonsiff did pass a decision “setting aside the convey- 
ance of the plaintif, which is the basis of the plaintiff's claim, and it also 
appears that an appeal was preferred against that decision, but the result of 
that appeal cannot be known, inasmuch as the records of that time were 
burnt during the mutiny. Certainly it must be said that the Judge is right 
so far, in saying that, until it is shown that a decree of Court has been set aside, 
it must be presumed that that decision was correct; but looking to the cir- 
cumstances of this case, and to the fact that the plaintiff was precluded from 
showing the result of the appeal by causes beyond his control, we think that 
he was entitled to a finding on the question of possession, namely, whether 
his possession was that of a proprietor or that of a farmer, as contended by the 
special respondent. 


‘The possession of the plaintiff is not denied by the special respondent, and 
it is also shown that he has paid the Government revenue for many years. 
We, therefore, think that the real point for trial in this case was what the 
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nature of that possession was, ‘namely, whether it was that of a proprietor, as 
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asserted by the plaintiff, or that of a lessee, as asserted by the defendant. If Toranz Sixa 


that possession, which is admittedly a long and uninterrupted possession, is found 
to be that of a proprietor, we.see no reason why the plaintiff should not 
succeed in this case; but if, on the other hand, it should be found to be the 
possession of a lessee, his case must necessarily fail. The case is, therefore, 
remanded for the Judge to re-try it with reference to these remarks. Costs 
to follow the result, 


Before Hr. Justice Hitter and Mr. Justice Sir C. P. Hobhouse, Bart. 


PREMCHAND PEPARAH (Dzruxpawr) v. HULASHCHAND 
PEPARAH (Puarcrnr.)* 


Hindu Law—Adult Son—Maintenance. 


According to the Hindu or Jain Jaw, a father is not bound to maintain a grown-up son. 


Tms was a suit by the plaintiff, the adopted son of the defendant, for main- 


tenance, on the ground that the defendant had driven him away and refused 
to maintain him. The defence was that the defendant had renounced the 
plaintiff in consequence of his having mixed in low society, and having given 
up his studies. The Moonsiff held that an adopted son could not be 
renounced; that the defendant was bound in equity to maintain the plaintiff; 
and that the plaintiff was unable, from his state of health and immaturity of 
age, to provide for himself. He, accordingly, passed a decree in favor of the 
plaintiff for arrears of maintenance for the half-year then Inst passed. On 
appeal the Subordinate Judge confirmed the decision of the lower Court. 


The defendant appealed to the High Court. 


Baboo Aushutosh Chatterjee, for the appellant, contended that there was 
nothing in Hindu or Jain law which compels a father to support a grown-up 
son. 


Baboo Mahmi Mohan Roy, for the respondent, contended that the case must 
be decided with reference to its own peculiar circumstances; and as the Courts 
bolow found that the plaintiff was unable, from ill-health and immaturity of age, 
to provide for himself, although he had recently attained majority, his father 
was bound to provide for him, ' 


The judgment of the Court was delivered by 


Mirren, J.—We are of opinion that the decisions of the lower Courts 
ought to be reversed. We find no authority, either in the Hindu law, or in 
the Jain shastras, to support the position that a father is obliged to support a 
grown-up son. It is alleged that the plaintiff was laboring under illness, and 


4" Special Appeal, No. 1928 of 1869, from a decree of the Subordinate Judge of Moor- 


shedabad, dated the 81st Alay 1869, affirmiug a deciee of the Moonsiff of that district, 
dated the 12th November 1868, 
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1869 that he is, therefore, entitled, in justice and in equity, to receive maintenance 
Prrmonanp from his father, notwithstanding that he has arrived at majority. But illness 
Prr AEA was never made the ground of the plaintiff’s action ; and even if it had been, 
HULAsNCHAND we do not see any reason why a temporary disorder of the stomach should 
PRRARAH. onder it obligatory on the defendant to support the plaintiff, when no such 
obligation exists in law. 

The decisions of both the Courts below are, therefore, reversed, but under 
the circumstances of this case, without costs either in the lower Courts or in 

this Court. , 





Before Mr. Justice L. 8. Jackson and Mr. Justice Markby. 


oe NITAMBINI CHOWDIRAIN (Orrosrre Parry) v. SHASHI MUKHI CHOW- 
_— DHRAIN (Perrrioner.)* ‘ 


Act XXXV qof 1858 —Lunatio—Guardian—Appoiniment of. 


+ On an application for the appointment of a guardian to the estate of a lunatic under 
Act XXXV of 1868, the Judge should only appoint a person to take charge of the estate 
of the lunatic, without specifying of what that estate consists, 


Baboo Makini Mohan Roy for appellant. 
The respondent did not appear. 


Jacxson, J.—An application was made to the Zilla Judge, under Act 
XXXV of 1858, to make an order for the care of the estate of a lunatic, 
one Golakmani Chowdhrain, upon which application the Judge has directed 
the Collector of the district, under section 9 of the Act, to take charge of 
the estate. i 

This appeal is on the part of one Nitambini Chowdhrain. She at first sight 
appears to have no interest whatever in the subject-matter of the application, 
inasmuch as she makes no claim to the guardianship Of the lunatic in question, or 
to the charge of her estate. She, in short, denies that the lunatic has any estate 
whatever. It appears that this appellant came in to oppose the petition under 
Act XXXV, upon the ground that a schedule to the petition specified certain 
immoveable property as belonging to the lunatic, which property Nitambini 
declared to be at the time in her possession and enjoyment in succession to her 
deceased husband. That husband, it seems, claimed to be the adopted son 
of the late husband of Golakmani. A suit had been instituted by Sashi Mukhi, 
the petitioner in this case, and in that suit she had succeeded in having it 
declared that the adoption was invalid. 

The person described as being the adopted son has‘since died, but it appears 
that, notwithstanding the decision ‘as to his adoption, the property of the 


* Miscellaneous Regular Appeal, No. 408 of 1869, from anorder of the Judge of Midua- 
pore, dated the 27th August 1869. 
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husband of Golakmani is still in the hands of Nitambini. Nitambini, there- 1869 
fore, called upon the Judge to decide whether the immoveable property speci-  Nrrasmixt | 
fied was part of the estate of the alleged lunatic or no, and he decided that PRAT DEEAI 
fact against her ; and having so decided it, he made an order that the Collector Smas Muxur 
should take possession of the property, and intimated that, in case of necessity, CHOMDIEATAS 
the Court would give its aid to enforce the order for possession thereof; and 
taking this in connection with the petition as to the immoveable property in 
question, it seems there is reason to suppose he intended to give possession 
df that immoveable property as the property of the lunatic.. 

This, no doubt, was going beyond the purview of the Act, and the appellant 
seems to be entitled to have that portion of the order set aside. At the same 
time it seems to me that the Judge would never have entered into this ques- 
tion at all, if it had not been for the step taken by the appellant herself; and 
that, consequently, although she is entitled to have the Judge's order so far 
set right, it must be done at her cost, and she must pay her own costs of this 
appeal ns well asin the Judge’s Court. The Judge’s order will be cut down ; 
to the appointment of the Collector to take charge of the estate of the lunatic, 
without specification of what that estate consists. 


Marrey, J.—I am of the same opinion. 





Before Mr. Justice L. 8, Jackson and Mr. Justios Markby. 


PARESNATH MOOKERJEE Anp ornens (Jupasrent-Dzsrors) v. BINADIRAM 1870 
SEN AND OTHERS (DEOREE-HOLDERS, )* Jan. 6. 


Ewecution—Arrest—Payment into Court. 


Payment of money into Court by a judgment—debtor, tò prevent arrest under a writ 
of attachment, is not a voluntary payment; and on application by the decree-holder to 
take the money out, the judgment-debtor is not limited to those objections only which he 
raised to the right of the deckee-holder at the time of paying the money in. 

Tue facts of the case and the arguments on appeal are sufficiently stated 
in the judgment, 


Jackson, J.—In this case there was an outstanding decree against the 
judgment-debtors, and it appears to have been ascertained by the Court, on 
the 18th July 1858, that a certain sum was due under the decree to the 
plaintiff. The decree-holder made an application to the Subordinate Judge's 
Court to execute such decree, or adjudication, by arresting the person‘of the 
judgment-debtor; and the judgment-debtor, thereon, paid into Court the 
amount for which execution was sought, with a petition in which he stated 


4 Miscellaneous Special Appeal, No. 457 of 1869, from an order of the Judge of Beer- 
bhoom, dated the 8rd July 1869, reversing the order of the Subordinate Judge of that 
district, dated the 80th April 1869, 
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that the decree-holder was not entitled to interest, but only to the principal 
amount due; and he asked the Court to adjudicate the question of interest , 
before paying the amount to the decree-holder.. Afterwards, when the 
decree-holder sought to take this money out, and the matter came on for 


. hearing, the judgment-debtor raised the plea of limitation; and the Subor- 


dinate Judge being of opinion that execution was in fact barred by limita- 
tion, refused to allow the decree-holder to proceed; and this order coming 
on appeal before the Zilla Judge, he remarked that the money had been 
paid into Court by the judgment-debtor for the use of the judgment-credi- 
tor; and when the debtor made the payment, he did not plead limitation. 
He proceeds :—“ The judgment-debtor has clearly paid what the law would not 
“have compelled him to pay, but what in equity and conscience he ought to 
“have paid. He cannot, therefore, recover back the money, or plead limitation, 
“as he now does for the first time, on 19th April 1869.” 
In support of this judgment, the vakeel for the decree-holder, special 
respondent, contends, that the payment of this money by the judgment-debtor 
was a voluntary payment; that it was a payment on account, of the decree- : 
holder ; that it was charged with only one condition or protest, namely, that ( 
the decree-holder was not entitled to recover interest; and that, consequently, 
the judgment-debtor is restricted to that one objection; and that objection. 
failing, the Court must pay the amount to the decree-holder. S 
It seems to me that these contentions are unfounded. The judgment- `N 
debtor did not pay the money to the use of the decree-holder, but he paid 
into Court, under pressure of an application to arrest his person, a sum of 
money for the recovery of which the application was made, making at the i 
same time but one objection, namely, that the decree-holder was not entitled 
to interest. But it seems to me quite clear that he did not thereby debar 


‘himself from making any other objection that might arise. He was entitled 


to be heard, and to take whatever objections of law or fact he could before 


_ the Court, previous to that money being paid away to the decree-holder; and 


the justice of this appears to me to be manifest, if we consider how impossible 
it would be for a party who is threatened with arrest, to consider every ques- 
tion and every objection that would be open to him to make, or to inform 
himself precisely upon every fact and every point of law that might arise. 

It is not necessary to go beyond the actual point which arises in this.case, 
and to consider what might be open to the judgment-debtor if this money - 
had been actually paid to the judgment-creditor. Jt is sufficient to say that 
the amount was in deposit in Court, and that the Court was bound to pay 
that amount to the person entitled to it. The Court would not 
be justified in paying it to the judgment-creditor, if the judgment-debtor 
succeeded in making out any reason in law by which the judginent-creditor 
was restrained from recovering it. 

It seems to me, therefore, that the case must go back to the lower Court, 
in order that it may try whether execution is barred or not. 
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Marey, J.—I am of the same opinion. It seems to me that payment into 1870 
Court under the pressure of the process of arrest in no way affected the rights Pannswatn 
of the parties. I think it is quite clear that it would have been s0, if the MooRikEN 
money had been paid into Court simply without any protest whatever; and Reena 
I think it makes no difference at all that a party, in paying the money into a 
Court, protested as to one point, but was silent as to other grounds which he 
had to urge against process of execution being igsued upon this decree. . 


Before Mr. Justice L. 8. Jackson and Afr. Justices Markby. 


GAJENDRANARAYAN ROY (Drorer-Houper) v. HEMANGINI DASI, Morrnen 1870 
AND GUARDIAN or PURNA CHANDRA MITTER (Jupemexr-Dxnton.)* Jan. 8. 


Surety—Act VIII of 1859, 8. 204—Egecution of Decree. . 


Where sale in execution of a decree was stayed on the security given by a third party, 
held that, on default by the defendant, the decree could not be summarily enforced against 
such suwety under section 204 of Act VIL of 1859. 


In execution of a decree against the judgment-debtor, certain property was 
attached and advertized for sale. ‘The sale was stayed on the application of 
Hemangini Dasi, who gave a bond for the due payment of the amount of the 
decree. 

The judgment-creditor, on default by the judgment-debtor, applied for ` 
leave to enforce the original decree against Hemangini, by attachment and 
sale of the property of the surety. 

The Judge refused the application. 

The decree-holder appealed to the High Court. 


Baboo Ashulash Dhur for appellant. 
Baboo Bhawani Charan Dutt for respondent. 


Jacxson, J.—It is admitted that in this case, if we follow the ruling in the $ 
casc of Ramkissen Dass v. Hurku Singh (1), the appeal of the decree-holder 
must fhil, inasmuch ns the object of the decree-holder in this case is to enforce, 
in a summary way, by proceeding in execution, a security bond entered into by a 
party who was not a party to the original suit, and entered into subsequent to 
the judgment, In such cases it is held by the learned Judges in the case , 
referred to, that the provisions of section 204 do not apply; and it is admitted: 
that there is no other provision of the Civil Procedure Code under which such 
security bond can be summarily enforced. I myself consider there is no renr- 
son whatever for differing from the opinion expressed in that cnse as to the 
meaning of section 204, That is one of the sections referring to the steps 


* Miscollancous Regular Appeal, No. 421 of 1869, from an order of the OMtciating 
Judge of Midnapore, dated the 4th September 1869. 


(1) 7 W. R., 827. 
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1870 which may be taken, and to the mode of commencing procecdings in execution 
Gazexpra- immediately after judgment, and the words of the section are :—“ Wherever a 
oe Roy « person has become liable as security for the performance of a decree or of 
st a “ any part thereof, the decree may be executed against such person.” The 
‘ effect of that clearly is to make such person one of the persons against whom 
the execution may be applied for, and taken out in like manner as against the 
a defendant. The section appears to go no further, and not to contemplate obli- 
gations or engagements entered into subsequent to the judgment. I think, 
therefore, that, on this ground, and without entering into the other questions 
which are somewhat complicated in their nature, the appeal of the decree- 

holder ought to be dismissed with costs. 


Marspy, J.—I am of the same opinion upon the authority of the case re- 
.ferred to, 


1 





Before Mr. Justice E. Jackson and Mr. Justice Sir C. P. Hobhouse, Bart. . 


1870 HARDAYAL MANDAL (Pianerivr) v. TIRTHANAND THAKUR AND ANOTIER 
Jan. 8. E (DEFERDANTS.)* i 


Appeal—Superintendence—24 § 25 Vict., c 104, s. 15. 


When a Court, subject to the appellate jurisdiction of the High Court, refuses to enter- 
tain a suit over which it has jurisdiction, the High Comt may, under its general power 
of superintendence, order the Court below to entertain such suit, notwithstanding that no 
appeal would lie to the High Court from the decree in such suit. 


Baboo Rupnath Banerjee for appellant. i 
Baboo Taraknath Dult for respondents. 
The facts of the ease sufficiently appear in the judgment of 


Jacxson, J.—The plaintif prefers this suit to recover the sum of 
“e rupecs 112, principal and interest, from the defendant, under tho following cir- 
cumstances :— 

The defendant had sued the plaintiff for, arrears of rent, alleging that the 
defendant's rent was at the rate of rupees 50 per annum. ‘The present plain- 
tiff in answer stated that his rent was rupees 26 per annum. In the first Court 

. there was a decree at the rate of rupees 25. In the Appellate Court, however, 
that decision was reversed, and a decree was passed at the rate of rupees 50. 
On special appeal, the lower Appellate Court's judgment was set aside, and 

the rate decreed by the first Court was held to be the proper rate. In the 
mean time, however, the present defendant had sued out execution of the lower 
Appellate Court’s decree at the higher rate, and had realized the whole of 


* Special Appeal, No. 1687 of 1869, from a decree of the Subordinate Judge of Purneah, 
dated the 17th April 1869, reversing a decree of the Sudder Moonsiff of that district, 
dated the 80th January 1869. 
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the rent at the higher rate. The present plaintiff, after applying to the 
Collector to recover the excess amount which the defendant had in this way 
realized, and having been told by the Collector that he could not interfere, 
brought this suit in the Civil Couvt to recover the amount which the defendant 
had wrongly obtained from him. In the first Court he obtained a decree, but 
in the Appellate Court, the Subordinate Judge of Purneah held, first, that the 
suit was barred by the Law of Limitation; and, secondly, that the Collector 
was the only authority who had jurisdiction to refund the excess money; and, 
upon that view of the law, the Subordinate Judge dismissed the suit. 

On special appeal, itis contended that the Subordinate Judge was wrong 
on both these points. t 

A preliminary objection to the hearing of the special appeal arises on the 
ground that the suit is onc in the nature of a Small Cause Court suit The 
suit is one for ordinary damages, and is of a nature that it might have been 
brought in a Court of Small Causes, and, therefore, no special appeal lies to 
this Court. This objection, however, was not directly taken by the opposite 
side, but itia one which goes to the root of the special appeal, and is one 
which bars the hearing of the special appeal. But looking to all the facts 
and circumstances of this case, there appears to be no doubt that the Subor- 
dinate Judge had jurisdiction; and if he had jurisdiction in the case, and 
has refused to exercise it, this Court is bound in justice to the party injured 
by his decision to see that that jurisdiction is exercised. Under section 16 
of the Charter Act, this Court has authority to see that the lower Courts carry 
out their duties correctly; and. the present is cortainly a case in which, 
under section 15 of the Charter, the lower Appellate Court should be direoted 
to exercise the jurisdiction which it possesses under the law. 

It is true, as the Subordinate Judge has said, that the Collector might have 
exercised his jurisdiction in the first instance, and might have taken steps to 
return the excess money paid by the defendant through the plaintiff's fault. 

The rules regarding execution procéedings in the Civil Court and in the 
Collector's Court are somewhat different. Section 11, Act XXII of 1861, 
directs that all questions “ arising between the parties to the suit in which the 
“decree was passed, and relating to the execution of the decree, shall be 
“ determined by order of the Court executing the decree, and not by a sepa- 
“ rate suit.” No such law, however, applies to cases before a Collector's Court. 
That section-is not in any way made applicable to cases under Act X of 18659, 
Under such circumstances, as the Collector has not exercised a proper jurisdic- 
tion, and as an injury has clearly been done to the plaintiff, the claim should 
be heard by the Civil Court. There being no bar to such hearing, it is not 
right that the Subordinate Judge shquld send the plaintiff back again to the 
Collector. He should, we think, hear the appeal and decide the case finally, 

With reference to his decision on the question of limitation, the Subordinate 
Judge does not state under what section of the Limitation Law he holds the claim 
to be barred. He apparently applies a three-year's limitation. Amongst all the 
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different sections in the Limitation Law there is no special section which refers 
to cages of this description. Such cases, we think, fall under clause 16, sec- 
tion Dof the Act, which would give six years’ limitation from the time when 
the cause of action accrued. In the present case it is admitted that the plain- 
tifs cause of action accrued on the Ist of August 1865, when the High Court 
restored the decision of the firat Court; and, therefore, the plaintiff is not 
barred. 

The special appeal must be dismissed, and the case will be remanded to the 
Subordinate Judge, in order that he may restore it to his file, and proceed to 
try it. The only issue which he will have to try is the issue of fact, whether 
the defendant's allegation that he repaid the excess money to the plaintiff is 


"correct or not. 


We make no order as to the costs of this Court, as we do not think that this 
is a case in which costs should be awarded. 


Before Mr. Justice Phear and Mr, Justice E. Jackson. 


THE COURT OF WARDS (Puarere) v. RAJA LILANAND SING BAHADUR 
AND OTHERS (DEFENDANTS) AND ANOTHER (PLALNTIFF.)* 


Framing of Plaint. 


Baboos Jagadanand Mookerjee and Anukul Chandra Mookerjee for the ap- 
pellants. 


> 


Mr. Paul, Baboo Aninda Prasad Pie, and Mr. R. E. Twidale for the 
respondents. 


Puear, J.—I am of opinion that the decision of the Subordinate Judge is 
right, precisely for the reasons which hé himself gives in his judgment. 

It is to be regretted that the plaint has been framed with, apparently, a very 
vague apprehension of the plaintiff's right in the matter. The prayer runs 
shortly thus: to adjudicate prescriptive right to irrigate the lands of certain 
mauzas; to remove two bands on the named river at specified places ; and to 
obtain an order for the flow of water of the said river, as far as the villages 
comprising the Pergunna of Havelli Kharrakpore 

Now it is conceded, I think, that the plaintiff's right is simply such a right, 
as a riparian proprietor has, to have the water of a stream allowed to come 
down to him substantially in its natural state, not materially diminished by the 
user and acts of proprietors above him. This is not a prescriptive right; it is 
a right naturally incident to his property in the land through which the stream 
passes, and he can have no claim to remove bands situated in the stream upon 
land which is not his, except so far as the removal may be necessary to prevent 


* Regular Appeal, No. 182 of 1869, from a decree of the Subordinate Judge of Bhau- 
gulpore, dated the 12th March 1869. 
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them from interfering with his natural right to the water; and it seems to me 
almost nonsense in the mouth of an educated man, such as I suppose, the 
Government pleader at Bhaugulpore must be, to pray “to obtain an order for 
the flow of the river” to n specified place. 

But, treating this suit as a complaint against the defendants for having, by 
means of certain specified bands, taken away an excessive quantity of water 
from the river to the damage of the plaintiff below, I think that the matter of 
that ‘complaint is not made out by the plaintiff's evidence. I quite agree with 
the Subordinate Judge that the oral testimony of the plaintiff's witnesses is 
not to be depended upon. More than one of them, as it seems to me, contra- 
dicts himself; and in more than one instance, the witnesses are contradictory of 
each other. But, moreover, as the Subordinate Judge observes, itis the main 
object of them all to make out that there were no bands in the river at the places 
mentioned until so Inte as 1274 (1867) ; and yet it is quite clear from the com- 
plaints which have been made by the plaintiff, or by the plaintiffs predecessors, in 
the Criminal Court, that such bands have existed at different times before 1274, 
even sgo far back as 1846. The evidence, therefore, of the plaintiff's witnesses 
is essentially untrue, and I have no doubt with the Subordinate Judge that 
bands have been erected in the river by the defendants for the purpose of 
taking waters from it during a long course of time whenever there was need. 
That being so, and there having been clearly, as far as I can see, no continuous 
maintenance of a band, each one of the acts of setting up a band constituted 
n separate cause of action, and the plaintiff's complaint ought to have been 
specifteally directed to one or more of these. Had the plaint been so framed, 
or in other words had this been a suit for damages and for a declaration 
of right based on the alleged erection of these bands in 1274, then, sup- 
posing the fact of erection proved, the next principal question would have 
been,—Did the defendants by erecting these bands abstract water from the 
river in excess of a reasonable user of the stream, and to the damage of the 
plaintiff? 

Upon this point the Subordinate Judge makes remarks, which T am ‘perfectly 
willing to adopt as the grounds of my judgment. He says :—“ As the plaintiff 
“ has failed to give any evidence of by how mach the volume of water was dimi- 
“ nished, the Court is not in a position to adjudicate that point. As to the 
“ general question of the owner of servient lands having a right to the water 
“ of a running stream, it may be answered in the affirmative in the same manner 
“that the owner of dominant lands has the same. All depends upon the 
“volume of water in the river; and unless the precise quantity of the usual 
« flow and of the diminution be given, no conclusion can be arrived at.” 

That is exactly what I think is the state of case here. It is quite impos- 
sible, in the absence of any evidence as to the quantity of water in the river, 
to come to any conclusion as to whether the plaintiff's rights have been 
infringed or not. 
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1870 I would, therefore, affirm the decision of the Subordinate Judge, and dis- 
Court  miss-this appeal with costs. 
oF Warps : 
TON Jackson, J.—I am quite of the same opinion. I think that the Subordinate 
Ja Lra- 


NaxD Swa Judge has very properly dismissed the suit, because in my opinion the 
™% plaintiff has not proved the cause of action on which he preferred his 
suit, Iam not satisfied on the evidence, as the Subordinate Judge equal- 
ly was notsatisfied, that the bands were erected for the first time by the 
defendants in the year alleged by the plaintiff. There seems to be no doubt 
that these bands have been constantly erected; even from the plaintiff's 
evidence this fact is proved. The circumstance that they have not been 
before this objected to, shows that such bands can be erected without 
injury to the plaintiff The evidence of the defendants is to the effect that, 
although the bands are erected, a passage for water is left open, and this is pro- 
bably the case. It may be that the defendants have been appropriating more of 
the water than they are entitled to, but of that the plaintiff has given no evidence 
upon which we can form any judgment. It would appear also that fresh bands 
are erected every year; and, therefore, the question as to how far the band in- 
jures the plaintiff must depend on the circumstances connected with each band, 
and the water in the river at the time it is erected. 
I concur with the Subordinate Judge that the present dispute has arisen 
entirely from the fact that in that particular year the volume of water in the 
river was less than in other years. I would also dismiss the appeal with costs. 


Before My, Justice Macpherson and Mr. Justice E. Jackson, 
1870 MUSSAMAT GOSMIAH (Puamrirr) v. TAFFUZZUL HOSSEIN (Darexpanr.)* 
Act VIII of 1859, a 260—Suit for Declaration—Fraud—Certificate of Sale. 
Section 260, Act VIII of 1859, is no bar to a snit for a declaration that the name of the 


certified purchaser was inserted in the certificate of sale fraudulently and without the con- 
sent of the real purchaser. > 


Ture was a suit by the plaintiff for a declaration that he was the real pur- 
chaser of the property in dispute. The plaint stated that, although the plaint- 
iff had paid the earnest-money, the defendant had fraudulently caused his name 
to be inserted in the certificate of sale. The defence was (inter alia) that the 
guit would not lie under section 260, Act VIII of 1859. The Moonsiff held 
that section 260, Act VIII of 1869, was applicable to the case; and, therefore, 
dismissed the suit with costs. On appeal the Subordinate Judge confirmed 
the decision of the lower Court. 


* Special Appeal, No. 1756 of 1869, from a decree of the Subordinate Jndge of Bhagul- 
pore, dated the 27th May 1899, affirming a deciee of the Moonsiff of that district, dated 
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Tho plaintiff appealed to the High Court. 1870 
` Baboo Chandra Madhab Ghose and Baboo Lakhs Charan Bose for the Mossamar 
appellant. 3 v. 
TAFFUZZUL 
Mr. C. Gregory and Munshi Mohammed Yusaff for the respondent. Hossein. 


The judgment of the Court was delivered by 


Maopnerson, J.—We remand this case to the first Court for trial on the 
merits. Section 260, Act VIII of 1859, does not apply to it That section 
says:— The certificate shall state the name of the person who at the time of 
tt sale is declared to be the actual purchaser, and any suit brought against the 
“ certified purchaser, on the ground that the purchase was made on behalf of 
t another person, not the certified purchaser, though by agreement the name of 
“ the certified purchaser was used, shall be dismissed with costs.” 

In the first instance, the name of the certified purchaser was not used ‘ by 
agreement,” but was inserted in the certificate by fraud on the part of the 
defendant, and contrary to the wishes of the purchaser. The defendant has 
already been convicted of and punished for the fraud, and there is nothing in 
section 260 to prevent the suit from being entertained. The case must be 
remanded for trial, and the costs of this appeal will follow its result. 


Before Mr. Justice Phear and Mr, Justioe Mitier, 
ISWARCHANDRA DAS (ONE OF THE DEFENDANTS) v. JUGAL KISHOR CHUCKER- 1870 
è BUTTY (Puamrtirr,)* Jan, 19, 
Ameen—Looal Investigation—Act VIII of 1859, a. 180. 


Functions of an Ameen appointed to hold a local investigation, under section 180, Act 
VIII of 1859, discussed. : 


Baboo Bhairab Chandra Banerjee for appellant. 
‘The respondent did not appear. 


Tre facts are fully stated in the judgment of the Court, which was dali- 
vered by à 


Puear, J.—This is a suit to obtain a declaration of the plaintiff's right of 
possession to certain land as against the defendant. There are, therefore, two 
elements in the cause of this suit: first, the possession of the plaintiff; and, 
secondly, his title as against the defendant to retain that possession, As far 
as we can judge from the written judgment of the Court below, that Court 
was of opinion that the plaintiff had failed to show any title to the land as 
against the defendant. The words of the Judge are:—“ It appears that 
“plaintiff has failed to produce his title deed, the potta, whereby to show 


* Special Appeal, No. 2828 of 1869, from a decree of the Subordinate Judge of Backer- 
gunge, dated the 29th June 1869, modifying a decrea of the Moonsiff of that district, dated 
the 20th June 1867. 
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1870 “that the lands in demand are included within the talook.” Apparently 
“Jewaronan- Some other inferior documentary evidence was put in for the purpose of 
pA Das supporting his title. But the Judge considered that even that evidence did not 
Joga. Knor extend to the land in dispute. Under these circumstances, it seems that the 
abi deta First Court sent an Ameen into the Mofussil, as the Subordinate Judge says, 
‘to ascertain the real facts of right and possession, and the boundary of the 
place ;” and the Judge remarks that the Moonsiff did well in doing ao. I 
quite agree with the pleader who has argued this case on behalf of the appel- 
tant, that this proceeding is entirely unjustifiable. It really amounted to 
deputing the decision of this case to the Ameen. This Court has very many 
times, in reference to proceedings of this kind, expressed its opinion that 
section 180 of the Civil Procedure Code does not warrant a Civil Court in 
deputing its functions to an Ameen, whom it sends to the locality for the pur- 
pose of making a local investigation. All that it can charge the Ameen with, 
is to obtain such information with regard to the physical features of the place 
in dispute, the identification of land depicted in maps with the parcels which 
are subject of the suit, the identification of maps with one another by the aid 
of objects to be found on the land, and other matters of this kind which may 
be of use in, and auxiliary to, the proper trial of the suit by the Court before 
which it is pending. 

It is not very clear to my mind, from the judgment of the lower Appellate 
Court, to what extent that Court has relied upon the report which the Ameen, 
deputed in the way I have just mentioned, made to the Court. But I think 
I gather from it that the Subordinate Judge has found in that report the only 
evidence of title upon which the plaintiff has been allowed to succeed. In 
that report the Ameen states; that it appeara from the copy of a kabuliat filed by 
one of the defendants, whom he mentions, not the appellant, that a certain 
plot of land, a portion of which is in dispute, appertains to the howla of the 
plaintiff; and upon this statement of the Ameen the lower Appellate Court 
has based its judgment in favor of the plaintiff. The appellant objects to this 
. statement being used in evidence against him, and I think that objection is 
good. Itis obvious that this evidence, if evidence it can be called, is intrin- 
sically of the weakest possible character, and if it had been adduced and 
tendered in open Court, the appellant would have been entitled to object to it, 
and to require that it should be excluded. A copy of a kabuliat simply filed 
by one of his co-defendants certainly ought not to have been used in eyidence 
against him without his consent; still less, if I may say so, ought the statements 
of the Ameen sent to make a local investigation with reference to the effects 
of this copy of the kabuliat to have been treated as any thing upon which 
the Civil Court could act. I think, therefore, that the decree of the lower 
Court, so far as it was adverse to the appellant, was made without legal mate- 
rials to support it, and that this appeal ought to be decreed. The decree of 
the lower Court must be reversed, and the suit be dismissed as against the 

appellant. The appellant will have his costs in all the Courts. $ 
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Bofore Mr, Justice Loch and Mr, Justice Mitter, 


SHEIKH MAHOMED BASIRULLA (DEOREE-HOLDER) v, SHEIKH 
ABDULLA AND OTHERS (JUDGMENT-DEBTORS.)* 


Execution—Decres, 


A decree-holder caused certain property to be sold by auction in execution of his 
decree, alleging it to belong to his judgment-debtor. He purchased it himself, and set off 
the price against the amount of his decree, which was thus satisfied. It was afterwards 
found that the judgment—debtor had no interest in the property, and it was recovered by 


the real owner. 
Held, that no fresh execution of the decree could issue against the jadgment-debtor, 
The decree-holder could not recover his purchase-money. He was in no better position 


than a stranger, 


Suen Å HMEDULLA Coownney, father of Sheikh Mahomed Basirulla, the pre- 
sent appellant, obtained a decree agninst one Sheikh Rahamulla, for 6,229 rupees, 
and caused certain property to be sold by auction in execution of his decree, 
alleging it to be the property of his judgment-debtor. The decree-holder 
purchased it himself for rupees 4,315, and was put into possession of it. He 
set off the amount of the purchase-money against the sum due under the decree. 
The remainder was paid in cash by the judgment-debtor, and the decree 
was thus fully executed. Subsequently, Alimunissa, the wife of the judgment- 
debtor, brought a suit for the same property, alleging it was hers, and not the 
judgment-debtor's. It was found that there was no fraud on the part of the 
judgment-debtor, and she recovered possession. Sheikh Mahomed Basirulla 
now sought for fresh execution of his father’s decree to the extent of the money 
which had been paid for the property. The Subordinate Judge of Chittagong 
dismissed the application. He said “ the decree-holder must abide by the con- 
“ sequence of the steps deliberately taken by him. He cannot now urge the 
“plea of mistake. The principle of caveat emptor applies. If he (the decree- 
“ holder) had taken proper care, he would never have caused the property of 
‘t another person to be sold, alleging it to be the property of his judgment- 
«“ debtor, and purchased it himself.” A 

This decision was confirmed by the Officiating Additional Judge, on the 
ground that there had been no warranty of title, and “ the appellant, both as 
decree-holder and purchaser, was bound to be especially careful in looking 
after his title.” 

The decree-holder then appealed to the High Court. 


* Miscellancous Special Appeal, No. 896 of 1869, from an order of the Officiating Addi- 
tional Judge. of Chittagong, dated tho 12th June 1869, affirming an order of the Subordi- 
nate Judge of that district, dated the 80th December 1868, 
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1870 Baboo Lakhi Charan Bose for appellant. 
MONEN = Baboo Nalit Chandra Sen for respondents. 
oe The judgment of the Court was delivered by 
SHEIKH 


ABDULLA, Locs, J.—We think the judgment of the Court below is right. The 
decree-holder is not in a better position than any other auction-purchaser, a 
stranger. In this case if the auction-purchaser had been a stranger, he ` 
would not have been entitled to recover his purchase-money, and this must 
be the case where the auction-purchaser is the decree-holder. We, therefore, 
reject this appeal with costs. 


m 


Before Mr. Justice Looh and Mr, Justios Sir C. P. Hobhouse, Bart, 


1870 MUSSAMAT HARASUNDARI BAISTABI (Puarytirr) vo. MUSSAMAT JAYADURGA 


Jan, Zl. BAISTABI AND OTAER8S (DEFENDANTS. )* 
Pree silks intel: 


Minor Daughter, Custody of—Act XL of 1858, +. 2~Act IX of 1861, se. 1, 2, 8—Principal 
Civil Court of Original Jurisdiction, 

An application was made to a Moonsiff for the custody of a minor daughter, which, on 
appeal to the Civil Judge, was dismissed. On appeal to the High Court, held, all the 
proceedings must be quashed. The application should have been made in the principal y 
Civil Court of original jurisdiction in the district. 

‘Tus was an application by a mother, for the custody of her minor daughter, 
who was about eight or ten years of age. The application was made to the ' 
first grade Moonsiff of Beauleah. The plaintiff alleged that, in Paus 1268 i 

. (1861), she was ill, and went from Beauleah to Kumarkhali for her health; 
that she left her infant daughter with the defendant, Jayadurga, on the under- 
standing that she (plaintiff) should pay the expenses of the child, and that on 
her return she shoyld receive her back; that, on her return after about seven 

3 years’ absence, she asked for the child, and the defendants refused to give her 
up. She also alleged that she had made several payments for the child’s 
support. 

The defence was that the child had been given to Gaurmani in Maugh 1267 
(January 1861); that in, that month the plaintiff being unable to support the 
child had left it with her when one and half years old, renouncing all claim 
to it, and had ratified the transaction of gift of the child by petition to the 
Magistrate, and that the plaintiff had never paid a pice towards the support 
of the child. A ' 

The Moonsiff held that such a gift was invalid; that no adoption could take 
place of a daughter, but only of a son, that he might offer oblation. He 


* Special Appeal, No. 1764 of 1869, from a decree of the Officiating Judge of Raj- 
shahye, dated the 28th May 1869, reversing a decree of the Moonsiff of that district, 
dated the 26th October 1868, 
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found that both the plaintiff and defendants were prostitutes, and it was 
intended that the girl should follow the same trade; but he said, the plaintiff 
“being the natural mother cannot be deprived of the custody of her daughter ;”” 
ond held that she was entitled to a decree with costs. 

The defendants appealed to the Judge, who was of opinion that, in the 
petition to the Magistrate referred to, the plaintiff had renounced all claim to 
the child without giving the defendants any claim to it; that she had to all 
intents and purposes deserted the child since 1861, and had not since perform- 
ed any maternal duties towards it; and that the child, “an intelligent girl of 
some ten years of age,” refused to go with the plaintiff, and “ she was free to 
go whithersoever she may wish.” He dismissed plaintiff's application, and 
directed her to pay all the costs of the original suit and appeal. 

The plaintiff appealed to the High Court, on the ground (inter alia) that 
her condact conld not be construed into desertion; that as natural guardian 
she was entitled to the oustody of the child who was of too tender an age to 
select a guardian for herself. 


Baboo Jogendranath Bose for appellant. 
Baboo Nalit Chandra Sen for respondents. 
The judgment of the Court was delivered by 


Hoxxovss, J.—Wo think that, in this case, the proceedings of the Court 
below must be set aside as proceedings held without jurisdiction. The plaintiff 
in this suit sought to obtain possession of the person of her daughter, a minor, 
found to be of the age of ten years. Her statement was that she had left the 
minor daughter in question in temporary charge of the defendants whilst she 
was absent, ill, and now on her return they refused to give the daughter up. Their 
statement was that the daughter in question had been gifted to them by the 
plaintiff. But whatever may have been the statements on either side, the fact 
remained that the thing in dispute was the custody of a female minor of tender 
years. Now in Act XL of 1858, it is declared generally by section 2 that the 
care of the persons of all minors is subject to the jurisdiction of the Civil 
Courts. But by the provisions of Act IX of 1861, there are more express de- 
clarations as to the custody and guardianship of minors, and by section 1 of that 
Act it is enacted that “any relative of a minor who may desire to prefer 
“ any claim in respect of the custody of such minor must make application to 


_ “the principal Civil Court of original jurisdiction in the district by which such 


“ application, if preferred in the form of a regular suit, would be cognizable.” 
When, therefore, the matter substantially in dispute between the parties to this 
suit was the custody of the person of the female minor in question, the appli- 
cation should have been made to the Principal Civil Court of original jurisdic- 
tion in the district, and such Court alone had, by the Actin question, jurisdic- 
tion to entertain such an application, and dispose of it. This being so, we 
think that the Court below as a Court exercising appellate jurisdiction, and the 
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Court of the Moonsiff not being a principal Civil Court of the district exercis- 


Mussamar ing original juriadiction, had no jurisdiction to entertain this particular suit 


HARASUNDABI 
BAISTABI . 


v. 
Mussanar 


JAYADURGEL 


Baisvant. 


before us, and we, therefore, set aside the decisions of both Courts as decisions 
passed without jurisdiction. 

Still the fuct remains that this was in reality an application for the custody 
of the person of the female minor, and from certain findings of the first Court 
it would seem as if application for such custody had been made for the pur- 
poses (both on the one side and on the other) of leading to the demoralization 
of the minor in question, The first Court finds that “ the parties to this suit 
“are. public prostitutes, and the daughters given and taken by them are 
“intended to be prostitutes;” and then the Court goes on to say that although it 
is true that “the plaintiff is demanding her daughter with the intention of making 
“ her a public prostitute, yet she being the natural mother cannot be deprived 
“of the custody of her daughter.” Butwe donot soread the law. The care 
of the persons of minors is declared to be in the Civil Courts, that they have 
jurisdiction in the matter of such case, and the custody of the persons of such 
minors, when that custody is in dispute, is declared by Act IX of 1861, and 
especially by section 1 of that Act, to be within the jurisdiction of the principal 
Civil Court of original juriadiction of the district. Whilst, therefore, we 
set aside the decisions of the Courts below as passed without jurisdiction, we 
direct that the record be sent to the principal Civil Court of original jurisdic- 
tion, that is to the Civil Judge, that he may entertain the petition of the pluin- 
tiff as an application under the provisions of Act IX of 1861, and that he 
dispose of the question of the custody of the minor in accordance with the 
provisions of that Act, 

We would call the attention of the Judge to the fact that, under the pro- 
visions of section 2 of the Act, he would appear to have power to provide at 
once for the proper custody of the minor, pending the suit ; and that under the 
provisions of section 3 of the snid Act, he is, in the words of the said Act, 


` empowered to make such order as he shall think fit in respect of the ultimate 


custody of the minor. 
We think in the matter ôf costs, so far as this case has gone, that each party 


must pay his own costs in all the Courts. 
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The Judge must treat the evidence on the record as if it were no evidence . 


at all, and must enquire into the matter before him altogether de novo. 
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Before Mr. Justice Phear and Mr. Justice Mitter. 


GANGA GOBIND SEN (Derexp.inr) v. GOBIND.CHANDRA ROY AND ANOTHER 
(PLArntiprs.)* 


Jurisdiction—Collector's Court. 


Where a tenant had executed a kabuliat to fom persona, held, two of them could not sue 
him for arrears of rent in the Collector's Court, making their other two co-sharers, or their 
representatives, defendants jointly with him. 


Ananda Chandra Ghosal for appellant. 
Natit Chandra Sen for respondents. 


Paar, J.—In this case the defendant has executed a kabuliat to four 
persons jointly. Two of them sue him in the Collector's Court for arrears of 
rent, making their co-sharers, or the representatives of those co-sharers, defend- 
ants jointly with the tenant. É 

We think that a suit of this kind cannot be brought in the Collector's Court, 
because any decision passed in it would purport to determine a matter between 
co-sharers of property, and it is clear that the Collector has no power to give 
a decree of this kind. If all the parties who are jointly entitled to rent due 
under a kabuliat cannot agree to sue together in the Collector's Court, and one 
or more of them has such a right to a share as entitles him to recover it by 
suit, it must be by suit in the Civil Court, in which the decree will bind his co- 
sharers as well as the tenant, and give the tenant due protection against any 
claim which might be made by the other sharers of the estate. 

The decree of the lower Courts must be reversed, and the plaintiffs suit 
must be dismissed. The appellant will get his costs in all the Courts, 


* Special Appeal, No. 2438 of 1869, from a deoree of the Officiating Jndge of Tippera, 
dated the 25th Angust 1869, affirming a decree of the Deputy Collector of that district, 
dated the Bist May 1869. 
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Before Mr, Justice In 8. Jackson and Mr, Justice Glover. 


PURNA CHANDRA ROY AND OTHERS (JUDGMENT-DEBTORS) v. ABHAYA 
CHANDRA ROY AND ANOTHER (DECREB-HOLDERS.)* 


Benami-—Decree-holder—Ewecution. 


“When a decree is assigned to A. for his benefit, in the name of B., B., the ostensible 
decree-holder, may take out execution, 


>a 


Karras Cuaxpra Sen applied to the Moonsiff of Backergunge to execute a 

decree obtained against one Purna Chandra Roy. The latter objected to the 
issue of execution, on the ground that Kailas Chandra Sen was not the bond 
Jide purchaser of the decree; thatithad been purchased under a kobala by one 
Abhaya Chandra Roy, in his name. The Moonsiff was of opinion, on the 
evidence, that Kailas Chandra Sen was the real purchaser of the decree on 
his own account, and ordered “that the plea of benami set up by the judg- 
ment-debtor be disallowed.” On appeal, the Officiating Judge of Backergunge 
was of opinion that the decree had been purchased by Kailas Chandra Sen, 
benami, for Abhaya Chandra, but considered that there could be no objection 
to the execution of the decree on that account. He confirmed the order of 
the Moonsiff. - 

The judgment-debtor appealed to the High Court, on the grounds: 

1. That as Kailas Chandra had no real interest in the decree, his applica- 
tion to execute it should be disallowed. 

2. Mere possession of a decree, without any title to it, would not entitle 
him to sue out execution thereon. 


Baboo Girja Sankar Mazumdar for appellants. 
Baboo Jogendra Nath Bose for respondents. 
The judgment of the Court was delivered by 


~ Jackson, J.—The contention in this case is, that the Judge of the lower 
Appellate Court ought not to have allowed the decree-holder to carry on exe- 
cution, if he had found that the assignment of the decree was a benami trans- 
action, and there is no other circumstance alleged. The mere fact of a decree 
being assigned to A. for his benefit, although by agreement the name of B. 
was used, will not prevent execution being taken out in the name of the osten- 
sible decree-holder. I think the appeal must be dismissed with costs, 


* Miscellaneous Special Appeal, No, 449 of 1869, from an order of the Judge of Backer- 
gauge, dated the 28th July 1869. affirming an order of the Sudder Moonsiff of that district, 
dated the 18th June 1868, 
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Before Mr. Justice Bayley and Afr. Justice Markby, 


OUDHBEHARI LAL (DEORER-HOLDER) v. BRAJAMOHAN LAL 1870 
(JuDGMENT-DEBTOR. )* Fb Ae 


Limitation—Act XIV of 1859, s. 20—Proceeding—Joint Decree. 


Tn the cage of a joint decree, a bond fide proceeding by any one of the decree-holders is a a : 
sufficient proceeding to keep the decree alive within section 20 of Act XIV of 1859. 


Oudbehnari Lal and Goverdhan Lal obtained a joint decree, on the 10th 
July 1863, against Brajamohan Lal. Goverdhan Lal, sometime within three oe 
years from the passing of the decree, and subsequently, took steps to keep alive 
the decree. On the 16th of April 1866, Oudbehari Lal applied for execution, 
and was opposed by Brajamohan Lal, on the ground that the decree was barred | «+ 
by lapse of time. 
The Moonsiff found “that the decree-holders did, with the consent of the 
i judgment-debtor, file a petition in Court, for the purpose of having their 
interest in the joint decree separated ;`and, accordingly, the decree was split 
. into two equal shares.” He, accordingly, held that as there was a division 
"in the interests of the decree, the acts of one of the decree-holders could not 
keep alive the decree of the other; and rejected the application. 
On appeal the Judge confirmed the decision of the lower Court. 
` Oudbehari Lal appealed to the High Court, on the ground that the decree 
was undivided; that the arrangement was between the’decree-holders only; 
and that the entire decree was kept alive by the acts of Goverdhan Lal. 


Mr. R. E. Twidale for the appellant. - 
Moonshee Mohamed Yusaf for the respondent. 


Bayer, J.—We are of opinion that, as the decree in this case stands upon s 
the record as an mali, i. e. joint decree, and as no other decree altering or 
modifying the character of that ijmali decree can be shown to us, the ijmali 
decree must be considered in that light only. 

It is pressed upon us that the first Court has clearly mentioned the fact . 
that the decree-holder and Goverdhan Lal, his partner in the decree, by their 
mutual consent, filed a petition in Court, and each got his half share in the decree 
separated; but no such petition or order can be shown to us in the papers on the 
record. Speaking for myself, I doubt very much whether such a petition or 
order without an amended decree would be sufficient to alter the nature of the 


* Miscellaneous Appeal, No. 846 of 1869, froma decree of the Judge of Tirhoot, dated 
the 14th May 1869, affirming a decree of the Moonsiff of that district, dated the 29th 
August 1868. 
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original ijmalidecree. Nobinchunder Bose v. Radhabullub Ghosain (1) and Brijo 
Coomar Mullick v. Ram Buksh Chatterjee (2) have been cited to us, which to a 
certain extent support the contention of the special respondent; but I am 
clearly of opinion that all the later rulings of this Court have been to the effect 
that a decree mast stand in its original character as a final decree, until it is 
shewn that it has been amended by or substituted for another decree; and that 
if there is any proceeding taken to enforce the ijmali decree by any one of 
the judgment-creditors, within the period allowed by section 20, Act XIV 
of 1859, it is sufficient to keep the whole decree alive. 

I am of opinion, therefore, that the judgment of the lower Appellate Court, 
holding that the execution taken by the other judgment-creditor did not keep 
the appellant’s share of the decree alive, must be reversed, and the case 
remanded to that Court for trial ns to whether the proceedings taken by the 
other judgment-creditor have kept the present decree alive. Each party should 
be allowed to adduce evidence. We think, under the circumstances, the appel- 
lant in this Court is entitled to his costs. 


Markey, J.—I am entirely of the same opinion, and I place my judgment 
upon the same ground. It seems to me that when a question arises under 
section 20, Act XIV of 1859, the Court must be guided by the decree that 
was originally drawn in the case, and not by any arrangement that the parties 
may have subsequently éntered into as between themselves; and I think that, 
under the recent rulings of this Court, we are bound to hold that, in the case 
of a joint decree, any ond fide proceeding taken by any one of the decree- 
holders is a sufficient proceeding within that section to keep the whole decree 
alive. Ido not mean to say that any subsequent arrangement between the 
parties such as is referred to in Nobinchunder Bose v. Radhabullub Ghosain (1) 
and Brijo Cormar Mullich v. Ram Buksh Chatterjee (2) may not be taken into 
consideration by the Court, when the Court, under the circumstances, considers 
that such arrangement fully settles the dispute between the parties, for the 
parties may, amongst themselves, enter into any such arrangement as would 
make,it quite unnecessary for the Court to proceed any further in the matter; 
but such is not the case before us. In the present case, the question of any 
arrangement between the parties does not seem to arise upon the evidence. 
In regard to the decision of the Sudder Court in Nobinchunder Bose v. Radha- 
bullub Ghosain (1) cited before us, I have only to observe, that it was under a 
different law prior to the passing of Act XIV of 1859. In regard to 
the decision in Brijo Coomar Mullick v. Ram Buksh Chatterjee (2), it appears 
to me, that the facts in that case are not similar to those before us now. 
There the judgment-debtor had not acquiesced in the arrangement made 
between the decree-holders, and the Court rightly held that the arrangement 
to which the jadgment-debtor was no party could not give him a better posi- 


(1) 8. D. A., (1856), 248.‘ (2) LW. R. Bia, 1. 
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tion than he would otherwise have, and enable him to plend limitation against 1870 
one or other of the decree-holders who may not have taken any proceeding Ovpnnanari 
in the matter, although it could have done when the judgment-debtor had Lai 
given his acquiescence in the arrangement. The obiter dictum, there is no doubt, uae ore 
is in support of the view now contended for by the respondent before us, but 

with all the respect due to the learned Judges who decided that case, I am of A 
opinion that the view now taken by us is in accordance with the later rulings = 

of this Court. : 





Before Mr. Justice Macpherson. 
Ix tae Goons or GANGAPRASAD GOSAIN. 1870 


Majority of Hindus—Coming of Age. 


Mr. Woodroffe, in this case, applied for probate of a will, on behalf of the 
testator's younger son, who was under the age of cighteen years, but above the 
‘ age of sixteen. The clause of the will with reference to his younger son was 
y as follows :—“But when my younger son, Sriman Gopal Chandra Gossain, 
‘+ “will come of age, both the brothers shall be competent personally to manage 
“ their affairs: @t that time the gdvice and superintendence of my said sister 

“ shall not remain, i. ¢., shall not be required.” 


: Mr. Woodroffe.—The applicant is of age within the general provisions of Hindu 
‘ law as current in Bengal, which place the period of majority at the completion 

of the fifteenth year: 1 Macnaghten’s Hindu Law, 103. It has, no doubt, 

been ruled that Act XL of 1858 fixes the majority of a class of persons at 
cighteen, but does not limit it toa class of subjects: Mudhusudan Manji v. Debi 
Gobinda Newgi (1). But this Act does not apply to this Court,—section 29 ; 
and has never been held to do so. Nor does Regulation XXVI of 1793, 
section 2, which has received an annlogous construction, apply to this matter 
in this Court, that Regulation not having been registered in the late Supreme 
Court in accordance with 18 Geo. III, cap. 63, s. 86: Jogendronarayan Deb 
Roykut v. Temple (2). The general Hindu law as to majority prevailing in 
this Court, unrestricted by Act XL of 1868, is the Court of Wards’ Regulation. 
This Court, will, in this matter, grant probate to one who is of age according 
to the law prevailing in this Court, so as to enable him to deal with property 
situate within the local jurisdiction of the Court, 


Macernenson, J.— Without deciding the general question argued before me 
ns to the age of majority of Hindus subject to the ordinary original jurisdic- 
tion of this Court, I am of opinion that probate should, in this case, be refused. 
It appears plain tome that the testator, by the words used in his will, as to the 
petitioner's coming of age, contemplated his arrival at an age when he should be 


Jy . 
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able to exercise full control over, the property. The testator’s estate consists to 


Ix rue Goona & large extent of immoveable property in the Mofussil, where Act XL of 1868 


OE Garon ets certainly prevails; and in respect of that portion of the estate, the petitioner 


i 


has not come’ of age, as has been conclusively decided by a Full Bench in the 
case of Madhusudan Manji v. Debi Gobinda Newgi (1). 
The general question is im a complicated and unsatisfactory state, and I 


. ~ abstain from expressing any opinion upon it. 


Proctors: Messrs. Swinhoe, Law, & Co. 


Before Mr, Justice Bayley and Mr. Justice Markby. 


NIMDHARI SING AND OTHERS (DEOREB-HOLDERS) v. KANCHAN SING Axo 
ANOTHER (JUDGMENT-DEBTORS, )* 


Jurisdiction—Reg. XLVIII of 1798, s. 24, and Reg. VI of 1798, s. 9 


Section 24, Regulation XLVII of 1793, and Section 9, Regulation IV of 1793, direct the 
Zilla and City Courts to transmit their decrees to the Collector, but do not authorize those 
Courts to make any orders on the Collector as to how he shall enter the result of such 
decrees in his books, 


Baboo Purna Chandra Shome for appellants. 
Mr. C. Gregory and Baboo Mahesh Chandra Chowdhry for respondente. 
The facts are fally stated in the judgment of the Court delivered by 


Marxay, J.—This case arose out of a proceeding on a decree dated 15th 
December 1860, The decree was in favor of Narattam Sing and others, plain- 
tiffs, against Kanchan Sing and Harihar Sing, defendants. The decree, strange- 
ly enough, is not before us ; but it is admitted that it was a decree against the 
defendants for certain money, costs and interest; that it declared the plain- 
tiffs’ title in certain immoveable property; and that it contained a direction 
to the Collector to register the names of the plaintiffs in hia books as owners 
of the property. 

On the 8th January 1865, an application was made to the Court which pass- 
ed the decree, that an order should issue to the Oollector to register the names 
of the plaintifis in his books as directed by the decree. The order was made 
accordingly ex parte, and without notice to the defendants, and was sent to 
the Collector, with the decree, on the 18th April 1865. On the 13th May, the 
defendants came into Court, and objected to this order, on the ground that it 
was a proceeding in execution of a decree, which was already barred under the 
provisions of Section 20 of Act XIV of 1859. Upon this being brought to 
the notice of the Court, the Principal Sudder Ameen, on the 7th June, with- 


* Miscellaneous Special Appeal, No, 814 of 1869, from an order of the Judge of Patna, 
dated the 7th June 1869, reversing an order of the Officiating Subordinate Judge of that 
dishict, dated the 5th February 1869. 
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drew his former order, and sent an intimation to the Collector not to carry it 
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out. The plaintiffs who opposed this last application were ordered to pay the Nonan 


costs. It appeared, however, that the Collector had, on the 24th day of June, 
already entered the plaintiffs’ names as owners in’ his books in accordance 
with the decree, and he informed the Principal Sudder Ameen that he 
had done so. The plaintiffs, however, thought proper to appeal to the 
Judge, against the withdrawal by the Principal Sudder Ameen of his former 


order, which appeal was dismissed on the 11th September 1865 with costs. ` 


Matters then remained in statu quo until the 8th August 1868, when the 
defendants applied to the Officiating Subordinate Judge (who had succeeded 
the Principal Sudder Ameen who made the former orders) for the arrest of the 
plaintiffs for the costs which they had been ordered to pay on the 27th June 
1866 by the Principal Sudder Ameen, and on the 11th September 1865 by the 
Judge. The defendants, at the same time, applied that an order might be sent 
to the Collector directing him to substitute theirmames, for those of the plain- 
tifs, in his books. The Subordinate Judge refused to send any order 
to the Collector, but granted the order for arrest in respect of the costs. 
The Judge, on the appeal of the defendants, ordered the Collector to erase 
the names erroneously entered on his register under the order of the 18th 
April 1865, and,to restore the names as they stood on that date. 

The plaintiffs have now appealed to this Court, on the ground that the 
Judge had no jurisdiction to make the order which he did upon the Collector. 

I think this is a good ground of appeal. The parties were unable to point 
out the provisions of the law on which they relied. The only provisions of 
the law which I have been able to discover upon this subject ara those con- 
tained in Regulation XLVII of 1793, section 24, and Regulation IV of 1798, 
section 9, which positively direct the Zilla and Oity Courts to transmit their 
deorees to the Collector, but give no power whatever to those Courts to make 
any orders on the Collector as to how he is to enter the result of those decrees 
in his books. That part of the order of the Judge, therefore, which directs 
the Oollector to erase certain names was made without jurisdiction, and must 
be set aside, but, under the circumstances, I would give no costs. The pro- 
ceedings seem to have been misconceived throughout, 


Barrer, J—I think the Judge was wrong, os Section 20, Act XIV of 
1859, bars the issue of this order of the Judge of 7th June 1865 in reversal 
of his order of the 18th April 1865. 
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s 
Before Mr. Justice Phear and Mr, Justice Aiter. 


THE COLLECTOR OF TIPPERA, ON BEHALF OF GOVERNMENT (DEFENDANT) v. 
MUSSAMAT MATIZUNNISSA BIBI (PLAINTIFF.)* 


Appeal—Small Cause Court—Act XXIII of 1861, s. 27. 


A sum of money was stolen from the Judge's Court of Tippera while A. was the Nazir. 
A. paid the amount to Government, and died, leaving B. his heir. B. sued Government for 
recovery of the amount paid by A., on the’ground that as there was no nogligence of A., 
and as the amount was under the custody of the guards of Government, at the time of 
the theft, A. was not responsible for the loss thereof. 

Held, tho suit was cognizable by a Small Cause Court, and, therefore, under section 27, 
Act XXIII of 1861, no special appeal lay to the Hugh Court. 


Tus was a suit against the Government to recover rupees 408. The plaint set 
forth that, on the 18th January 1866, when the plaintiff's father, Baxis Hossein, 
was a Nazir in the Judge's Court of Tippera, a sum of rupees 1,879 having 
been stolen from the Government Treasury, the said Baxis Hossein had been 
improperly made to pay the same; that, subsequently, the police found out 
rupees 245 of the above sum; that the said Baxis Hossein died, leaving the 
plaintiff and others, his heirs; that the said sum of rupees 246 was made over 
to the plaintiff and the other heirs of Baxis; that as the amount had been 
stolen from the cutcherry, and while the same was under the custody of the 
guards of Government, there having been no fault or negligence of the Nazir, 
the plaintiff was entitled to recover her share of the amount so paid by Baxis 
Hossein to Government. 

The defence was (inter alia), that the money was in the hands of the N azir, 
and that he was responsible for the same; that he should not have kept such 
a large sum in the cutcherry ; and that, whenever he did so, he was responsible 
for the loss. : 

The Moonsiff passed a decree in favor of the plaintiff. 

On appeal, the Judge confirmed the decision of the Moonsiff. 

The defendant appealed to the High Court. 


Baboo Hari Mohan Chuckerbutty, for the respondent, took a preliminary 
objection to the hearing of the appeal, on the ground that as this was a claim 
for the recovery of a sum of money below rupees 500, based either upon an 
implied contract, or upon a supposed tort, that, in either case, it was one of 
the class of cases cognizable by a Small Cause Court, under section 6 of 
Act XI of 1865; and that, consequently, under section 27, Act XXIII of 
1861, no special appeal lay from the decision passed in regular appeal.. 


Baboo Jagadanand Mookerjee for the appellant. 


* Special Appeals, Nos, 2588 and 2589, from the decrees of the Officiating Judge of 
Tippera, dated the 28rd August 1869, reversing a decree of the Moonsiff of that district, 
dated the 10th April 1869, 
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The judgment of the Court was delivered by è. 


Pasar; J.—We think that a special appeal does not, lie in this case. The 
plaintifi's claim is only for rupees A08,,.and it ís clear her right is based either 
upon a tort committed by the Government, or on an implied contract. She 
is seeking to recover back money which was paid by her ancestor to Govern- 
mont, and her right to recover i¢ must be either because the Government 
procured this payment by wrongful means, or that it has got the money in its 
hands under such circumstances that itis bound to repay it, in other words, 
on an implied contract to repay it. Either way, the cause of action is one 
cognizable by a Court of Small Causes, and as the amount of claim is less than 
rupees 500, section 27, Act XXIII of 1861 applies, and there is no special 
appeal to this Court. We, therefore, reject this petition of appeal with costs. 

It is admitted by thé pleaders on both sides that the order just made will go- 
vern appeal No. 2588 also ; and, accordingly, that appeal is likewise rejected with 
costs. 


Before Mr. Justics Loch and Mr. Justice Sir C. P. Hobhouse, Bart. 
In THE MATTER oy GOLAM ARFIN AND OTHERS* 
Unlawful Assembly, Member of—Penal Code (Act XLV of 1860), s. 149. 


‘Where a person was killed by a member of an unlawful assembly, in prosecution of the 
common object of that assembly, the common object being the abduction of that person’s 
mother, held that all those who were members of the assembly at the time such person 
was killed, were guilty of the offence of killing her. 


Baboo Ashutosh Dhur for appellants. 


Locs, J.—Of the five prisoners who have appealed in this case nothing has 
been said in favor of Golam Arfin, who, it is admitted, is proved by the evidence 
to have been the person who struck the blow which caused the death of the 
deceased. With regard to the other prisoners, it is urged that the murder of 
the deceased was not the common object of the parties, but their common 
object was, as has been found by the Judge, the abduction of Rupa Bibi; that 
Ferman Bibi, her daughter, in trying to prevent Rupa Bibi being carried off, 
was struck down by Golam Arfin, and as this murder was not the common 
object -of all the other prisoners, they are entitled to a mitigation of the 
punishment awarded by the Judge. 

Looking at the terms of section 149 of the.Indian Penal Code, we find that 
‘if an offence is committed by any member of an unlawful assembly, in prose- 
“ cution of the common object of that assembly, or such as the membérs of that 
“ assembly knew to be likely to be committed in prosecution of that object, 
“ every person who, at the time of the committing of that offence, is a member of 


* Appeal, No. 72 of 1870, from a sentence passed by the Sessions Judge of Backergunge, 
dated the 26th November [869, 
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“ the same assembly, is guilty of that offence.” Now the facts of this case are 


Ix voz mar- NOt denied. It is proved that the prisoners did come to carry off Rupa Bibi; 
SRE OF GOLAN that they were at that time members of an unlawful assembly ; that they came 
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armed; and that one of their members did strike down and kill Ferman Bibi, 
with a weapon similar to that with which all of them were armed. Nor can it be 
doubted that the members of thia assembly knew that such a result would 
follow the attempt which they were about to make to carry off Rupa Bibi, and 
they were prepared to resist any sttempt that might be made to prevent them 
from accomplishing their design, and they were prepared to use just such a 
lethal weapon, as one of the members of that assembly did use, and thereby 
caused the death of Ferman Bibi. It appears to us, therefore, that the finding 
of the Judge is correct, and that the sentence passed upon the prisoners is a 
proper one, and that this appeal must be dismissed. 


Before Mr. Justice Markby. ` 
JOGESWAR DUTT v. NITAICHAND CHUCKERBUTTY. 
Money-decree— Mortgage. 

The plaintiff sued to recover a sum of money with interest, on a mortgage deed, which 
contained the following clause: “ If, by sale of the above land, the money receivable by 
“you be not satisfied with charges, then you will realize the proper amount by selling 
‘my other landed properties, to which I will make no objection or excuse.” The plaintiff 
asked for a simple money-decree, The defendant had other landed property beside the 
property mortgaged. Held, that the plaintiff was entitled to a simple money-deares, 
available against his moveable property only. 

Tus was a suit to recover a sum of money, with interest, secured by an 
instrument in the form of a simple mortgage deed, of which the material part 
was as follows : 

“ Being unable to pay off this sum at present, I mortgage to you 3} katas 
“of land, being my one-fourth share. I appoint six months’ time for repaying 
“the above amount. If {I do not pay off the money within the above term, 
“ then you will, after the expiration of the term, sell the above one-fourth share 
t of the land, and recover your money, with interest at the rate of one rupee per 
“mensem, together with the charges incidental to the sale. If by sale of the 
"above land, the money receivable by you be not satisfied with charges, then 
“ you will realize the proper amount by selling my other landed properties, to 
“ which I will make no objection or excuse.” = 

The suit was undefended. 


Mr. Phillips for the plaintiff. 


Margery, J.—In this case I give my opinion, not without very corfsiderable 
doubt as to the construction of this deed. The suit is an undefended one, 
and the plaint sets out a deed of mortgage, and states that the sum secured 
by the deed ‘became payable on 2nd November 1866, and that the defendant, 
although applied to, has not paid the amount. The plaintiff also claims 
interest on the principal sum advanced. The plaintiff does not now ask for 
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any sale of the property secured by the mortgage, but only for a simple money- 1870 
decree against the defendant. The general form of the mortgage deed is that  Joomswan 
of a Bengali simple mortgage deed, and as I’understand the construction put = Durr , 
upon those documents by this Court, the plaintiff would be entitled to a sim- NrrarcHanp 
ple money-decree upon it. The difficulty to my mind arises on the following Cuvar- 
clause in the deed :—“ If, by sale of the above land, the money receivable by 
| “you be not satisfied with charges, then you will realize the proper amount 
“ by selling my other landed properties, to which I will make no objection or 
| “excuse.” It is contended by Mr. Phillips that when the defendant is sued 
upon his implied promise to repay the money expressed to be owing, I may 
omit all considerntion of that clause, which was only intended to operate if the 
mortgagor came for a decree for sale under the mortgage, I can only read that 
clause as in effect saying, “ as regards my landed property, you must first take 
“ your remedy against my property mortgaged, and if there is any balance due 
“after sale of it, you may then proceed to realize it by sale of my other landed 
property.” On the other hand, I think that, on the right interpretation of that 
\ clause, it leaves the mortgagee all his other remedies, and the plaintiff is entitled 
to a simple money-decree, but it must be restricted to property of the defend- 
ant other than his landed property. It will be available against his moveable 
property only. The defendant having entered appearance, costs will be on 
acale No. 2. ` 


à Attorney for the plaintiff: Mr. G, J. Oliver. 





Before Mr. Justice Macpherson. 
In tae Gpops or J. © NESBITT. 1870 
Ix raz Goons or F. © BRIANT. 
Indian Succession Act (X of 1865), 88. 212, 218—Letiers of Administration. 

Under sections 212 and 218, Act X of 1866, it is necessary that the attorney applying for 
letters of administration should be within the jurisdiction of the Court. 

In the above cases applications were made—in the former case, by Mr. Branson, 
on the 2nd February, and in the latter, by Mr. Evans, on the 8rd March 1870— 
under section 212 of the Indian Succession Act, that letters of administration 
might be granted to the attorney of an absent executor. In both cases it 
appeared that the attorney, as well as the executor, was out of the jurisdiction 
of the Court. In the goods of Leeson (1) and other cases were cited in sup- 
port of the application. . 

The Court refused to grant the applications, holding that, under sec- 
tions 212 and 213 of the Indian Succession Act, the Legislature intended that 
the attorney should be within the jurisdiction of the Court, if the executor 
was not within it. That by the Act there was a special procedure, and the 
English cases cited did not apply. 

Proctor: Mr. Dignam. (1) 18 6, 46% 

8—«@ 


50 


v 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


Before Mr. Justice L. 8. Jackson and Mr, Justice Markby. 
QUEEN v, GAGALU, MAGALU, AND OTHERS (PRISONERS.) 


Criminal Procedure Code, ss, 209, 210, 211, and (Act VIII of 1869) 869—Depositions of 
Dead Witness—Tender of Pardon to Prisoner. 


‘When it is proposed to read the deposition of a witness alleged to be dead, the death of 
the witness should first be strictly proved, unless it is admitted on the other side and the 
reading of the deposition not objected to. 


Procedure as to tendering a pardon to a prisoner before examining him as a witness, i 


discussed. 
Mr. Cowell for appellants. 


The facts and the arguments in the case sufficiently appear in the judgment 
delivered by ` ` 

Jackson, J.—The appellants in this case have been convicted in atrial by 
jury, in Assam, of the offence of murder. The Judge, though entirely dis- 
approving of the verdict, has passed sentence of transportation for life upon 
the prisoners, and the prisoners have now appealed upon the ground that the 


direction of the Judge to the jury contains both absolute errors in the way 


of misdirection, and also errors of omission such as to invalidate that direction, 
and to make it the duty of this Court to set aside the proceedings, and order 
a new trial. 

The learned counsel who appeared for the appellants set forth what he con- 
sidered to be the errors both of omission and commission on the part of the 
Judge, and proposed to read to us the evidence on the trial, in order to show 
that the prisoners had been prejudiced by those errors, and that,the case was 
one in which this Court ought to interfere. The case of Elahi Buksh (1) was 
very much referred to. The learned counsel read portions of the judgment 
of the Chief Justice as indicating the principles on which this Court would 
proceed in dealing with such cases. But it seems to me impossible to lay down 
with precision in what cases this Court may and ought, and in what cases it may 
not and onght not, to interfere with the direction of the Judge so as to set 
aside a trial by jury after verdict has been given. I do not think it necessary 
in this case to go seriatim into the grounds which the learned counsel has laid 
before us, because, I think, we must deal with each case upon its own merits ; 
and taking, as we are bound to take, the charge of the Judge to the jury 
as a whole, say whether its tendency has been upon the whole to give a correct 
or incorrect direction to the mind of the jary. Applying that test to the 
case before us, I think I am bound to say that there is no such error in the 
charge of the Judge as ought to induce ns to interfere with the proceedings. 
I think the Judge has in no way led the jury to attach undue weight to any 
portion of the evidence. On the contrary, I think that he has taken through- 


(1) 5 W. R, Cr., 80. 
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out a favorable and merciful view of the case towards the prisoners, and that 
it would be an altogether misplaced rule for us to apply to the direction of a 
Judge in a Mofussil Court the same criticisms which we would to a charge of 
a Judge in an English Court of Assizes. I think, therefore, that the grounds 
of appeal, as regards the whole of the prisoners in relation to the Judge's 
direction, must fail. . 

I have been reminded by my learned colleague, Mr. Justice Markby, of an 
objection to which I think I ought to advert separately. That is an objection 
taken to the admission of the evidence of a witness, named Oruna. It is 
objected in regard to this witness that he was not examined by the Court of 
Seasion, but that his deposition was received and read at the trial upon its 
appearing to the Court that the witness was dead, when in fact there was 
nothing before the Court in the shape of proof to show that he was dead. 
By section 369 of the Code of Criminal Procedure, itis provided that “the 
“ examination of a witness taken and attested by the Magistrate in the presence 
“of the accused person may be given in evidence, if the witness be dead, or the 
“Court be satisfied that, for any sufficient cause, his attendance cannot be pro- 
“cured.” I think that, in order to make the evidence of a deceased witness 
legally admissible, provided that the-admission of that evidence is questioned, 
it is necessary strictly to prove the death of the witness. I think it would be 
quite competent to the counsel for the prisoner at the time of the trial, to admit 
the death of the witness, and to dispense the prosecution from proving that cir- 
cumstance, and I think the Court might, upon such admission, allow the evidence 
to be read; and I do not think it would be for the prisoner upon appeal to 
complain that his counsel had made that admission improperly. Upon this 
point, therefore, I think no valid objection to the proceedings in appeal is 
made out. ` ` 

There is another and separate objection which relates to the case of one of 
the prisoners named Magalu. The point in question is “that the Court of 
Session, acting under the powers contained in section 210, Act VIII of 1869, 
being the Act to amend the Code of Criminal Procedure, during the trial, 
tendered a pardon to this prisoner; that the prisoner made some statement to 
the Court; and that thereupon the Court, instead of ordering the commitment 
of the prisoner under section 211, withdrew the tender of pardon, and ordered 
the trial to proceed as if no such tender had been made. It is contended 
that it was not open to the Court to take that course, but that the trial of 
Magalu ought to have stopped; and although it would proceed in regard to 
the remaining prisoners, that prisoner ought to have been re-committed, 
and proceedings taken in respect of him de novo. 

I think that, under sections 209, 210, and 211, the procedure, if properly and 
completely carried ont, must be this. The Court, or Magistrate, must tender a 
pardon to the prisoner explaining to him the conditions which accompany that 
tender. It is for the prisoner then either to accept or refuse the tender. If 
he refuse, the tender will have been abortive, and the trial would proceed as 


51 


1869 
QUEEN 


v. 
GAGALU, 
Macau.” 


16 May, 


HIGH COURT OF JUDICATURE, CALCUTTA [B. L. R. 


if no such tender had been made; if he accept, it is the duty of the Court 
ag pointed out in section 209, to examine him as a witness in the case under, 
the rules applicable to the examination of witnesses, and then, if after having 
go examined him, the Court be of opinion that he has not complied with the 
conditions, the Court may then commit or order him to be committed for trial 
upon the charge in respect of which pardon was tendered. Now as to what 


` took place on the present occasion I confess I have some doubt—though aslen- 


der doubt—as to whether the prisoner did accept or refuse the pardon offered to 
him. I am inclined to think that he did refuse. It is clear, however, that if 
he did accept, the subsequent proceedings of the Court in respect to that 
prisoner were irregular, and the trial was probably void in regard to him. I 
think, therefore, that before we can make any further order in respect to 
this prisoner, it will be necessary to call upon the Judicial Commissioner; and 
I propose that he be called upon, to state whether, upon the tender of pardon 
being made to Magalu, he accepted or refused the tender so made, that is, 
whether the words used by the prisoner, namely, that “ he knew nothing of 
the case,” amounted to an acceptance of the tender of pardon, and subsequent 
imperfect compliance with the conditions of it; or whether they were-meant to 
be, and were looked upon, by the Judicial Commissioner, as a refusal to make 
any communication, and, therefore, a refusal of the tender of pardon. Upon 
the Judicial Commissioner making an answer to this question, and so complet- 
ing the record, we shall be in a position to deal further with the case of this 
prisoner. 


Mazxny, J.—I am of the same opinion. I think there was no misdirection, 
and that there was no error in admitting the deposition. Upon the other point, 
our opinion must await the result of the inquiries which have to be made. 


The following order was passed on the prisoner Magalu on the Ist April 1870, 


It appears from the proceeding submitted by the Judicial Commissioner 
that the prisoner Mugalu refused the tender of pardon made to him. It is 
clear, therefore, that the point taken by the learned counsel for the prisoner 
does not arise, and the conviction being good in other respects it is affirmed. 


N 


Misai Sh 


eT gf 


owe 


VOL. IV.) APPENDIX. 


Before Mr. Justice Norman, Officiating Chief Justice, and Mr. Justice E, Jackson. 


MAHARAJA JAY MANGAL SING BAHADUR (Derexpanr) v, LAL RANG PAL 
: SING (Praner. )* 
Limitation, Calowlating Period of—Year. 

In calculating time for the purpose of applying the Law of Limitation, the computation 
must be made according to the English calendar. 

Ina suit brought on the 6th Asar 1270 (8rd July 1866), for recovery of a sum of 
money for goods sold and delivered, the debt for which the defendant acknowledged by a 
writing dated 8th Asar 1270 (9th June 1868), Held, that the suit was barred by lapse 
of time, 

Tis was a suit instituted by the plaintiff on the 5th of Asar 1270 Fasli, 
(8rd of July 1866), for recovery of rupees 1,200, being principal, and 
rupees 375-8-4 for interest, out of rupees 1,700, being the value of two 
elephants which were purchased by the defendant through the plaintiff in the 
month of Magh 1270 (January 1863). The plaint stated that, ot the 
request of the plaintiff, the defendant executed a chitti on the 8th Asar 1270 
(9th June 1863), thereby promising to pay the amount to the plaintiff, but in 
the chitti the time the amount would fall due was not specified ; that afterwards 
the defendant paid rupees 500; that the balance was still due. Hence the 
present suit. The plaint was filed on the 8rd July 1866 (5th Asar 1270). 

The defence set up was that the suit was barred by lapse of time, as more 
than three years had elapsed from the date of the purchase of the elephant, and 
that the balance due to the plaintiff had been paid on the 20th Asar 1270 Fasli. 

The following is an abtract of the chitti mentioned in the plaint:— 

“* * You have written about the value of the elephant... ., in a few days 
“ the value of the elephant will be paid.... Dated 8th Asar 1270. (9th June 
“ 1863).” f ‘ 

The Moonsiff held, that as three years had not elapsed from the date of 
the chitti, which was admitted by the defendant, the suit was within time. He 
farther held that the three years should be calculated not from the date of pur- 
chase, but from the date of the chitti, which gave a fresh start to the plaintiff ; 
that the defendant could not prove payment to the plaintiff, and accordingly 
passed a decree in favor of the plaintiff 

On appeal, the Judge held that the payment was not proved, and dismissed 
the appeal. 

The defendant appealed to the High Court. 


Mr. Allan and Baboo Nilmadhab Sen for appellant. 
Mr. Paul (with him Mr. Twidale) for respondent. 


* Special Appeal, No. 1886 of 1869, from a decree of the Judge of Zilla Bhagulpore, 
dated the 27th May 1869, affirming a decrec of the Principal Sudder Ameen of that district, 
dated the 31st August 1866. 
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Norman, J.—I am clearly of opinion that this suit must be dismissed, 


ManarasA upon the ground that it is barred by limitation. The plaintiff seeks to recover 
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the price of an elephant sold in the early part of the year 1863. The suit was 
brought on the 8rd of July 1866. In order to rebut the defence of limitation, 
the plaintiff put in as an acknowledgment in writing, signed by the defendant, 
a letter dated the 8th of Asar 1270, or in other words, the 9th of June 
1863, which contains these expressions :—“ About the price of the elephant, 
“ the price shall be paid after a short time.” More than three years elapsed 
between the date of that letter and the commencement of this suit which was 
instituted on the 8rd of July 1866. The plaintiff, however, points out that, 
according to the Fasli calendar, the letter was dated on the 8th of Asar 1270; 
and as the suit was instituted on the 5th Asar 1273 (the 3rd July 1866), he 
says that, if time is computed according to the Fasli calendar, the suit was 
brought within three years, The reason why the month of Asar in the Fasli 
year 1273 fell later than in 1270 is that in the Fasli year 1278 there are two 
months of Jaishta (there is a first and a second Jaishta) ; whereas in the 
Fasli year 1270, there are two months of Sraban. According to the English 
calendar, and according to the actual number of days (1,120), which elapsed 
between the date of the writing and the institution of the suit, the suit was 
brought more than three years after the date of the admission contained 
in the letter. 

Weare of opinion that, the Law of Limitation being alaw of procedure, in order 
to see by what computation the time must be reckoned, we must look to the 
calendar and the mode of computing time according to the law by which the 
proceedings of the Court in which the demand is to be enforced are regulated, 
and that must be, as we apprehend, the English calendar. In one in- 
stance under Act XIV of 1859, namely, under section 8, provision is made 
for reckoning the time otherwise than according to the English calendar’ The 
enactment of that section of a special provision as to how the year is to be 


. reckoned in snite for balances of accounts where there are mutual accounts 


between traders, namely, as the same is reckoned in the accounts, shows that, 
in cases where any other era, except the English era is to be referred to in com- 


puting the period of limitation, the Legislature has expressly provided for it. 


The intercalation of a month in the Fasli calendar cannot in our opinion 
extend the period of limitation beyond that which is allowed by the law. 
Now three years would be 1,095 days, or, at most if one of the three years be a 
leap year, 1,096 days. In the present case the suit is brought after the expira- 
tion of 1,120 days from the date of the written acknowledgment. The suit is 
therefore barred by limitation. 


Jacusor, J.—I also think that this suit is barred by limitation for the 
reasons stated above, and I concur with my learned colleague in dismissing the 
plaintiff's claim. 
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Before Mr. Justice Kemp and Mr. Justice Glover. 


FATTEH BAHADUR (DEFENDANT) v. JANKI BIBI AND Anoruer (PLAINTIFFS.)* 
Batwara—Partition—Lakhiraj—TJurisdiction of Civil Court, 


The purchaser of a share in an undivided lakhiraj estate can sue his co-parceners for a 
partition of his share, and the civil Court alone has jurisdiction to carry out the partition, 


Baboo Anukul Chandra Mookerjee, Mr. Gregory, and Munshi Mahomed 
Yousaff for appellant. E 


Mr. R. T. Allan, Baboo Annada Prasad Banerjee, and Mr. R. E. Twidale 
for respondents. 


The facts and arguments in this case are sufficiently set out in the judgement 
which was delivered by 

Grovmr, J.—The point for decision in this appeal is, can the purchaser of 
a share in an undivided lakhirnj estate sue his co-parceners for a batwara 
of his own portion. The plaintiff bought a 5-anna 7-ganda share of the 
estate from one of the owners, and seeks to have that share separated from 
those of the other share-holderg, on the ground of disputes between the 
parties, and losses and inconveniences in consequence of those disputes. The 
defendants deny the right of a share-holder in a lakhiraj estate to have his 
share divided off from the others, and contend generally that the plaintiff 
has no cause of action. 

The Subordinate Judge held that the plaintiff could have his share separated, 
and against this decision the defendants appeal. ; 

I think we may dispose of the technical objections raised to the plaintiff's 
suit, without going minutely into the evidence as to the precise nature and 
extent of the inconveniences and losses detailed in the petition of plaint, 
inasmuch as if the question of right to a batwara be decided in the plaintiff's 
favor, the refasal of the defendants to allow the partition would of itself be 
a sufficient cause of action. 

With regard to the general issue, it is contended by the appellants that 
there is no law to compel the joint owners of a lakhiraj estate to submit to 
a partition; but they are entitled to enjoy their property in the way they 
have always enjoyed it; and that what the plaintiff bought was the right to 
receive a share of the rent of the estate collected, as they had always been, 
jointly. The appellants contend, further, that the decree of the Subordinate 


* Regular Appeal, No. 101 of 1869, from a decree of the Subordinate Judge of Patna, 
dated the 11th February 1869, 
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Judge is incapable of execution, and is, therefore, a bad decree; that the Civil 
Court has no power to send an Ameen to make the batwara ; and that a parti- 
tion could only be made by the Collector. 

In support of this contention, we have been referred to several rulings of 
the late Sudder Court and of this Court. The firat of these is the case of 
The Collector of Dinagepore v. Anand Moyee Chowdhrain (1), and in this the 
Sudder Court held that “ the proper and substantial ground on which a legal 
right to a division could be based was the common responsibility which the 
Decennial Setilement imposes on the proprietors of an estate in co-parcenary, 
whereby the co-sharers are liable to lose the whole estate through the default 
ot one of their body. Bat where no such common responsibility exists, and 
the liability is distinct and defined, absolving the proprietor from such risks as 
co-sharers are subject to, the community of interests in other respects, either 
through joint management of the lands or sharing rateably in the collections, 
cannot, in our opinion, entitle a proprietor so situated to force on the others a 
separation and division of the land.” The appellants argue from this, that if 
in a revenue-paying estate certain particular arrangements made with Govern- 
ment absolved the co-sharers from mutual responsibility for the revenue, and, 
therefore, barred their right to force a division, a fortiori, there can be no such 
forced partition where the estate was lakhiraj, and no question of Government 
revenue existed. I do not think that we can fairly apply this precedent to the 
present case. Revenue-paying estates are subject to a particular law in the 


“matter of partition, and the Judges considering the peculiar circumstances of 


the case before them, circumstances which appeared to do away with the risk 
that, under the old Jaw, all co-sharers in a joint estate ran in respect of the 
Government revenue, held that a partition could not be made without the 
consent of the other shareholders. The ruling had reference to a particular 
Jaw only, and the Court refused to strain that law to the inconvenience or 
prejudice of the general body of shareholders. In the present case, we have 


. an entirely different state of things; and although the reasoning of the learned 
Judges of the Sudder Court may be taken into consideration so far as it affects 


the principle on which a batwara ought to be granted, their decision is not 
one that can be quoted as a ruling in point on the case now before us. 

The next case referred to is Durgakant Loohoori v. Kalle Mohun Guhoo (2), 
and in this it is laid down that lands held in joint possession, eech 
proprietor receiving his portion of the rent according to his interest in the 
land, cannot be divided under the batwara laws. This decision, like the other, 
was in respect of a revenue-paying estate.and had special reference to the 
batara law. The estate was split up into several talooks, each of which paid 
i Rue separately. In any case, the plaintiff here does not ask for any 
partition under the batwara law, nor in fact could she, as that law has refer- 
ence to revenue-paying estates only, and has nothing to do with lakhiraj pro- 
perties. 


(i) S. D. A. Rep., 22nd July 1857, 1277. (2) 7 W. R., 81. 
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The third decision—Rilai Nath Sandyal v. Iswar Chandra Suha (1) has not 
been reported. It was passed on the 31st July 1865, by the High Court, 


share of a zemindari held by the joint proprietors. In this case it was held 
that there was no law that allowed one patnidar to sue another patnidar for 
apartition, there having been no contract between the two, or between the 
patnidar and his zemindar, to divide. In this case also, the estate was a 
revenue-paying one, aud the parties were patnidars in the shares of different 
zemindars, and the only part of the judgment that can be adduced as referring 
to the matter bofore us, is that where the Judges say, that except the Regula- 
tion of 1814 (the batwara Regulation) they know of no law by which the 
plaintiff could force on the separation without an agreement to do so by the 
opposite party. ; 

With reference to the appellant's objection that the civil Court has no 
power to make the batwara by its own officers, but must refer the matter to 
the Collector, who alone has the machinery necessary for the purpose, we 
have been referred to the case of Kserutnath Ojha (2). This ruling appears 
to me in no way to assist the appellaut’s case. The suit was brought in 
the civil Court to compel the Collector to make a batwara of a revenue- 


(1) The 81st July 1865. 


Before Mr. Justice Morgan and Mr. Justice 
Shwabhoo Nath Pundit. ` 


RIDAI NATH SANDYAL (one of the 
DEFENDANTS) v. ISWAR CHANDRA 
SAHA (Pu ixtirr.)* 


Baboos' Anukul Chandra Mookerjee and Sri 
Nath Das for appellant. 


Baboo Ramesh Chandra Mitter for respon- 
dent. 


Ponpit, J.—The special appellant is a 
patnidar of a four-anna share, and the plain- 
tuff of another similar share of an undivided 
éight-anna share of a zemindar, held as 
‘two separate estates by the two zemmdars, 
one of whom gave the patnis to the plaintiff, 
and the other gave the patni to the appellant. 
The lands of the entire eight annas are 
undivided. Plaintff sues for division and 
partition of landa, and brings his action 
against the special appellant, who had neser 
entered into any contract with the plaintiff, 
or his landlord to divide the lauds. The 
two landlords, were made defendants. The 


plaintiff’s landlord gives his consent to the 
guit, and the other landlord has not appeared. 

The right of any one of the two zemin- 
dars to ask fora batwara as agninst each 
other is provided for by a special law of 1814, 
but we cannot discover, under what law the 
plaintiff has any right to force the special 
appellant to divide. If there had been any 
engagement between the plaintiff and the 
special appellant, even if the landlords on 
both sides had objected, the case might have 
been decided as between the two tenants 
without any prejudice to the rights of the 
two zemindars. Actions to enforce contracts 
can be filed in civil Courts. 

If the present suit be supposed by a fiction 
of Jaw to be one on behalf of the landlord 
of the plaintiff for a batwara as agninst 
the landlord of the special appellant, it is 
clear the law does not provide for any such 
suit being biought in any civil Comt. The 
Collectorate is the special tribunal appoint- 
ted for this matter. We accordingly decree 
the appeal with costs, and reversing the 
decisions of both the lower Courts with costa, 
dismiss the claim of the plaintiff. 

(2) S. D. A. Rep., 1852, 650. 


* Special Appeal, No. 818 of 1865, from a decree of the Judge of Mymensing, dated 
the 21st November 1864, affirming a decree of the Principal Suddar Ameen of that dis- 


trict, dated the 21st June 1864. 
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paying estate, and it was laid down that, in such cases, the agency of 
the Revenue Authorities was necessary. No doubt it was because the 
interest of Government in the revenue was to be protected, and the case came 
under the Batwara Law of 1814 ; but in the present case the estate is lakhiraj, 
and Governmeut has no interest in the matter. The Jadges did not rule that, 
in all cases of partition, the agency of the Collector was the only one to be 
employed, but that in suits -which affected the revenue, the Collector was to 
arrange for the batwara. A 

Lastly, it was argued thatthe law appointing Ameens (Act XII of 1886) 
did not give these officers powers to make batwaras, and that Act VIII of 
1859, section 225, only contemplated divisions of estates by the Collector. 
This last argument contains, it seem to me, the same fallacy as the others 
advanced by the appellants, inasmuch as it entirely ignores the difference 
between revenue-paying estates and those which pay no revenue. Section 225 
refers solely to the former description of estates, and it is too much to argue 
that because there is no other section providing forthe division of other descrip- 
tions of estates, that, therefore such estates cannot be partitioned except by 
the Collectors. And with regard to Act XII of 1856, clause 2, section & of 
the Act appears to me to give all the powers necessary. i 

On the other hand, it is clear that there is no statutory bar to the relief 
which the plaintiff seeks; and it seems to me, therefore, that he has an 
inherent right to enjoy his purchase in the way that he may think most 
advantageous to himself, so long as that enjoyment does not interfere with the 
rights of his co-parceuers. This has been declared in a judgment of the 


High Court in the case of Rani Sumasundari Debia v. Jardine, Skinner, and 


others (1), where it is laid down that “in all cases of joint ownership, 
“ each party has a right to demand and enforce partition; in other worda, 
“right to be placed in a position to enjoy his own right separately and 
“ without interruption or interference by the other:” (Spence’s Equitable 
Jurisdiction, Court of Chancery, Volume I, page 653; Story's Equity Ju- 
risprudence, Sections 648, 649). In this case the parties were co-patnidars, 
and there was no question of Government revenue concerned. A similar ruling 
is to be found in the case of Afothoor Chunder Kurmohar v. Manick Chunder 
Bungo (2). In this case, the parties were co-sharers in a shikmee talook, 
and it was held that a suit for partition would lie in the Civil Court, the parti- 
tion of the shikmee talookdar's share not affecting the Government revenue. 
And the rule that a purchaser is entitled to get possession of what he has 
brought is still more brondly laid down in the Full Bench decision of this 
Court passed in the case of Koonwur Byoy Keshub Roy Bahadoer v. Shama 
Soonduree Debee (8), and it was decided that a Mahomedan purchaser of a share 
of a family-house occupied by Hindus was entitled to a separation of that 
share and to possession after separation. 


(1) 3 B. L B, App., 120. (2) 6 W. Ra 192, (8) 2 W. R., Mis., 80. 
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The right to a partition by the Civil Court as between co-parcener, ryota, 1870 
hag also been laid down in the case of Gouree Sunkur Roy v. Anund Mohun Farren Ba- 
Mitter (1). HADUE 
It appears to me, therefore, that the plaintiff in this suit was entitled to Jawx1 Bret 
apply to the civil Court for a partition of his purchased share, and that the 


f Subordinate Judge was right in giving him a decree. He had also, it seems 
J to me, the power of ordering the partition to be carried out by his own Court 
officers. Z : 

The question remains as to whether we are bound to refer the decision of this 
appeal to the Full Bench, in consequence of the ruling in the case of Ridai Nath 
Sandyal v. Iswar Chandra Saha (2). Ido not think that we need do so. In the 
first place, that decision does not lay it down as a point of law that a batwara 
cannot be had except on contract between the parties, but in any case the con- 
trary opinion has been held in several later decisions, in one of which I observe 
that Mr. Justice Pundit took part; and we should, I imagine, be justified in 
following those rulings without referring the case to a Full Bench. 

l I would dismiss this appeal with costa. 

Kemp, J.—I am of the same opinion. The cognizance of a suit of this nature 
by the Civil Court is not barred by any Act of Parliament or by any Regu- 
lation (section 1, Act VIII of 1859). The Collector could not make the bat- 
wara under the provisions of Regulation XIX of 1814. The civil Court alone 
has jurisdiction, and the division must be made by the Court, either by the 
Moonsiff or by an officer of the Court. 

I concur in dismissing the appeal with costs. 


Before Mr. Justice Phear and Mr, Justios Mitter. 


BIUAIRAB CHANDRA CHUCKERBOUTTY (Puarnrirr) v. MAHENDRA CHANDRA 1870 
CILUCKERBUTTY AND OTHERS (DEFENDANTS. )* Jan, 81. 


Defamation of Character, Swits for—Jurisdiction of Small Cause Court—Act XI of 1865, 
i 8. 6, cf. 8. 


Suits for defamation of character, where there has not been any actual pecuniary loss, are 
not, under clause 8, section 6, Act XI of 1885, cognizable by the Small Cause Courts (8). 

Baboo Walit Chandra Sein for appellant. 

Baboo Kali Mokan Das for respondents. 

The judgment of the Court was delivered by 

Puan, J.—The plaint complained that the defendant had maliciously, with in- 

Spay RS 3 . 

tent to defame the character of the plaintiff, and to injure his reputation, caused n 

* Special Appeal, No. 2292 of 1869, against the decree of the Subordinate Judge of 
Tipperah, dated the 21st July 1869, confirming a decrea of the ALoonsiff of Kushba Noor- 
agur, dated the 12th May 1869. 


(1) 9 W. R., 487. (2) Ante p. 57. 
(8) Seo Ali Buksh Doctor v. Sheik Saméruddin, 4B, L. R., A. C., 81. 
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1870 information to be laid before the police, charging the plaintiff, amongst other 
Baamas things, with having caused abortion in the case of a certain woman, who was 
RA named; and that the defendant did this without any reasonable cause, 
BUTTY With regard to the preliminary objection taken by the respondent, we thnk 
i the cause of action exhibited in the plaint does not fall within the latter por- 
CHANDEA tion of ‘the 8rd clause of section 6, Act XI of 1865. By that clause suits for 
surry. the recovery of damages on account of an alleged personal injury are excladed 
from the jurisdiction of the Small Cause Court, unless actual pecuniary damages 
shall have resulted from the injury. 
We think that an action for damages on account of defamation of character 
ig an action for damages “on accouut of an alleged persowal injury. Defamation 
of character, in our opinion, is a personal injury ; but we de not read the words P 
‘which follow,—“ unless actual pecuniary damage, shall have resulted from 
the injury”—to mean all damage which can be measured by money. No action 
$ ‘for damages will lie in a Civil Court, unless the damage complained of is of such ‘ 
a nature that the law will consider it capable of being measured in money ; 
and if, therefore, the words “actnal pecuniary damage” in this clause were } 
co-extensive with “ damage which is capable of being measured in money,” then r 
this clause, while pretending in terms to exclude from the jurisdiction of the f 
Small Cause Court some suits for damages on account of alleged personal injury, 
would really have the effect of including all such guits within that jurisdiction, f 
and would, therefore, be a useless repetition of the body of the section itself. | 
It appears to us that this was not the intention of the Legislature, and that j 
the words which I have quoted, and which are added to the first part of the : 
clause, must have been added with the intention of separating some particular o 
cases of damages on account of alleged personal injury and distinguishing 
them from the general class of such cases. In our view the words “actual 
pecuniary damage,” as there used, have reference to pecuniary loss to the 
plaintiff's property or estate. It might well be an immediate consequence of 
personal injury that the sufferer came to be so many rupees out of pocket, or 
. his estate worth so many rupees less than it otherwise would have been. No- 
thing of this kind is alleged by the plaintiff to have occurred in this case, and 
we read the plaint as seeking for the recovery of damages on account of an 
alleged personal injury solely, without reference to any actual pecuniary loss, 
We, therefore think, that the suit was one which could not be entertained in 
the Small Couse Court, and consequently that a special appeal does lie to this 
Court, - 
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Before Mr. Justice Phear and Mr. Justice Mitter, 


GABIND KUMAR CHOWDHRY (PrLanrrirr) v. HARO CHANDRA NAG axp 
ANOTHER (DEFENDANTS. )* 


Enhancement, Notice of—Uncertainty in Notice. 


` Notice of enhancement should distinctly set forth the grounds upon which enhancemont 


of rent is sought. 

Notice of enhancement to the effect “that, as the rate of rent of the land” (in the 
occupation of the teuant) “ is below the rate prevailing in the perguuna and in adjacent 
places, and as the productive powers of the land and the value of the produce have in~ 
creased, and as the pati lands have been cultivated, I am entitled to receive from you 
rupees 794-5-7-114 per annum,” was held to be indefinite and uncertain ; and, therefore, no 
suit thereon could lie for enhancement of rent, 


Tris was a suit for enhancement of rent after service of notice. : 

The following is a (literal) translation of an abstract of the notice served on 
the defendants :— . 

No settlement having been come to regarding the njrik (rate of rent) 
of the land of the dihis and chaks in the mauzas and kismats of the said 
talook mentioned in the schedule, hereunder written, which are in your posses- 
sion, and the rate of rent of the lands of the said talooks having become 
equal to the pergunna rate and the rate of the adjoining lands, thatis to say, 
the capability of production of the said land having increased more than 
before, and the value of the produce having increased, and waste lands having 


become cultivated of the ssid 5 annas, 6 gandas, 2 kauris, and 2 krants share, . 


I am malik of half, that is, 2 annas, 13 gandas, 1 kauri, and 1 krant share. 
Iam entitled to receive a sam of rupees 798-5-7-0-114 krant according to the 
rate meutioned in the schedule. 

The defendants set up (inter alia) that the notice had not been drawn up 
according to law. 

The Moonsiff held that, under section 17, Act X of 1859, the notice did not 
clearly state to what class of ryots the defendants belonged ; the notice was in- 
sufficient. He, accordingly, dismissed the suit, 

On appeal, the Judge held that “a notice stating that the rents were not 
fixed, and that the defendant did not pay according to the rates for the same kind 
of lands in the neighbourhood, &c., was not a sufficient notice under section 51, 
Regulation VIII of 1793; that the defendant waa nota ryot, and the notice 
could not be in the terms of section 17, Act X of 1859.” 

The plaintiff appealed to the High Court. 


Mr. Paul (Baboo Ramesh Chandra Mitter with him) for the appellant. 
Baboos Hem Chandra Banerjee and Kishen Dayal Itoy for the respondents. 


* Special Appeal, No. 2549 of 1869, from a decree of the Judge of Mymensing, dated 
the 20th August 1869, affirming a decree of the Doputy Collector of that district, 
dated the 7th April 1869, 
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Parag, J.—I think that, unless we are prepared to differ from the judgment 
Gazsinp Ku- of a Division Bench of this Court given in Kali Chandra Chowdhry v. 
Ratan Gopal Bhaduri (1), we must hold that the Judge below was right in his 


decision. 


In this notice, the appellant, after first setting out his own zemindari title, 
says:—‘That you are in possession of the manzas, kiamats, dihis, and chaks, 
“ &o., appertaining to the said talook as per schedule given below, without 
“ effecting any settlement as to the juamma, and executing any kabuliat in 
& respect of the same; that, as the rate of rent of the said land is below the 
“ rate prevailing in the pergunna and in adjacent places, and as the productive 
* powers of the land, and the value of the produce have increased, and as 
“the pafit land has been cultivated, I am entitled to receive from you 
“ rupees 794-5-7-114 per annum, according to the rate specified in the 


* schedule.” 
(1) The 1st April 1869. 
Before Mr. Justice Bayley and Mr. 
Justice Hobhouse. 
a 


KALI CHANDRA CHOWDHRY, ZemN- 
pan (PLAINTIFF) v. ‘RATAN GOPAL 
BHADURI AND OTHERS (DEFENDANTS. )* 


Mr. Paul (with him Baboo Umerendranath 
Chatterjee) for appellant. 
Baboos Srinath Das and Rames Chandra 


Mitter for respondents. 


Honnousz,J— * * %* * # 
It is then contended that the notice under 
section 18 of the Act was a proper notice 
under that section, and was understood by the 
parties to be a notice under the provisions of 
clause 1, section 17 of the Act. But we do 
not think that this can properly be said. 
The notice did, undoubtedly, specify the rent 
which was to be demanded for the coming 
year, and did also specify a ground of en- 
hancement, viz, the ground that the plain- 
tiff was entitled to an enhancement at the 

rates by virtue of the decision 
of 1855. But that is not of itself a notice 
within the meaning of clause 1, section 17 
of the Act. That section requires, if the 
notice is to be governed by it, that the notice 
should state that the “rate of rent paid 
t by such ryot is below the prevailing rate 
“ payable by the same class of ryots for land 
‘of a similar description, and with similar 
“advantages in the places adjacent,” or 
words to that effect, and it does not, it seems 


to us follow that, because the rates are per- 
gunna rates, therefore, they must be neces- 
sarily understood to be rates “below” those 
prevailing in the adjacent places, and paid 
by ryots of the same description as the 
defendants, Neither can we say that the 
defendants knew that they were pleading to 
the provisions of section 17, because they 
were not allowed an opportanity of adducing 
Witnesses, and we do not therefore know 
exactly what it was that they pleaded to; 
and on the other hand, the evidence adduced 
by the plaintiff was not evidence as to the 
prevailing rates within the meaning of 86c- 
tion 17, but only as to pergunna rates which, 
in our jadgment, are not necessarily the pre~ 
vailing rates, and we agree with the judg- 
ment in Radha Churn Chawdhry v. Chunder 
Monee Shikdar (2), to the effsect that the 
grounds of the notice must be specific so as 
to show exactly what the grounds are on 
which the plaintiff seeks enhancement. 

In this view of the case we think we can- 
not say that tae Judge was wrong in law 
when he held that the notice was not a legal 
notice; and we, therefore, dismiss this spe- 
cial appeal with costs. 

We may add that the decision of Gobind 
Chunder Dutt v. Huronauth Roy (8) and that 
of Mackintosh v. Adur Mones Dosses (4) 
seem to bear us ont in theview we take of 
the first part of the case, 


(2) 9 W. B, 290. i 
(3) 5 W. B., Act X B., 10, 
(4) 6 W. B., Aot X R. 87. 


* Special Appeals, Nos. 2084 and 8228 of 1868, from the decrees of the Judge of Mymen- 
sing, dated the 4th May 1868, reversing the decrees of the Assistant Collector of that 


district, dated the 15th November 1867. 
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It appears to me that this notice is quite os bad for indefiniteness and 
uncertainty as the notice which was held to be insufficient in Kali Chandra 
Chowdhry v. Ratan Gopal Bhadhuri (1). 

It has been argued before us that this notice specifies three grounds of 
enhancement. If it does so, I think this is done in so uncertain a manner as 
to leave it impossible to say whether these three grounds have reference to the 
rates of rents of talookdars, or to the rates of rents of ryots. 

The first, namely, that the rate paid for the said land is below the rate 
prevailing in the pergunna and in the adjacent places, points in my mind rather 
to ryoti rates than to talookdari rates; and certainly the inference which 
one would first draw from the reference to the productive power of the land, 
to the increase in the value of the produce of the land, and to the increase of 
culturable land, without further words of explanation, is that the plaintiff had 
regard to rents payable by ryots rather than to rents payable by talookdars. 
It is a very long step indeed from increase in the productive power of the 
land to increase in the rents and profits derived, or capable of being derived, 
by the talookdar from his talook. 

T am inclined to think with Mr. Paul that, if a distinct ground of enhancement 
had been mentioned in the notice, unless it also appeared on the face of the 
notice that by law that ground could not be maintained, the Court ought not 
to dismiss the case without going into the merits. It is, I think, the plaintiff's 
lookout to see that he can establish, on the ground which he specifies, a right 
to receive enhanced rents. We know nothing in this" case relative to the 
evidence which it may be in the power of the plaintiff to give in support of 
his claim, but I think that the tenant is entitled, on the authority of the 
case which I have cited, and of the other cases therein referred to, to a 
distinct and specific statement in the notice of enhancement, such as is beyond 
the reasonable possibility of mistake, of the ground of enhancement on which 
his landlord relies. I have already said that, in my opinion, the notice before 
us does not contain such a distinct statement; and, therefore, it seems to me 
that the special appeal should be dismissed with costs. 


Mirren, J.—I concur in the judgment just delivered by Mr. Justice Phear. 
I do not think that the rent of a tenure like the present can be enhanced, 
except under positive law, or under some custom having the force of law, 
or by virtue of some agreement between the landlord and tenant. In the 
present case the notice does not specify any ground of enhancement sanc- 
tioned by any positive enactment, or by any custom having the force of law, 
or by any agreement by which the defendant has made himself liable to pay 
the enhanced rent which the plaintiff seeks to recover. Under these circum- 
stances I am clearly of opinion that the notice in this case does not specify 
any ground of enhancement on which the plaintiff, special appellant, could 
have enhanced the rents of the tenure in question, and that the present case 
is precisely similar to that referred to by Mr. Justice Phear. I am of 
opinion therefore, that this appeal ought to be dismissed with costs. 


(1) Ante p. 62. 
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Before Mr. Justice Loch and Mr, Justice Sir C. P. Hobhouse, Bart. 
SALIGRAM SING (Puarytrirr) v. GOBIND SUHAI AND ANOTHER (DevENDANTS.)* 


Excecution—Money paid—Decree subsequently reversed or modjfed—Act XXIIT 
of 1861, & 11. 


When money has been taken in execution of a decree which is subsequently reversed or 
modified, no fresh snit will lie for its recovery; the matter must be enquired into by the 
Court which passed the decree as a question arising between the parties relating to the 
execution of such decree. 

Nursing Chunder Bein v. Bidyadhuree Dosses (1), and Jodoo Nath Gossain v. Nobokishen 
Chatterjee (2) followed. ` 

Laurream, father of the defendant in this case, had paid up the Govern- 
ment revenne due for the years 1861 and 1862, on account of Mauza Panj- 
roa. Subsequently, Lalitram sued the present plaintiff, or owner of the 
manza, for the amount so paid by him, and recovered decrees for the amount 
on the 8th June 1863 and 17th September, in the Mofussil Courts of original 
jurisdiction and appeal respectively. 

In this case the plaintiff alleged that one Lalitram, father of the present 
defendant, had paid the amount of the plaintiff's Government revenue due ‘from 
his estate of Mauza Panjroa; that he subsequently sued the plaintiff for the 
amount paid by him, and obtained a decree on the 8th June 1863, which was 
confirmed in appeal on 17th September 1863; that the decree-holder, Salig- 
ram Sing deposited in Court the amount, rupees 685 odd, which had been 
decreed against him, and this was taken out by Lalitram. In a suit which 
Lalitram had brought against Saligram Sing for the purpose of recovering 
possession of the whole of the Mauza Panjroah, on the allegation that he had 
been ousted from possession, and to reverse certain deeds of sale, Lalitram had 
obtained a decree. On special appeal to the High Court, it was held that 
Saligram was entitled to eight annas of the estate, and must be held respon- 
sible for the Government revenue to the extent of his share in the property. 
Saligram Singh v. Lalla Luleet Ram Singh (3). 

To this extent, therefore, the decrees under which Lalitram had recovered 
his rupees 685, was modified, but the High Court made no order that Lalit- 
ram should refund any portion of the money. It was admitted on all hands 
that Saligram was a mortgagee in possession of the property at the time when 
the Government revenue was paid by Lalitram. 

Saligram, as being entitled to an 8 annas of the mauza under the decision 
referred to now, sued to recover from the present defendant, who was the heir 
of Lalitram, half the amount which he had deposited in satisfaction of the 
decree which Lalitram had obtained against him. 


* Special Appeal, No. 1674 of 1869, irom a decree of the Judge of Sarun, dated 26th 
April 1869, reversing a docree of the Moonsiff of that district, dated the 2nd December 
1868. 


(1) 2 W. Ra, 275. (2) 4 W, R, 66. (8) 5 W. R., 160. 
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The defendant pleaded that, under section 2 of Act VLI of 1859, and under 
Section 11 of Act XXIII of 1861, the present suit could not be maintained. 

The Moonsiff was of opinion that, under the circumstances stated, those 
sections were not applicable to the case, aud decreed the plaintiff's claim. 

The Judge of Sarun, on appeal, was of opinion, inter alia, that “ if plaintiff 
was entitled to the money as a refund, he should have recovered it in execution 
of decree, and og Lalitram obtained a decree for possession of an eight-anna 
share in the village, together with wasilat, there could have been no difficulty 
in doing so. He relied on Nursing Chunder Sein v. Biudyadhuree Dossee (1), 
and Jodoo Nath Gossain v. Nobokissen Chatterjee (2). He reversed the 
decision of the Moonsiff, and dismissed the plaintiff's case. 

Plaintiff then appealed to the High Court. 


Mr. R. T. Allan for appellant. 


Baboos Annada Prasad Banerjea nnd Hem Chandra Banerjea for respondents- 


Loon, J.—In this case the plaintiff sues to recover half of a sum of money, 
with interest and costs, recovered from him by the defendant, It appears that 
the plaintiff held an estate paying revenue to Government, and the defendant, 
Lalitram, in order to prevent the sale of that estate for arrears of revenue, 
paid in the whole amount of revenue due. He then brought an action against 
the plaintiff to recover the amount so paid by him, and obtained a decree in 
the lower Courts. Execution was taken out by the decree-holder, and the 
plaintiff paid in the amount due under the decree, which sum the decrec- 
holder took away. A special appeal had been preferred by the plaintiff to the 
High Court, by which the rights of the parties had been declared ; and it was 
held that both the plaintiff and the defendant were entitled to a moiety of the 
estate. The plaintiff then applied to the Court which executed the original 
decree to recover the money from the decree-holder. This application is said 
to have been rejected, and he now- brings a regular suit to recover this money. 

We think, however, that the Court has no jurisdiction. The question of 
the kind now raised by the plaintiff is a question to be determined under the 
provisions of section 11, Act XXIL of 1861, and cannot be raised by a regular 
suit, and in support of this view we find two judgments of this Court,— 
Nursing Chinder Sein v. Bidyadhuree Dossee (1); Jodoo Nath Goasain v. 
Nobokissen Chatterjee (2), and in both of those cases, the Division 
Benches of this Court have held, that where a party seeks to recover money 
taken in execution of a decree which is afterwards reversed on appeal, such a 
case is not the subject of a new snit,—the matter must be enquired into by the 
Court which passed the decree os a question arising between the parties 
relating to the execution of such decree. We conour in the view then taken, 
and we, therefore, dismiss the appeal with costs. 


(1) 2 W. R., 275. (2) 4 W. R., 66. 
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Before Mr. Justics Norman, Officiating Chief Justice, and Mr. Justioe Bayley. 


MUSSAMAT BIBI MANIRAN (JUDGMENT-DEBTOR) v. MUSSAMAT BIBI 
MASHIHAN (DgorEes-HOLDER. )* 


Damages, Assessment of 
In a suit for recovery of damages, the Court which tuies the case must, before passing 


a final decree, assess the damages, and not leave them to be assessed in execubon of the 


decree, 
The practice of the Original Side of the Court discussed. 


Baboo Ramesk Chandra Mitier for appellant. 
Mr. C. Gregory for respondent. 


Norman, J.—This was a suit by the plaintiff, Mussamat Bibi Mashihan, 
alleging that her property was injured by the erection of a bund, or hattah, 
by the defendant. She obtained a decree declaring her right to have certain 
shali lands irrigated by the water of Tal Burka, and directing that the flow 
of water in the Tal be not interrupted ; that the new bund erected by the 
defendant be broken up ; and that at the time of the execution of the decree 
the amount of damages to the crops of the plaintiff should be ascertained—the 
amount to be allowed not exceeding the sum claimed in the plaint. There 
was an appeal, and the decree was affirmed on that appeal. The question now 
before us arises in proceedings taken in the execution of the decree. 

The Subordinate Judge of Shahabad, on the ground that the boundaries of 
the property to which the decree related were not stated in the decree or in 
the plaint, held that the decree could not be executed. 

On appeal, the Judge found, that although the boundaries are not set forth 
in the plaint, “ there is at the foot of the plaint a detailed list of kittahs, with 
“the names of the cultivators, comprising the 96 bigas 165 katas of land 
“for which he calls wasilat is claimed.” He says, “ that an intelligent ameen 
“ would have no difficulty whatever in accurately discovering the lands for which 
‘twasilat” is claimed, as also the position of the hatta, the demolition of which 
is sought. He considered that the “ objections raised by the judgment-debtor 
are frivolous, and directed the Sasseeram ameen to be deputed for the enquiry 
needed, and that every assistance be given him in effecting the execution of 
the decree.” The Judge, therefore, treata the decree as complete in itself, and 
supposes that damages can be ascertained in execution. 

In the case of Mussumat Benda Bibi v. Lalla Ramsaran Sing (1) 
the Ohief Justice pointed out that, in some recent cases, he had observed that 


* Miscellaneous Special Appeal, No. 476 of 1869, from an order of the Judge of Zilla 
Shahabad, dated the 2nd August 1869, reversing an order of the first Subordinate Judge of 
that district, dated the 8rd April 1869. 

(1) 1B. L. BS. Na, 28. 
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assessed in execution. This, he remarks, is clearly wrong. He says: “There 4fussamar 
“is no power given by the Code of Civil Procedure, in an ordinary suit for Bt MANIRA 
“damages, to direct the amount to be assessed in execution, as there is with Mussaxar 


“regard to wasilat by section 197, Act VII of 1859.” The Chief Justice 
then goes on the say: “ There was an ameen deputed in this case, and he might 
“just as well have assessed the damages as an ameen in execution of the 
“decree, and the additional expense would have been saved.” The Chief 
Justice then says that there was no ground of appeal upon this point, but he 
thought it right to notice it, in order that the lower Court's attention might 
be directed to this irregularity. 

I entirely concur in the doctrine laid down in that case, that damages must 
be assessed by the Court which tries the case, and not in execution of the 
decree. Baboo Ramesh Chandra Mitter has objected that the decree before 
us is incomplete. I think that this argument is well founded, and the very 
fact that the decree is incomplete makes it impossible for the Court to work it 
out, The direction as to the time when the amount of damages was to be 
ascertained, viz., the time of execution, is incorrect. The decree determines 
the right of the plaintiff to damages. Itmay be that it would have been more 
proper that the damages should have been ascertained by the original decree. 
But there is no appeal before us on that ground. In a great number of cases 
it is convenient that the rights of parties should be ascertained before a com- 
misgioner is deputed to enter upon what are very often protracted and expen- 
sive enquiries as to the extent of such right. On the original side of this 
Court, it is constantly found to be a convenient practice for an enquiry to 
take place as to the amount to which partners are respectively entitled under 
a decree for dissolution of partnership and accounts; but such enquiry does 
not take place until after a decree has been passed at the hearing. Defining 
exactly the rights of the parties, and determining the period over which such 
accounts are to extend, section 180, Act VIII of 1859, provides for such 
investigations as may be requisite or proper for the purpose of ascertaining the 
amount of any damages; and this enquiry may take place after the rights of 
the parties have been determined in the manner to which I have alluded. 
The enquiry which in this case will take place, as to the extent of dama- 
ges to the plaintiff's crops, will not be a proceeding in execution, but be an 
enquiry, under section 180, preliminary to the final decree. The report 
of the ameen as to the amount of damages will have to be bronght up before 
the Court. If necessary, the parties will be heard upon it, and upon such 
report hereafter the amount of damages will be ascertained and assessed by 
the Court; and a decree for payment of the sum so adjudged will be embodied 
in an ultimate final decree for costs and damages. 

We modify the decree of the Judge by directing that the enqniry proceed 


before the Sasseeram ameen as ordered by him, and that such amoen do make 
his report to the Court. 


Brat MAs- 
HIHAN, 
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1870 As to the other part of the decree, there seems no reason to suppose that the 
Mussanat decision of the Judge is not perfectly correct. The Ameen will see to the 
Bwr Moses demolition of the bund as provided by the decree. 
ee The appellant has failed to establish either of the grounds on which he 
mman, comes to this Court by way of appeal, but as it is shown that the Judge’s order J 
is not perfectly correct as it stands, we direct that each party do bear his own 
costs in this appeal. The order of the lower Court, 80 far as it gives to the 
plaintiff the costa in the lower Courts, will stand. 


Before Mr. Justice L. 8. Jackson and Mr. Justice Glover. 


1870 ABHAYA CHARAN DUTT (Puarstirr) v. HARO QHANDRA DAS BANIK 
(DEFENDANT.)* 


Salary, Suit for recovery of—Limitation—Act XIV of 1859—s. 1, 0. 2 and 16—Servant, 


ý The defendant, who was a Batwara Ameen employed by the Collector, drew from the 
public Treasury at Backergunge a sum of money to pay the establishment, but failed to { 
pay the plaintiff, who was a mohurir under him. In a suit against the Ameen for recovery > 
of his salary after a lapse of three years from the time when the salary became due,— i 
Held, that the plaintiff was not a servant wiihiu the meaning of clauge 2 of sectionlof ~ 
Act XTV of 1859; but that his claim was for money had and received on his account, and, f 
therefore, he might bring his suit within three years from the date of such receipt. 


Tms wasa reference from a Small Cause Court Judge, upon the following ) 
case: a 
. “In this case, the plaintiff, Abhaya Charan Dutt, sues to recover rupees 30, i 
being the amount of salary due to him for three months from September to 
November 1866. He states that he has been appointed by the Collector of 
Backergunge, on a monthly pay of rupees 10, as a mohurir, to serve among others 
under the defendant, who is employed as a Batwara Ameen with authority 
to draw the pay of his whole establishment in a lamp from the Collectorate, 
and to distribute the same among his subordinates. Under such power he had 

. drawn, in January 1867, the salaries due to his establishment for the above 
months, but defaulted to pay the plaintiff’s dues, who, after fruitless and 
repeated applications to the Revenue Officer for the same, has at last been 
compelled to bring this suit. 

“Defendant objects to the hearing of the case on the score of one year's 
time having elapsed from the date of the cause of action before the institu- 
tion of the suit, and pleads that he had the pay for the above months drawn 
from the treasury through one Ganga Charan Sein, who not having made over 
the same to him, a suit was accordingly brought against him to recover the 
money, and a decree obtained, which still remains unsatisfied. He is ready to 
allow the plaintiff to realize the decree if he likes. 

“ By reference to the record, it appears, that plaintiff instituted this suit on 
30th November last, and his claim is for three months’ wagea, from September 


+ Reference fiom the Judge of the Small Cause Court at Burrisaul. 
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to November 1866 ; in other words the suit is brought after the lapse of two 1870 
years and ten or twelve months nearly after the salary became due. “Plaintiff Asmara Cra- 
holds that the cause of action began in January 1869, when the Deputy ®4* Dott 
Collector ordered him to bring a regular action for his dues.” Haro. Caan 
The Judge referred the case, being in doubt whether clause 2 or clause 16 = Bawix, 


of section 1 of Act XIV of 1859 applied. 


The judgment of the Court was delivered by 


Jackson, J.—It seems clear that in this case the limitation prescribed 
by cause 2, section 1, Act XIV of 1859, will not apply; in the first place, 
because the plaintiff, who was a mohurir in employ under the directions of 
the defendant, does not come within the description of servant as mentioned 
in that clause, We may refer the Judge of the Small Cause Court to a ruling 
in Nitto Gopal Ghose v. A. B. Mackintosh (1). 

Moreover, the defendant does not appear to have been the employer of the 
plaintiff in this case, but merely to have been a superior ministerial officer 
who, by arrangement between the parties and their common employer, was 
accustomed to receive the money payable to the plaintiff from the Collector. 
If, therefore, the defendant by himself, or by some other person for whom 
he was answerable did receive the salary due to the plaintiff, and was, therefore, 
responsible to him for that amount, the claim would be of the nature of a claim 
for money belonging to the plaintiff which the defendant had received, to 
which, apparently, the limitation of six years would apply. The present suit 
seems to have been brought within three years from the date of such receipt. 
It appears, therefore, that the suit would not be barred by limitation. 


Before Mr. Justice Norman and Mr. Justice Bayley. 
QUEEN v. HARIDAS KUNDU ann ormers.* Feb. 12, 
Registration of Document—Offence—Act XX of 1866, s. 95. 


A Sub-Registrar under Act KX of 1866 has no power to investigate regarding the 
committal of an offence committed before him, in the registration of any document, but 
should cause the complainant to proceed, under section 66 of the Code of Criminal 
Procedure, before the Magistrate, or before an Officer authorized to receive such complaint. 

The sanction of the Registrar, under section 96, Act XX of 1866, relates to a prose- 
cution to be instituted by the Sub-Registrar for an offence under the Act. 

Tus was s reference to the High Oourt, under section 434 of the Criminal 
Procedure Code. The facts sufficiently appear in the judgment of: the Court, 
which waa delivered by 


Norman, J.—A bond having been registered on the 28th of January 1869, 
before the Sub-Registrar of Madaripore, purporting to have been executed 
* Reference under Section 484 of the Code of Criminal Procedure, 

(1) 6 W. Ra Civ. Ref., 11. 


three prisoners together. 
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by Kamalakant Guho, four months afterwards, viz, on the 28th of May, 
Kamalakant presented a petition to the Magistrate, stating that the document 
was a forgery, and praying for an investigation. 

On receiving this complaint, it would, no doubt, have been the proper course 
for the Sub-Registrar to have caused the complainant to proceed under the 
66th section of the Code of Criminal Procedure, either before the Magis- 
trate of the district, or before himself, if he is authorized to receive such 
complaints without reference from the Magistrate. However, he proceeded 
to investigate the allegation of Kamalakant, as Sub-Registrar; and after 
reference to the Registrar of Backergunge, drew up a rubakari, addressed to 
himself, as Deputy Magistrate, to whom he transferred the papers for judicial 
enquiry. This, again, was irregular. The sanction of the Registrar, under 
seotion 95 of Act XX of 1866, is to a prosecution to be instituted by the Sub- 
Registrar for an offence under the Act. The Sub-Registrar did not pro- 
secute, but took up the case as Magistrate, His next step was to issue sum- 
monses against Umatara, the prisoners Radhanath Dey, Krishna Charan 
Banerjee, and three other persons. We think the proceeding can be sustained 
as one taken under the powers of section 68 of the Code of Criminal Procedure, 
it having been brought to the notice of the Magistrate, though by the irregular 
enquiry which had taken place before him, that an offence had been committed. 
‘Witnesses were examined on the 10th and 28th of September, and the 26th and 
80th of October, and the 9th November, and the prisoners Radhanath Dey and 
Krishna Charan Banerjee committed for trial on the 10th November. That 
commitment appears to us to be regular, and there are no sufficient grounds 
for quashing it. 

But, on the 9th of November, Haridas Kundu was examined as an 
accused person, atid committed for trial on the following day, the 10th, 
no charge having been previously made against him. The witnesses upon 
whose evidence he was committed for trial were not apparently examined 
in his presence, nor had he any opportunity of cross-examining them. It is 
clear that there is nothing to justify the commitment of Haridas Kundu, 
which must, accordingly, be quashed. f 

We desire that Kamalakant Guho be informed that he must proceed in 
the usual way by a complaint before the Magistrate against Haridas, 

It will probably be desirable to stay the trial of the other prisoners until 
after Haridas shall have been committed, or discharged by-the Magistrate, 
and ifhe is committed, that the Sessions Judge Ae try the cases of the 
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Before Mr. Justice Norman (Officiating Chief Justice), and Mr. Justice Bayley. 


MUSSAMAT ETWARI, MOTHER AND GUARDIAN or DABI DAYAL AnD 
| MOHADEO LAL, Mrvors (Pirrrtoxers) v. RAM NARAYAN 


koy 


RAM (Orrosrre Parry.)* 
Minor—Quardian, Power of Court to appoint—Act XL of 1858, ss. 4, 6, and 7. 
Under sections 4, 6, aud 7, Act KL of 1858, the Court has power to appoint a guardian 


other than the father of a minor, for the purpose of institutang suits, and protecting the 
property of the minor. 


Baboo Boodh Sen Singh for petitioner. 
The respondent did not appear. 


The judgment of the Court was delivered by 

t . 
\ Nos{man, J.—This was an application by Mussamut Etwari, the mother 

of two infants, named Dabi Dayal and Mohadeo Lal, the elder of whom is five 
years, and the other two years and-a-half old, for a certificate under Act XL of 
N 1858, as guardian and manager of the property of the minors, she alleging that 
) the father is wasting the property, and that the appointment of herself as 
: guardian is neceasary for the preservation of the rest of the property, and for 
À the purpose of enabling her to institute suits to recover property which has 
been wasted by the father. The Officiating Judge says simply, that “the 
father's drunken habits are not a sufficient reason for a Court interfering and 
taking the children from the custody of the natural guardian.” 

Now the 37th section of Act XL of 1858 provides that nothing in that Act 
shall authorize the appointment of a guardian of the person of any minor 
whose father is living, and is not a minor. The words restricting that enact- 
ment to n declaration that a guardian of the person of such“minor shall not 
be appointed, gives rise to an inference that it was not intended that the Court 
should not have power to appoint a guardian of the property of a minor whose 
father might be living. 

The 4th section provides that any relative or friend of a minor in respect of 
whose property such certificate has not been granted, may spply to the Civil 
Court to appoint a fit person to take charge of the property and person of 
such minor. : 

The 6th section provides that when an application shall have been made to 
the Civil Court, either by a person claiming a right to have the charge of the 
property of a minor, or by any relative or friend of the minor, the Court shall 
issue notice of the application, and fix a day for hearing the same. On the 


* Micellaneous Regular Appeal, No. 458 of 1869, from an Order of the Officiating Judge 
of Gya, dated the Ist July 1869. 


72 


1870 


Mussamar 


ETWARI 


v. 
Ras Naxa- 
YAN 


HIGH COURT OF JUDICATURE, CALCUTTA [B L.R. 


day fixed, the Court will enquire summarily into the circumstances, and pass 
orders in the case. 

The 7th section is remarkable. It begins by enacting’ that “if it shall 
“ appear that any person claiming aright to have charge of the property of a 
“ minor is entitled to such right by virtue of a will or deed, and is willing to 
“ undertake the trust, the Court shall grant a certificate of administration to 
“ guch person.” Therefore, if the donor of the property, or the father, shall 
have exercised his discretion by the appointment of a guardian of the 
property, the Court is to take such person as having been properly appointed. 
The section proceeds: “If there is no person so appointed” (that is appoint- 
ed either by will or deed) “or if such person is unwilling to undertake the trust, 
“ and there is any near relative of the minor who is willing, and fit to be entrust- 
“ ed with the charge of his property, the Court may grant a certificate to such 
“ relative.” It goes on to say that the Court*may also, if it think fit (unless a 
guardian have been appointed by the futher) appoint such person as aforesaid, 
or such relative or any other relative or friend of the minor, to be guardian of 
the person of the minor. 

Therefore, notwithstanding an appointment of a guardian of the person of 
the minor by the father, the Court may appoint a person to be a guardian of 
the property. 

In the case now before the Court, the Officiating Judge of Gya does not 
appear to have adverted to the distinction between the appointment of a gunar- 
dian òf the property and the appointment of guardian of the -person of the 
minor. If this is a family governed by the Mitakshara, it ia plain that the 
infants have a right to ask the interference of the Court to restrain their father 
from dissipating property in which they have by their birth become jointly 
intérested with him; and for that purpose it is clear that the Court must have 
power to appoint a guardian for the purpose of instituting suits, and protecting 
the property of the minor; and that such guardian may be a person other than 
the father; and.on a careful consideration of sections 4, 6, and 7, of Act XL 
of 1858, it appears to me to be plain that a guardian may be appointed under 
that Act for the purpose of protecting the interest of the minors. 

The case must go back to the Judge, who will try the question whether the 
father is wasting the property of these infants, and whether it is necessary for 
their protection thata person should be appointed as their guardian for the 
purpose of suing and taking such steps as muy be necessary to restrain further 
waste. 
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Before Mr, Justice Kemp and Mr. Justice E. Jackson, 


GAYARAM MAZUMDAR (Dzrsnpant) v. MADHUSUDAN MAZUMDAR 1870 
(Prarrrirr.)* March 2. 
Registration Act (XX of 1888), s8, 18 and 50—Mortgage Deed—Deed of Sale—Priority. 

A. lent B. rupees 75, on 6th Asar 1278 (June 19th, 1866), and B, executed a mortgige 
of two bigas of land, for the amount, in A.’s favor. On 28rd Asar (July 6th) B. sold to C. 
one biga of the same land. A.’s mortgage was not registered, C.'s deed of sale was. A. 
subsequently brought a suit for the amount owed him by B., and sought to attach the land 
mortgaged to him in execution. C, preferred a claim to the property attached, on the 
ground that the land was his; his petition was allowed. A. now sued to have the property 
mortgaged to him sold in execution of his decree, and to set aside C.'s purchase, 

Held, that under sections 18 and 60, Act XX of 1866, O.'s registered deed of sale must 
have preference over A.’s unregistered mortgage, 


Tms suit was instituted in the Court of the Moonsiff of West Burdwan, on 
the 19th February 1869. The cause of action was thus stated :—“ Suit to have 
“ mortgaged property gold at auction for the satisfaction of a decree in reversal 2 
“of a collusive kabala and order passed in a summary claim. Case laid at 
tt rupees 63.” 

The plaintiff was Madhusudan Mazumdar, and the principal defendant (the 
only one who appeared) was Gayaram Mazumdar. The other defendants in the 
suit will be more conveniently referred to as Nos. 2 and 3. 

The facts were these, as stated by the plaintif. Defendants Nos. 2 daa i 3 had 
borrowed from'him rupees 75, on the 6th Asar 1273 (June 19th, 1866), and “in 
“ his (plaintiff's) favor they executed a mortgage bond by keeping two bigas of 
« land in usufructuary mortgage.” The mortgagors failed to repay him the 
money borrowed by them. He, therefore, brought s suit for the money advanced 
under the mortgage, and obtained a decree. He then sought to execute his 
decree by attachment of the mortgaged property, but the defendant, Gayaram 
Mazumdar, preferred a claim to the property attached, on the ground that the 
property sought to be attached was his, and not the judgment-debtor’s; that 
he had purchased one biga of the property in dispute under a kabala dated 
28rd Asar 1273 (July 6th, 1866) on which date he was put in possession, and had 
since been in possession., Gayaram Mazumdar’s claim to the land was allowed, 
and plaintiff, therefore, brought the present suit. 

The mortgage dated 6th Asar 1273 (June 19th, 1866), on which the plaintiff 
relied, was not registered. The kabala, or deed of sale, dated 23rd Asar 1273 

- (July 6th, 1866), on which the defendant Gayaram relied, was registered. As 
the plaintiff, under the circumstances above stated, had failed to get execution 


* Special Appeal, No. 2188 of 1869, from a decree of the Subordinate Judge of West 
Burdwan, dated the 10th June 1869, reversing a decree of the Moonsiff of that district, 
dated the 20th March 1869, 
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of his decree, he brought the present suit. It did not appear whether Gyaram 
had purchased with or without notice of the previous mortgage. The Moonsiff 
was of opinion that “ both the documents came within the meaning of clause 1, 
“ gection 18 of the Registration Act (XX of 1866), consequently, agreeably 
“to the provisions of section 50 of the said Act, preference should be given 
“ to the registered document and not to one which is not registered.” He dis- 
missed the suit. 

The Subordinate Judge, on appeal, was of opinion that “there was no 
provision for registration in Act KX of 1866;” and that, as the docu- 
ments relied on by the plaintiff (viz., the mortgage) and the defendant 
(viz., the kabala, or deed of sale) were not of the same nature, “ sec- 
tion 50 of the Act cannot apply to this suit;” that, on the evidence, the 
plaintiffs “bond was genuine and bond fide,” and it was “not necessary to 
see whether the defendant’s kabala is genuine or collusive.” He, therefore, 
decreed “that the decision of the Court below be reversed ; and that the disputed 
property be sold by auction for the realization of the money decreed to tho 
plaintiff” 

The defendants appealed to the High Court, on the grounds, inter alia, that 
as the plaintiff's mortgage could have been registered, but was not, the regis- 
tration being optional, under section 18 of Act XX of 1866, the registration of 
the kabala, though it was of a different nature, gave the latter deed preference 
as regarded the property comprised therein, under section-50 of the Registration 
Act. 


Baboo Bama Charan Banerjee for appellant. 
Baboo Taraknath Dutt for respondent. 
Judgment was delivered by 


Kemr, J.—The decision of the Subordinate Judge of West Burdwan appears 
to us to be clearly wrong. The special respondent, the plaintiff below, is a 
mortgagee. The sum for which the property was morigaged being less than 
100 rupees, registration under clause 1, section 18 of Act XX of 1866, was 
optional. The plaintiff's deed was not registered, and is dated the 6th Asar 1273 
(June 19th, 1866.) The defendant's deed of conveyance, although it is of sub- 
sequent date, being dated the 23rd Asar 1273 (July 6th, 1866), is duly regis- 
tered; and, therefore, the plaintifs deed not being registered mast, under 
section 50 of Act XX of 1866, give way to the registered document of the 
defendant, which relates to the same property: Munsoor Ali v. Azmut Ali (1) 
and Gobind Chunder Roy v. Poorno Chunder Sein (2). The decision of the 
lower Appellate Court is reversed. The case must be remanded to the lower 


Appellate Court to try the third issue ee namely whether the defendant's 
kabala is genuine or not. 


(1) 9 W. R, 282, * (2) 10 W. R., 87. 
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Before Mr. Justice Markby. 
CUMMING AND OTHERS v, GREEN AND OTHERS. 
Practice—Appearance—General Cause List, Setting down Case in 


The Court has power to order a case to be set down at once in the General Cause List, if 
the defendant enters appearance by his attorney before the time for appearance fixed in 
the summons has expired, 


‘When a defendant so appears, the Registrar ought so to set down the case, as a matter of 
course, or at least ask the Judge in chambers whether he should do so or not. 


Mr. Graham, on behalf of the plaintiffs in this case, applied to have it set 
down at the bottom of the Remanet Board, with a view to its coming up to be 
heard in the usual way. ry 


The defendants were the members of the mercantile firm of Watson, Green, 
and Hart, of Calcutta, but one of them (the defendant Hart) being, at the time 
the plaint was filed, resident in England, the summons was made returnable in 
three months from the date of service under the rule of Court (1) passed on 
the 28rd July 1868. It appeared that the plaintiffs’ attorneys, upon obtaining 
ihe summons, wrote to Mr. Hechle, the attorney of Watson, Green, and Hart, 
asking him if he would accept service of the summons on behalf of the defend- 
anis. Mr. Hechle replied in the affirmative, the summons was served upon 
him, and on the 11th February 1870, he entered appearance. 


Mr. Graham contended that as the defendants had appeared to the suit, it 
was not necessary that the matter should be delayed for three months, especially 
as Mr. Green, one of the partners, was in Calcutta. 


Mr. Marindix contra.—The Court has no power to make the order. Appear- 
ance under Act VII of 1859 is not like appearance under the Common Law 
Procedure Act in England, or under the practice that obtained in the Supreme 
Court. Appearance under section 45, Act VII, means that the party or his 
recognized pleader should appear in Court, on the day of hearing, ready to 
go on with the case. The summons served upon the defendants gives them 
three months to appear to the suit. The Court has, no doubt, power to grant 
anew summons altering the day for appearance, but unless that is done or is 
submitted, the Court has no power to grant the order. Upon the merits the 
learned Counsel read an affidavit of Mr. Green stating that the transaction 
in dispute had been under the immediate superintendence of Mr. Hart. 


{1) Except, by order of the Court, ora the summons on the defendant], if the defend- 
Judge, no suit for final disposal shall be ant resides in England or elsewhere out of 
heard........+. within three calendar Her Majesty's minions in India, 
months after the date of [the] service [of 
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[Marxny, J.—If this case is not put down for three months, there is no 
chance of its being heard for six. Besides, I don’t clearly understand what 
the defence is.] That is just it; that, the person who understands the case 
is away. 


Marrey, J.—I think it quite clear that I have power to make the order 
asked for. The application is to set this cause down at the bottom of the 
General Cause List for hearing. Mr. Hechle, as attorney for the defendants, 
has entered appearance on behalf of the defendants, although the time within 
which to appear granted to them by the summons has not yet expired. No 
doubt, under the summons served on the defendanta, it was entirely in their 


option not to appear till the time had elapsed. They, however, chose, no 


doubt for very good reasons, that an attorney residing in Calcutta should 
accept service of the summons, and Mr. Hechle has, accordingly, filed a 
warrant to defend, and instructed the Registrar to enter his name as attorney 
for the defendants. I quite agree with Mr. Marindin that an appearance 
under Act VIII is not the same thing as appearance in England, or as it used 
to be inthe Supreme Court. But in this Court the practice ever since its 
establishment appears to have departed in some respects from Act VIII. At 
any rate the English mode of entering appearance by attorney having been 
recognized by the Court, and the defendants having, in this instance, availed 
themselves of it, it must be taken that the result of their proceeding is as if 
all that was required by Act VIII had been done, It follows that I have full 
jurisdiction to make any order for hearing the suit which is proper under the 
circumstances. It was almost admitted by Mr. Marindin that I could fix a 
day for the hearing of the case. If I have power to do that, I can set the 
cause down in the General List of Canses. The matter seems to me so clear, 
that when an attorney of this Court enters appearance for a defendant before 
the expiration of the time mentioned in the summons, I think it is the duty 
of the Registrar to putitdown immediately in the Cause List, or at all events 
he ought to ask the Judge whether he should do so or not. In this case, I 
dare say there would be no difficulty in the defendants obtaining a postpone- 
ment if they showed good cause when the case,came on for hearing, The 


cause must be set down at the bottom of the General Cause List. Costs | of 


the application to be costs in the cause, 
Attorneys for plaintiffs: Messrs. Robertson, Orr, Harris, and Francis. 


Attorney for defendants: Mr. Hechle. 


a 
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$ Before Mr, Justice L, 8, Jaoksin and Mr, Justice Markby. 
Tre QUEEN v. MAHIA CHANDRA CHUCKERBUTTY (Prisoner.)* 


Witness of the accused—Act XXV of 1861, 8. 265, 
Conviction set aside on the ground of the Aagistrate’s irregularity in refusing, in a‘trial 
before him, under Chapter XV of the Criminal Procedure Code, to allow the examination 
of a witness who had been tendered on behalf of the accused, 


Baboo Nursing Chandra Mitter for petitioner. ` 7 
The judgment of the Court was delivered by 


“ 


Jackson, J.—In this case one Mahima Chandra Chuckerbutty was charged 
before the Cantonment Magistrate of Dum Dum with criminal trespass. There 
were several other persons also charged with the same offence. These parties 
were convicted, and the Magistrate, considering that Mahima Chandra 
Chuckerbutty was the principal offender, sentenced him to rigorous imprison- 
ment for one month, and the other parties concerned to less periods of impri- 
sonment. Against these sentences, under section 411 of the Code of Criminal 
Procedare, no appeal could lie. Mahima Chandra Chuckerbutty, accordingly, 
presented a petition to the Sessions Court of the 24-Pergunnas, praying that 
his case might he sent up for revision to the High Court, and the Sessions 
J udge accordingly referred the case to this Court by his letter No. 103 dated 
the 11th of December last. ‘The substance of the Judge's letter was that ho 
found no such irregularity in the proceedings as would necessitate a reference 
to the High Court, and that although he considered the punishment ‘awarded 
excessive, that, in his opinion, would not justify him in recommending a revision 
of the proceedings, “ But,” he said, “ the appellant has set forth in his peti- 
“tion various facts with reference to which he alleges that the Cantonment 
“ Magistrate, actuated by a personal feeling, has treated him with great and 
“ unnecessary severity and injustice. This allegation, so far as the facts are 
“concerned, is borne out by the record; andI think the excessive bail 
“demanded by the Magistrate, and the subsequent detention of the appellant on 
“ a charge of this petty nature, is deserving of censure, and in the view of this 
“ treatment it appears to me that the High Court may be of opinion that the 


. “imprisonment which the defendant has already suffered is sufficient for the 


“ offence of which he has been convicted.” Now it appeared to me, and also 
to Mr. Justice Markby, that this was a recommendation of the Judge on 
which we could not possibly act. The Judge was of opinion that no such 
irregularity had taken place in the proceedings as to warrant an interference by 
this Court by way of revision; but on a consideration of certain allegations of mis- 
conductagainst the Joint Magistrate, he proposed to us to take such conduct into 
consideration, and upon that ground to mitigate the sentence passed upon tHe 


* Criminal Reference, No, 103, from the Judge of 24 -Pergunnas, dated the 11th Decem 
ber 1869. 
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petitioner, This, as we intimated, on a former occasion, it was impossible for 
us to do, because, in the first place, it would be impossible for us to make any 
order on such allegations of misconduct withont hearing what the Joint 


Cuaxpra” Magistrate had to say by way of explanation or defence; and, in the next 


CHUOKER-~ 
BUITY, 


place, such acts of misconduct, if made out, might be ground for the Lieute- 
nant Governor, or other proper authority, making such order as might be 
required in regard to the Joint Magistrate, but would not be ground for our 
reversing a conviction legally arrived at. i 

But the Vakeel, who appeared for the petitioner in tbis Court, informed us 
that he was prepared to make a substantial application to the Court, and to 
show ground upon which the Court ought to interfere by way of revision, and 
set asido the conviction. 

Accordingly we have heard him this morning. He has stated to us two 
grounds on which his application was to proceed. The first of these is, that 
the Magistrate has irregularly and illegally examined the defendant, or the 


-accused person, in this cage, although, as the trial before the Magistrate was 


one under the 15th Chapter of the Code of Criminal Procedure, the law does 
not allow any such examination. He has pointed out, and I think, correctly, 
that a Magistrate holding a preliminary investigation under the 12th Chapter 
of the Code, and a Magistrate holding a trial of an offence within his juris- 
diction, under the 14th Ohapter of the Code, are distinctly empowered by 
sections 202 and 250 to put questions to the acoused and io examine him as 
they may consider necessary, and the Court of Session has similar power in 


-regard to persons on trial before that Court; but the Procedure Code o) 


makes no such provisions in respect of parties under trial under the 
16th Chapter. 

Tt is not easy to say, owing to the mode in which the examination of the 
accused has been recorded, to what extent this examination was carried, nor, 
perhaps, i is it easy to say how far he has been prejadiced by such examination. 
But I think it unnecessary to give any positive opinion upon this point, inas- 
much as the next ground on which the application proceeds is in my opinion 
sufficient to enable us to dispose of this case. That ground is that set forth in 
the petition to the Court of Session, namely, that when the petitioner was 
under trial, the Magistrate, upon a witness of his, named Tiluck Sing, being 
tendered for examination, refused to examine that witness, or put him upon 
his oath, but merely put certain questions in an informal way to the witness, 


‘and deciding that the evidence he was likely to give was not material, refused 


to proceed further, or to examine him as a witness. It is quite manifest that 
such a refusal on the part of the Magistrate was altogether irregular, and was 
likely to prejudice the prisoner in a very serious degree. That the Magistrate 
did go, we are assured not merely by the affidavit annexed to a previons 
petition presented to this Court which came before the Chief Justice and 


"Mr. Justice Mitter upon an application to remove the case during trial to 


(1) The omission is supplied by Act VITI of 1889, section 262A, 
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another Magistrate's Court, but is also farther stated by the vakeel himself, 1869 
who is before us to-day, and who was present in Court during the proceedings” Qurex 
before the Magistrate. MAHDA 
I attach the greatest importance to this statement made to us by the vakeel, Crmaxpna 
g onr g s age : Cnuckre- 
because I consider thatit is made under a sense of the responsibility which “pupry, . @ 
that gentleman must feel in making such a statement to us, knowing that we 
should feel bound to accept that statement on the guarantee of his character 
and of his responsibility to the Court; and, therefore, although we might 
hesitate in fully accepting such a statement made merely on the affidavit of 
an interested party, when that affidavit is corroborated by the statement of a 
gentleman practising in this Court, I think we are bound to act upon it. His 
statement is most clear and unequivocal. What he says is nearly in these 
words “I myself was a witness to the fact, namely of the Magistrate's refusal 
“to examine that witness. On the 17th November the case for the prosecu- 
“ tion closed. Next morning the Magistrate asked what was the defence, and 
\ “ the Magistrate proceeded to examine the defendant though I protested 
‘against his doing so. He then called upon the Court Inspector to produce 
“ the list of witnesses filed by the defendant, and therr said he was not going 
“ to waste his time by examining some 10 witnesses. I said I must exercise my 
“ right of examining such witnesses as I think proper; but, of course, I would 
“ not call witnesses I did not consider material. Tiluck Singh was the first 
“ witness produced. The Magistrate said, let us see what this man knows. 
“ He (the witness) snid something I do not recollect. I asked the Magistrate 
“ to put the witness on his oath. The Magistrate said that was not material. 
“ Í then said the Court has a question of fact to consider and a grain might 
“ turn the scales. The Magistrate still refused to examine the witness.” 

Tt appears to me that this is an irregularity which is quite fatal to the con- 
viction had upon the trial. It would be most unsafe for a Magistrate or Judge 
to attempt to ascertain by such a mode as this, what the nature of a witness'a 
testimony was likely to be, and it would also be impossible for a Magistrate to 
determine in this rough way, before-hand, what the effect of such testimony 
a witness was giving might be, when he came to consider the evidence on both 
sides, and to determine whether the prisoner was or was not guilty. The 
Magistrate was clearly bound, as provided in section 266 of the Code of 
Criminal Procedare in such a case, to proceed to hear the accused person, and 
such witnesses as he might produce in his defence, and I think the refusal in 
this case was the less justifiable, inasmuch as the accused had the benefit of the 
ndvice of a pleader of this Court, who must be supposed to have understood 
what was necessary and right to be done for his client's defence, and also to 
act under a sense of his responsibility as such pleader. I think, therefore, 
that upon this ground, and without entering into the further questions which 
might be raised upon this application, we are bound to set aside the conviction, 
and to order the petitioner immediately to be discharged. 


Martror, J —I also think that this conviction must be quashed, It appeara 
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to me that the course taken’ by the Magistrate in refusing to examine w witness 
who was formally tendered on behalf of the accused, was absolutely illegal, 
and that no conviction, after such s course taken by the Magistrate, can be 
supported. I observe that the Magistrate suggests as a ground for taking the 
course he did, that the time of the Court would thereby be wasted. It is 
quite needless, I think, to point out that that would be no ground whatever 
for violating the law. It also seems to me that the ground does not exist, for, 
as has been already pointed out, the Vakeel who was present pledged himself 
not to waste the time of the Court. Under any circumstances the Court 
ought to have accepted that undertaking. I also think that any Judge who 
conducts business with tact and patience will find little difficulty in prevent- 


- ing time being wasted by the examination of useless witnesses, without violating 


the established rules of Procedure. 


Before Mr. Justice Glover and Mr. Justice Sir C. P. Hobhouse, Bart. 


| Tae COLLECTOR or BOGRAH (Derzxpant) v. DWARKANATH BISWAS axp 
ANOTHER (PLAINTIFFS. )* 
Regulation V of 1799, s. 5—Regulation V of 1827, s. 8—Collector—Administrator— 

; _ Tenani—Act X of 1859. 

Under the provisions of Regolation V of 1799, section 6, and Regulation v of 1827, 
section 8, the Collector took charge of asub-tenure as administrator of a deceased person 
to whom the sub-tenure belonged. 

Held, the Collector was in no sense the tenant of the superior landlord, and consequent- 
ly no suit would lie against him under Act X of 1859 awe rent alleged to be due in respect 
of the sub-tenure, 


- Baboo Anukul Chandra Mooherjee for appellant. 
_Baboos Bhairab Chandra Banerjee and Nalit Chandra Sein for respondents. 
The judgment of the Court was delivered by 


.Honnovss, J.—The facts of this case are very simple. One Peari Mohan, 
the-proprietor of a certain tenure, died intestate. His property came under 


-the jurisdiction of the Civil Court, unter the provisions of Regulation V of 


1799, and. Regulation V of 1827. Under the provisions of section 6, Regula- 
tion © of 1799, and section 3 of Regulation V of 1827, the Collector of the 
distriot. was appointed to take charge of the estate. It became thep the Col- 
lector’s duty to take the management of it as directed in the Regulations 


quoted. - He did take and hold that management from August 1864 (Bhadra 


3271) up to May 1868 (Jaishta 1275). During that period he collected the 


_ assets of the estate, and held them in his possession. Forty-five rupees of 


< ` ™ Special Appeals, Nos. 555 and 775 of 1869, from the decrees of the Judge of Rajahahye 


dated the 20th December 1868, reversing and modifying the decrees of the Deputy Col- 


pestor of that District, dated the 80th June 1868, 
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those assets, it is found by the Court below, he appropriated to the payment 
of Government revenue due from the estate, and the balance of the assets 
he paid into Court under the following circumstances. 

A certain person got a decree against the estate of Peari Mohan. In exe- 
cution of that decree, the decree-holder attached the assets of the estate in 
the hands of the Collector, under orders of the Court having jurisdiction to 
execute the decree. The Collector paid over the assets into Court in satisfac- 
tion of the decree, less the sum of 45 rupees which I have méntioned above. 

Under these circumstances, the plaintiff now comes into Court and avers 
that he is the superior landlord of the tenuré which belonged to Peari Mohan, 
and that certain rents are due to him for that tenure from the year 1268 to 
1278 (1861 to 1866), and he claims to recover those rents from the Collector, on 
the averment that the Collector standing in the place of Peari Mohan is his 
tenant, and is liable for the said arrears. 

The suit is instituted under the provisions of Act X of 1859. It is quite 
clear that if any such suit could lie under the provisions of the said Act, it 
would, as it is admitted by the pleader for the respondent, lie only for the rents 
due from and after the year 1271 (1864). But further, it seems to us that the 
Collector in this instance cannot, in any sense, be said to have been the tenant 
of the plaintiff; and that as there’was no jurisdiction in the Revenue Courts, 
nor consequently in the lower Appellate Court, to entertain this suit at 
all. By the provisions of section 6, Regulation V of 1799, the Court, 
in the case of a person dying intestate, is authorized to appoint an adminis- 
trator for the due care and management of such estate, and such administrator 
is tp give a full and just account of all receipts and disbursements during 
the period of administration. By the provisions of this section the Courts were 
formerly entitled to appoint any person to be the administrator in question, 
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but by section 3, Regulation V of 1827, the power given to the Courts.by the - 


previous Regulation was so far modified, that it was declared that the 
Collector of land revenue should be the person to be appointed the adminis- 
trator in question. When, therefore, in this instance the Collector of land 
revenue was appointed to be the administrator to the estate of Peari Mohan, 
it is obvious that he was simply an administrator responsible as such to give 
an account of his receipts and disbursements, and nothing more. The words 
of the Act imply exactly this, and no more; and it would be manifestly and 
obviously unjust to expect anything more. 


The Judge below considers that the Collector is in part liable, because, 


as he puts it, “ laving knowledge at the time that the zemindar’s rept was 
doe,” (he should perhaps on the evidence rather have ssid ‘ claimed”), “ the 
“ Collector ought not, in bis opinion, to have remitted all the moneys belonging 
“ to the estate to the Civil Court, but should have reserved enough to meet 
“ the zemindar’s claim for rent.” The Judge remarks that the faot of the 
Collector's reply to the Principal Sudder Ameen shows that he did keep back 
a sum of 45 rupees for Government revenue, and the Judge thinks that it wag 
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equally his duty to have kept back a certain other amount to meci the zemin- 


Cottecror dar’s claim for rent. The answer to this seems to be that when the Collector, 


or Bogran 
v 


DwARKANATH 


Biswas. 
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who after all was nothing more than the administrator, was directed by the 
Civil Court to pay in the moneys he had collected on account of that estate, 
his duty would rather seem to have been to pay in the whole he had collected 
and to have regerved nothing. No inference, therefore, we think can be 
drawn from the fact that the Collector kept back a certain sum of money, which 
perhaps in duty and strictness he ought not to have kept back at all. But 
whether that is so or not, the fact remains that the Collector could not, in our 
opinion, in this instance, be said to be in any sense the tenant of the plaintiff, 
the zemindar ; and this being so, whether or not that zemindar has any other 
remedy against the Collector, it remains at least, that he has not the remedy 
which he has endeavoured in this suit to follow out. 

We reverse the judgment of the lower Appellate Court, and affirm the judg- 
ment of the first Court, dismissing the plaintiff's suit. 

It is admitted by the pleaders in special appeal, No. 775 of 1869, that this 
case must follow the decision given in special appeal No. 555 of 1869. This 
appeal No. 775 must be dismissed, and with costs, but as the objection now 
taken before us in special appeal No. 555 was not taken before, we think that 
in this last-named special appeal each party must bear his own costs in all the 
Courts. 


Before Mr, Justice Norman, Officiating Chief Justice, and Mr. Justice Bayley. 
MUSSAMAT BANU (Prammer) p. NARAYAN SAHU (DEFENDANT.)* 0 


Special Appeal—Act XXIII of 1861, s. 27—Aot VII of 1869, s, 827—Act XLII of 1860— 
Small Cause Courts. 


When the subject-matter of an award is as to its nature and value cognizable by a 
Court of Small Causes, no special appeal will lie to the High Court against the decree of 
an ordinary Civil Court in respect of such award, 


Baboo Rajendra Nath Misser for appellant. 
Baboo Anund Gopal Paulit for respondent. 
The judgment of the Court was delivered by 
Noraan, J.—he facts of this case are that the plaintiff and the defendant, 


. by a private ETER in March 1867, agreed to refer a claim by the plaintiff 


to rupees 104, exclusive of interest, for money alleged to be due on a bond, to 
the arbitration of two arbitrators. In August 1868, one of the arbitrators 
made an award declaring the plaintiff entitled to rupees 247-7 for principal and 
interest. The plaintiff applied, under the provisions of section 327, Act VIT 


* Miscellaneous Special Appeal, No. 80 of 1870, from an order of the Subordinate Judge 
of Zilla Shahabad, dated the 28th September 1869, reversing an order of the Moonaiff of 
that distuict, dated the 9th January 1869. i 
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of 1859, to the Moonsiff of Sassiram that the award should be filed in Court, 
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The Moonsiff made an order to that effect, notwithstanding an objection by the arusgaarat 


defendant to the validity of the award. From the decision of the Moonsiff, an 
appeal was presented to the Subordinate Judge of Shahabad. The Subordin- 
ate Judge reversed the order of the Moonsiff, holding that as that which 
purported to be the award was made by one only of the arbitrators, it was no 
award. From this decision a special appeal has been presented by the plaintiff 
to this Court. Baboo Anand Gopal Paulit, for the respondent, .took an ob- 
joction that under the provisions of section 27, Act XXIII of 1861, no 
special appeal lies. 

We are of opinion that the contention is well founded. It has already been 
decided by this Court in Elam Paramanick v. Sojattullah Sheikh (1), that a 
Small Canse Court has jurisdiction under section 327 of Act VIII of 1859, 
to entertain an application to file a private arbitration award relating to 
g debt not exceeding the amount cognizable by such Court. Now, the matter 
to which the award in question related, viz., a claim to rupees 104 amounting 
with interest and costs to rupees 247, was clearly one cognizable by a Small 


\ Canse Court, Section 27 provides that no special appeal shall lie from 


any decision or order passed on regular appeal “in any suit of the nature 
“dognizable in Courts of Small Causes nnder Act XLII of 1860.” We 
think it includes not only suits of the nature made cognizable by Act 
XLII of 1860, but all suits cognizable in Courts of Small Causes constituted 
under that Act, and therefore, even assuming that a suit upon an award 
made upon a private arbitration is made cognizable by Small Cause Courts 
nog by any express provision to that effect in Act XLII of 1860, but by 
section 327 of Act VIII of 1859, we think it is within the meaning of section 27 
of Act XXII of: 1861. 

The result is, that in our ae this special appeal must be dismissed 
with costs. 

The appellant attempts to contend that no appeal lay to the Judge of 
Shahabad. Upon that point we do not express any opinion. We must leave’ 
him to the remedy to which he thinks he is entitled under section 36 of 
Act XXIII of 1861. As the matter stands at present (1), we cannot say that 
the decision of the Subordinate Judge is wrong, for, if he is right as to the 
facts there is no award. F 


Bayusy, J.—Under the facts of the case I think that this is a snit in which 
under section 27, Act XXIII of 1861, no special appeal lies. 


(1) 1B. L R, A. C., 48, 
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Before Mr. Justice Norman, Officiating Chief Justice, and Afr. Justice Bayley. 


THE SECRETARY OF STATE FOR INDIA IN COUNCIL (Derexpanr) vo, MOTU 
SAWMY AXD axoTuur (PLAINTIes.)* 


Appeal, Filing a Petition of, beyond Time—Act VIII of 1859, s. 888 ~Sufficient Cause for 
. Delay in Filing an Appeal, 


Mr. Collis for appellant.. 
Mr. Paul (with him Mr, Vertannes) for respondents, 
The judgment of the Court was delivered by 


Norran, J.—This is an appeal from a decree of the Recorder ‘of 
Moulmein, under the provisions of the 27th section of Act XXI of 1868. The 
decision of the Recorder was given on the 23rd February 1869, and tke appeal 
was presented to this Court, and admittted, on a special application, by the 
Chief Justice and Mr. Justice Dwarkanath Mitter, on the 12th July last. The / 
order endorsed on the petition of appeal was “ let this appeal be filed.” That j 
order was made upon an affidavit of Mr. Collis, the Officiating Solicitor to the 
Government, which stated, that from an endorsement on the copy of the judg- 
ment of the Recorder of Moulmein, he believed that a copy of the judgment 
was not obtained earlier than the 29th of March 1869; that a copy of the 
judgment and other papers were transmitted from Moulmein to the Chief Gom- 
missioner of British Burmah at Rangoon, and subsequently forwarded by gim 
on the 12th April to the Solicitor in Calcutta; that on the 21st of April, the 
papers so received were submitted by Mr. Collis to the Advocate-General 
for his opinion ; that the Advocate-General’s opinion advising an appeal was 
received by Mr. Collis on the 18th of J une ; that on the same day Mr. Collis 
despatched a telegram to the Chief Commissioner of British Burmah for 
authority to appeal; that a reply was sent by telegraph on the 24th of Juno ; 
put that the reply was not received by Mr. Collis in Calcutta until the 3rd of 
July. The affidavit was sworn on the 8th July, the order directing that the 
appeal should be filed was made on the 12th July, and the appeal was filed on 
that day. 

Mr. Paul for the respondent took a preliminary , objection to the hearing of 


‘the appeal, on the ground that it was not filed within the time limited by sec- 


tion 833 of Act VIII of 1859 ; and that no sufficient cause was shewn on the 
face of Mr. Collis’s affidavit why the appeal should not have been presented at 
an earlier period. 

A case appears to have been decided by the Chief Justice and Mr. Justice 
Kemp, that after registering and admitting an appeal, and causing notice to be 


* Regular Appeal, No. 158 of 1869, against the decree of the Recorder of Moulmein, 
dated the 28rd February 1869, 
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served on the opposite party, an Appellate Court cannot, at the hearing, reject 1870 
the appeal upon the ground that it-was not preferred within the prescribed Szornrany oF 
time. That case is Bharutt Chunder Roy ‘v. Issur Chunder Sircar (1). SENTE FOR 
Mr, Paul contended that many cases could be put in which that rule Comtor 
would not apply. No doubt, notwithstanding that an Appellate Conrt might Moru ‘Site: 
have admitted an appeal, if it were shewn to such Court by the opposite 
l party that the appellant had obtained leave for the admission of the appeal 
by any misrepresentation or suppression of fact, or if he could show that there 
was no sufficient cause of any sort or kind, or if he showed that the appel- 
late Court had made any mistake in admitting the appeal, though the appel- 
lant himself had not been guilty of “any fraud, probably the Court would 
feel itself at liberty to set aside its own order, and direct that the petition of 
appeal should be removed from the file. A case of that kind appears to have 
come before Mr. Justice Phear and Mr. Justice Hophousy, Mowri Bewa v. 
; Surendra Nath Roy (2). 
It is sufficient for me to say, in the present case, that Mr. Paul has not shewn 
\, 18 any reagon for supposing that the Ohief Justice and Mr. Justice Mitter 
\ in admitting the appeal had done so under any mistake, or in fact that they 
were wrong in admitting it in the way in which they did. 
It appears that the decree was passed on the 28rd of February; on the 
24th February the appellant put in a petition for a copy of the decree. He 
did not obtain a copy until the 29th of March, and as Mr. Paul does not show, 
and there is nothing to show, that the copy could have been obtained at an 
earlier period, I think that at the present stage of the case I must assume that à 
the appellant was not guilty of any laches but that he got the copy from the 
Court ns soon as it was ready for delivery. If then, the time between the 
24th of February and the 29th of March be allowed him, it would appear 
that, in presenting the petition of appeal on the 12th of July, the appellant 
is 12 or 16 days after time. 
In considering whether that was an unreasonable delay, whether there was 
sufficient cause for not presenting the appeal in a shorter period, it is necess- ° 
ary to consider the position of the parties to this suit. Now,,though the suit l 
has been brought against Mr. Inglis, the Executive Engineer of the Moulmein 
Division, against whom I may observe by the way that the plaint does not 
disclose any cause of action. The real defendant in this suit is the Secretary 
of State for India in Council; I say, the real defendant in the suit, because 
the Secretary of State for India in Council is the person who ought to have 
been made defendant, and the money which will go to satisfy the decree is 
public money and payable by the Government, and it has been agreed that the 
appeal shall proceed as if the suit had been properly framed as a suit against 
the Secretary of State for India in Council. The cause was tried in Moulmein. 
From Moulmein it was necessary to refer to Rangoon, where the Chief Com- ° - 
missioner resides. It was necessary for the Chief Commissioner to communicate - 


(1) 8 W. R., 141. , (2) 2 B. L, Rọ A. C, 184, note ` 
13—e 
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with the Solicitor to the Government of India, and obtain*the advice of the 
Advocate-General, who is the legal adviser of the Government of India and 
of the Secretary of State here. When in addition to all these circumstances 
which tend to cause delays which do not exist in the case of ordinary defend- 
ants, we add that a telegram instructing Mr. Collis to proceed with the 
appeal was delayed on the road for 10 days, we cannot but see circumstances 
in this case which fully justified the Chief Justice and Mr. Justice Mitter in 
considering that sufficient tause had been shewn to-their satisfaction for not 
haying presented the appeal within 90 days. 

Apart, therefore, from the question whether asin this case there is nothing 
to show that the order of the Chief Justice and Mr. Justice Mitter admitting 
the appeal was obtained by misrepresentation or mistake, apart from the 
question whether objection can be taken to the entertainment of the appeal 
at this stage of the proceedings, it appears to me clear that there was sufficient 
in Mr. Oollis’s affidavit to justify the Chief Justice and Mr. Justice Mitter 
in making the order they did, and we cannot now’ question the propriety of 
their order in admitting the appeal. 

For these reasons I think that we ought to hear this appeal. 


™ + * + * * * ” » ” 


Before Mr, Justice Norman, Officiating Chigf Justice, and Mr, Justices Loch. 


BUNWARI LAL ROY (Ptarstirr) vo MAHIMA CHANDRA KNUALL anp 
< OTHERS (DEFENDANTS. )* 


Limitation~Landlord and Tenani—Paini Lease—Receipt of Rent—Noiice. 


A. a Hindu, died leaving his widow B. and his mother C. B. adopted D. C. granted a 
patni patta to E. of certain property belonging to the estate of A. During the minority 
ot D., B, received the rent fiom E. and afterwards D., on attaining majority, realized rent 
from E. by suits under Act X of 1859. Twelve years after attaining majority, D. sued 
for cancellation of the patni lease, and for obtaining khas possession of the property, 
Held, that the suit was not barred. The receipt of rent was no confirmation of the patni 
lease; it only created the relation of landlord and tenant, Held also, that the plantff 
was not entitled to khas possession before the relationship of landlord and tenant was 


' legally determined by a reasonable notice, 


Bemble. Such notice should expire at the end of the year. 
Baboos Srinath Das and Bhagabutti Charan Ghose for appellant. 


Baboos Dabendra Narayan Bose and Mahini Mohan Roy for respondents. 


* Special Appeal, No. 1527 of 1869, from a decree of the Subordinate Judge of Rajshahye, 
dated the 12th April 1889, reversing a decree of the Officiating Sudder Ameen of Pubna 
dated the Bist August 1867- 


Bo eas 
ne, 1870. , 


ney 


VOL. IV.] APPENDIX. 


The judgment of the Court was delivered by 


Norman, J.—This is a suit for certain property to which the plaintiff 
alleges he is entitled as having descended to him from Gaur Sundar, by whose 
widow he was adopted. The plaintiff alleges that the property remained in 
the possession of his adoptive mother Brajeswari, till the year 1278 (1866), 
with his permission, and that at the end of 1273 (1866) he went to take pos- 
session, but the defendant would not allow him to do so. He therefore sues, 
praying that khas possession may be given to him, and that an alleged patni 
patta may be declared to be invalid. He also asks for wasilat. 

. The facts of the case are shortly these. Gaur Sundar died in 1240 (1883) 

lcaving a widow Brajeswari and his mother Hemlatta Chowdhrain. Brajes- 
wari in 1252 (1845) adopted the plaintiff who obtained his majority in 1262, 
or in other words, in 1855. The present suit was brought in 1867, 12 years, or 
nearly 12 years, after plaintiff obtained his majority. The first point made in 
favor of the defendant is that the suit is barred by limitation. 

Now, though the patni patta purports to have been granted by Hemlatta 
Chowdhrain, the mother of Gaur Sundar, who, from the findings of the lower 
Courts, seems to have had no interest in the property, the rent was for many 
years paid by the defendant to Brajeswari, and in the years 1257, 1258, 1259, 
and 1260, (1860, 1851, 1852, and 1853) Brajeswari appears to have realized 
the rent from the defendant, after the institution of proceedings under Regu- 
lation VII of 1819. Fromthe year 1262, (1855) when the plaintiff obtained his 
majority to the present time, the rent has been realized by proceedings under 
Act X of 1859; and the substantial question before us has been whether under 
those circumstances we can infer that Brajeswari, or the plaintif, Bunwari 
Lal Roy, confirmed the patni patta granted by Hemlatta Chowdhrain, or 
whether the right of the plaintiff to sue to declare the patni invalid is now 
barred by limitation. 

After much consideration of the subject, we have come to the conclusion 
that the suit to declare the patni patta invalid is not barred. 

The patni patta, or supposed patni patta, -(for I may observe that no 
evidence has been given by the defendant as to its having been really executed 
by Hemlatta Chowdhrain) is one granted by a person who had no title 
to the estate, and under whom the plaintiff does not in any way claim. 
The defendant has a lease by a person, not only who had no right to grant it, 
but who had no interest in the property, and was a stranger to it. Brajes- 
wari, the person to whom the land belonged, received the rents year by year. 
It is true that, particularly after the adoption of the son, she gave receipts 
which. treat the rent as the rent of property held in patni and that she took 
proceedings as if there was a valid and subsisting patni under which she was 
entitled to receive the rent. It appears to us, however, that these receipts, 
and these proceedings are merely evidence of the existence of a patni; 
but when the facts are examined, and it turns out that there is no patni at 
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all, that in fact the relation of zemindar and patnidar does fot exist, it comes 


_ Bowwani Laz to no more than this, that there is evidence, which, if uncontradicted, might have 
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led to the inference that the relation of zemindar and patnidar existed be- 
tween the parties, but when the facts are ascertained we find that such is not 
the case. There is nothing to show that the defendant was induced in any 
way to alter his position or in any way prejudiced by acting upon any belief 
founded on the incorrect statements of Brajeswari, as expressed in some of the 
receipts for rent. There is no reason, therefore, why as against Brajeswari or 
the now plaintiff we should presume the existence of that which had no exist- 
ence, viz. a valid patni lease. What, then, was the position of the defendant 
and Banwari Lal Roy, when represented by Brajeswari during his minority ? 
It was simply this. The defendant was a person paying rent to Brajeswari, 
the relation of landlord and tenant existed between them, and none other. 
On Bunwari Lal Roy coming of age, he had a right to sue and became of 
capacity to sue to obtain a declaration, that the patni patta was invalid, but 
the patni patta acquired no validity, because he did not sue to set it aside. 
The relation of the parties continued exactly the same as it was during the 
plaintiff's minority. The defendant was a person paying rent, and Bunwari 
Lal Roy was a person receiving it. There was nothing which could be, or 
was confirmed by any act or commission of Bunwari. The patni patta which 
was invalid at the beginning remained invalid down to the commencement 
of the suit, and it appears to us that in respect of ao much of the prayer of 
the plaint, as prays that the patni patta may be declared to be invalid, we may 
make a declaration that the patni having been granted by a person who had 
no interest in the estate is invalid, met in no way binding upon the plaintiff 
Banwari Lal Roy. 

The next question is, whether the EP is entitled to obtain a decree for 
the actual possession of the property and mesne profits. As I have said, the 
legal relation of the parties was that of landlord and tenant, and if a tenant 
is legally in possession paying rent, whether he is in possession as a ryot or 
as the holder of an intermediate tenure, we think that that right of posses- 
sion, which exists as long as the relationship of landlord and tenant continues, 
must be legally determined before it is competent to the landlord to bring a 
suit for possession. Ifa landlord sues for possession, he is bound to prove that 
he. was entitled to actual possession before the time of the institution of 
the suit. i 

Baboo Srinath Das admits that there are many decisions in which a rule 


. of this kind has been laid down as regards ryots. It is easy to show that that 


principle applies also to the cases of intermediate tenures. In the case of a 
ryot, if the landlord could mgintain a suit for possession in the middle of 
a year, and suddenly determine a tenancy without notice, he might sweep 
off the fruits of the ryot’s labor and exponses for the whole year. So, again, 


.in the case of an intermediate tenure, if the landlord could come upon the 


land or suddenly turn out the tenant, he might do so immediately before the 


. 
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period for collecting the kists of rent which such tenant was collecting from 1870 
his ryots, and thus deprive the tenant of the profits to which he was looking Buxwart LAL 
to reimburse himself for the expenses to which he had been put in paying Ror 
his own rent, kist by kist, throughout the year. He could turn out his servants Manora 
without notice, and remove his books out of his cutchery without giving CitaNDEA 
him time to deposit them in a place of proper custody, and so cause him the 
\. greatest inconvenience. The tenant might have made advances for the im- 
provement of the estate: by determining his tenancy without notice, the land- 
lord might deprive him of the power to recoup himself for such advances. 
We think that the principle which applies to the case of ryote applies also 
to the case of middlemen ;—and that the latter cannot be turned out by the 
zemindar without a reasonable notice, notice which we are disposed to think 
should expire at the end of the year. This suit was brought without notice, 
and therefore the plaintiff, in so far as he asks for possession and wasilat, is 
not entitled to a decree. ' 
As the plaintiff does not succeed upon this point, which is an essential 
x part of this case, and as from the peculiar character of the dealings between 
\, himself and his mother, ryots who had held under what they may have sup- 
posed to be valid leases, must have been put to considerable difficulties in 
knowing what their rights were, we think that the plaintiff should not get 
his costs of this*suit. Each party will bear his own costs in all the Courts. 


ae 


Before Mr. Justice Loch and Mr. Justice Mitter. 


SHIB RAM GHOSE, Goarasta ox BEHALF or RAM CHOWDRY ROY axp 1870 
ANOTHER (PLAINTIFFS) v. PRAN PIRIA AND ANOTHER (DEFENDANTS).* March 9. 
Kabuliat, Suit for—Quantity of Land, , 
In a guit for obtaining a kabuliat, failure to prove the exact quantity of land for which 
the kabuliat is sought to.be obtained renders the suit Lable to dismissal. a 
Baboo Debendra Narayan Bose for appellants. : 
Baboo Rajendra Misser for respondents. 
The judgment of the Court was delivered by 
Mirrer, J.—This was a suit for a kabuliat at an enhanced rate. The 
lower Appellate Court has dismissed the suit on two grounds, namely, first, 
that the plaintiff cannot maintain an action for a kabuliat for a fractional 
share of the lands; and, secondly, that the plaintiff has failed to make out 
' that-a portion of the lands, which form the subject-matter of this suit, is 
included within the holding of the defendant. 
In special appeal, two objections have been raiged before us, namely, first, 
that as the first ground upon which the Judge's decision is based was not 
* Special Appeal, No. 2525 of 1869, from a decree of the Officiating Judge of Hooghly, 


dated the 80th June 1869, reversing a decree of the Deputy Collector of that district, dated 
the 5th May 1869, 
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1870 raised by the defendant either in the Court of first instance or .on appeal, 
Sum Raw the Judge ought-to have remanded the case to the first Court for the purpose 
vues E of allowing the plaintiff a sufficient opportunity to prove that he was entitled 
Prax Prieta. to a kabuliat for a frnetional share, And, secondly, that besides the lands 
which the Judge has found to be the lakhiraj lands of the defendant, there were 

other lands which form the subject-matter of the suit, regarding which the f 

Judge ought to have determined whether the plaintiff is entitled to a kabuliat { 

or not. 

It is not necessary for us to express any opinion on the first ground. It is 
sufficient for us to say that the plaintiff has failed to make out that he is 
entitled to receive a kabuliat from the defendant for the fall quantity of land 
mentioned in his plaint, and this case therefore comes within the purview of 
Golam Mahomed v. Asmat Ali Khan Chowdhry (1). It matters very little 
whether the difference is in the quantity of the land or in the rate at which the 
kabuliat is asked for.: The principle of the Fall Bench Ruling above referred 
to is equally applicable to both cases. 

The special appeal is dismissed with costs. 2 


Before Mr. Justice Bayley and Mr. Jastice Mitter. 


1870 RAOL GORAIN AND ANOTHER (TWO OF THE DEFENDANTS) v. TEZA GORAIN 
March 28. (PLAINTIFF) AND OTHERS (DEFENDANTS. )* 


Hindu Law—Mitakshara—Sale by Father—Suit to set aside Sale by Father—Undivided 
Hindu Famtily—Joint Estate, 
A member of an undivided Hindu family, living under the Mitakshara law, in his 
father’s life-time brought, a suit for a declaration of his future right to a one-sixth share in 
_ a portion of the mmoveable property of the family, and to set aside an alienation of ıt by 
i his father as having been made without legal necessity. Held, that no such suit was 
måintainable. 


Baboo Mahes Chandra Chowdhry and Mr. Gregory for the appellants. 
Baboos Sri Nath Das and Hem Chandra Banerjee for the respondents. 
The judgment of the Court was delivered by 


Mirrer, J.,—We are of opinion that the plaintiff's suit ought to be dismissed. 
The plaintiff asks for a declaration of his future right to a one-sixth share in 
certain villages specified in the plaint by setting aside an alienation made by his 

* Special Appeal, No. 2876 of 1869, irom a decree of the Judge of Patna, dated the 
26th July 1869, reversing a decree of the Officiating Sudder Ameen of that district, dated 
the 17th January 1867. 


(1) Case No, 11765 of 1867; March 19th, 1868, 
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father so far back as the year 1849. It is quite clear that if the plaintiff has any 1870 
right to any ancestral property which his father has improperly alienated, that Raon Gorain 
right is a vested right existing during the life-time of his father, and not a mere 
contingent right which is to accrue on the death of his father. If this is so, there 
can be no doubt that the plaintiff's claim for the declaration of a future right 
cannot be entertained. But, be this as it may, it appears from the plaintiffs own 
} admission that he is not entitled to a declaration of right for the one-sixth share 
in suit. It is admitted that there has been no partition of the estate belonging to 
the joint undivided family of which the plaintiffis only one of the members, and 
that the plaintiff's father is still alive. It is clear, therefore, that the plaintift 
is not entitled to say that he has a right to a one-sixth or to any other 
specific share of the family property so long as the family is joint. It is con- 
trary to the fundamental theory of a joint undivided Hindu family under the 
Mitakshara law to allow one member of such a family to say, that he is en- 
` titled to a specific share of the family estate; and even if we were to trent 
this suit as a suit for partition which it is not, itis impossible for us to make 
out how the plaintif can lay claim to a one-sixth of the property sold to the 
\ defendants when his father is still alive. It is said that this objection was not 
taken in the Court below ; but it is an objection on the face of the plaint, and 
it goes to the root of the title upon which the plaintiff's suit is based. It has 
been said that even if we reject the plaintiff's prayer-for declaration of title, 
we may still make a declaration to the effect that the deeds of sale under 
which the defendants hold the property in dispute are void on the ground of 
no legal necessity for the alienation having been proved. But we do not see, 
any reason whatever why we should proceed to make such a declaration in 
the plaintiff's favour. He has not offered to give back to the appellants the 
consideration-money which his father had taken from them; and when we find 
that he is entitled to sue at once for possession notwithstanding that his father 
is still alive, we do not see any reason why we should go out of our way, and 
make a declaration in his favour when he could have, if he liked, sued for the 
possession of the property at once. The plaintiff laid claim to a one-sixth share ° 
of the property in dispute. If that claim is good in law, the plaintiffs 
father has no share whatever in the property, but doubtless by the Mitakshara 
law the father ordinarily would have his share. 
For these reasons, and without entering into the question as to whether the 
alienations upon which the defendants’ title is based were made for valid 
necessity or not, we are of opinion that the judgment of the lower Appellate 
Court must be reversed, and the plaintiff's suit dismissed. . 
As the objection was not taken in the Courts below, we simply reverse the 
lower Appellate Court's judgment without costs. Hach party is to bear his 
own costs in all the Courts. 


v. 
Teza GORAN. 
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Before Mr. Justice Kemp and Mr, Justice E. Jackson. 


1870 BOLEY DOBEY (Prarxrirr) v. SIDESWAR RAO BABOO ROY KUR AND OTHERS 
(DerEnpants.)* 


Penalty—instalment Bond—~JInterest, 


A, executed an instalment bond for rupees 1,000, in favour of B., in which he stipulated { 
that from the year 1271 (1864) to 1275 (1868), both mclusive, rupees 200 should be paid 
in the month of Jaishta (May 18 to June 12) in each year, and that, “in the event of 
“ any instalment being then due, all the remaining instalments should be deemed lapsed, 
“and the principal should be paid with interest at the rate of 10 per cent, per mensem, 
“from the date of the instalment bond.” The first instalment, which fell due on the last 
day of Jaishta 1271 (12th June 1864), was paid only on the 18th Falgun of the saiñe year 
(18th February 1865), other instalments were paid in Jaishta 1272, 1278, ' (1865, 1866.) 
B. accepted payment of these instalments as part payment of the principal sam due to 
him, and never made any demand for interest under the terms of the bond. The further ; 
instalments due in Jaishta 1274 and 1275 (May 18 to June 12, 1867 and 1868) were never 
paid. On 18th Kartik 1276 (80th October 1868), B. sold the bond and all his interest 
thereunder to C, for rupees 800. On 2nd Jaishta 1276 (14th May 1868), ©. brought a suit A 
against A., for the whole amount of the bond with interest thereon at 10 per cent., par? *” 
mensem, from the date thereof till the date of suit, namely, rupees 6,099, less the amount. 
of rupees 600, which had been realized by B. in the three instalments for 1271, 1272, ands 
1278 (1864, 1865, and 1866). The Judge awarded him only the amounts of the unpaid 
instalments for 1274 and 1275 (1867 and 1868), namely, rupees 400, with interest from the 
date of the mstalments till date of suit at one per cent., per mensem, in all rupees 488 odd, | 
proportionate costs, and interest on all at one per cent.. per mensem, till date of realization, 
"On appeal to the High Court by C., keld that the clause in the bond relied on was a 
mere penalty clause, The original obligee of the bond having waived the exaction of any 
penalty, C. was not now entitled to more than the Judge had awarded him. 


Baboo Mahini Mohan Roy for appellant. 
Mr. R. T. Allan and Baboo Jaggadanand Mookerjee for respondents. 


~ 


Tm» plaintiff in this case was Boley Dobey whose profession was described 
as “ Tezarut” or money lending. He instituted this suit before the Subordinate- 
Judge of Beerbhoom on 14th May 1869, to recover rupees 5,499, with interest 
to date of realization. In the plaint it was alleged that Sideswar Rao having 
become indebted to Ananda Dobey, the father of the other ten pro-formd 
defendants “ on account of decrees, and other debts executed on the 30th Jaishta 
©1270 (12th Jane 1866), an instalment bond for rapees 1,000, and got the same 
“ registered ;” that it was stipulated in the bond, that from the year 1271 (1864) 
to 1275 (1868) rupees 200 should be paid every year in the month of Jaishta, 
(May 13 to June 12); and that in the event of any insjalment becoming over- 
due, all the remaining instalments should be deemed as lapsed, and the princi- 
pal should be paid with interest at 10 per cent. per month from the date of 


* Regular Appeal, No. 248 of 1860, from a decree of the Subordinate Judge a Zilla 
Beerbhoom, dated the 80th July 1869, Å. 


TW AMC DULIN, 
FS 70, a 
e 


VOL. IV] APPENDIX. 93 


the instalment bond. That afterwards the defendant, No. 1, having failed te 1870 
pay the first instalment due in Jaishta 1271 (May 18th to 12th June 1864),* Borgy Doar 
had become liable for the future amount with interest, according to the terms Sacre in 
of the deed of instalment. That Ananda Dobey having died, his sons and heirs Rao Banoo 
(defendants, Nos. 2 and 3) sold to the plaintiff on 16th Kartik 1276 (80th October 
1868), for rupees 800, under a registered kabala, their rights and interests in 
? the said deed of instalment. That there was an endorsement on the back of 
` the bond, that on the 13th Falgun 1271 (13th February 1865), rupees 200 had 
been received by the obligee ; on the 30th Jaishta 1272 (11th June 1865), another - 
rupees 200, and on 81st Jaishia 1278 (18th June 1866) another like sum of 
rupees 200: in all rupees 600 had been received under the bond. Deducting 
this last-mentioned amount from rupees 6,099 alleged to be otherwise due 
under the bond, viz., rupees 1,000 principal, and rapees 5,099 interest, the 
plaintiff claimed rupees 5,499. He dated his cause of action from lst Asar 
1271 (13th June 1864), the date on which the first instalment payable under 
the bond became overdue. 
The first defendant, Sideswar Rao, stated, inter alia, that “after the breach 
y “ of the terms of the deed of instalment in question, Ananda Dobey, father of 
` “the vendors who sold the instalment bond to the plaintiff, received the 
te principal amount of three instalments, and thus acquiesced in the breach of the 
4“ terms of the bond and abandoned all claims to interest, He never demanded 
‘“ interest and never advanced any claim for interest.” He further contended 
that the plaintiff could not now, on the ground of his purchase, claim interest ; 
that the terms with regard to interest mentioned in the deed of instalment, 
were never intended to be carried out; they were used merely as a penalty for 
the reslization of the principal money; and the plaintiff was not legally entitled 
to the interest claimed; that it had not been specified from what date and to 
what date, and at what rate the interest mentioned in the instalment bond 
should be received; and that the plaintiff had no right to claim interest at the 
rate mentioned till the date of suit. 
The other defendants stated as follows: . 
“ Defendant, No. 1, executed in favor of our father, the late Ananda Dobey, 
“an instalment bond for rupees 1,000. On the 16th Kartik 1275 (80th 
“ October 1868) we sold to the plaintiff, for a consideration of rupees 800, 
“ our rights and interests in the said deed of instalment, deducting the amount 
“ noted as realized on the back of the anid instalment bond, we executed a 
“ kabala to that effect, got it registered, and made it over to the plaintiff along 
“ with the instalment bond.” That they (the defendants) had no right to the 
bond, and although they did not object to that they had been unnecessarily made 
defendanta. That the defendant failed to pay the instalment of rupees 200 due in 
Jaishta 1274 (May and June 1867) and Jaishta 1275 (May and June 1868.) 
No oral evidence was adduced on either side. On the admitted facts 
as disclosed in the written pleadings, the Subordinate Judge was of opinion 
that "the terms in the bond which on the failure to pay any instal- 
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1870 ement. made interest due on the principal at the rate of 10 per cent 

Bouwy Doprr per month from the date of the bond, was “a penalty clause; for if the 

Srpmawan ~“ Obligee really intended to take interest at the high rate mentioned above, he 

Rao Banoo “would, on the breach of the first instalment of the bond, that is, on the breach 

Ror Kun. «of the first instalment payable in Jaishta 1271 (May and June 1864), have 
“taken steps at that time for the’realization of the interest of the said instalment 
“together with the subsequent instalments at therate of Rs. 10 per cent. per 
“t month from the date of the insta'ment bond; and when, instead of doing so, he 
“accepted only the principal amonnt of the instalment payable in Jaishta 1271 
“ (May and June 1864) in the month of Falgun of the said year (February 1865), 
“and only the principal amounts of the two instalments payable in the month of 
“ Jaishta of the years 1272 and 1278 (1866 and 1866) according to the instal- 
t ment bond, it may be concluded that he considered it a penalty toreceiveinterest 
“at the aforesaid high rate from the date of the instalment bond, and so he relin- 
u quished the same. Besides, it is true that interest at the rate fixed by both 
“ parties may be realized; but ifthe stipulation be for payment of the said interest 
“from the breach of each instalment, it cannot be considered a penalty. 
« As there is a stipulation that in case of breach of any of the instalments, 
“interest should be given at a higher rate than the ordinary one from the 
“ date of the instalment bond, it seems to me that it is something like a penal- ,’ 
“ty clause.” He considered the plaintiff entitled to rupees 400, being the 
amount of the instalments due in Jaishta 1274 (May and June 1867) and 
Jaishta 1275, (May and June 1868) with interest thereon at the rate of 
1 per cent. per month from the 30th Jaishta 1274 (June 12th 1867) the date 
of the breach of the instalment, and said “The plaintiff is entitled to get 
“ rupees 8-6-4 the interest on the sum of rupees 400 from the aforesaid 
“ 30th Jaishta 1274 (June 12th 1867) to the 2nd Jaishta 1276 (May 17th, 1869) 
“the date of this suit, and rupees 400, as principal, in all rupees 488-6-4} 
“ gundas.” He decreed that out of the amount claimed by the plaintiff, he do 
recover from the principal defendant rupees 488-6-43, with interest on the 
principal amount for the period of the pendency of suit, and costs in propor- 
tion to the amount decreed, together with interest on the consolidated amount 
at the rate of 1 rupee per cent. per month from this day to the date of realiza- 
tion, that the said defendant do recover remaining costs with interest from 
plaintiff, and that the pro-formd defendants do pay their own costs. 

The plaintiff appealed to the High Court, valuing his appeal at rupees 
2,211-9-16-1. 

The grounds of appeal were (1) that the decision of the lower Court was 
contrary to law and to the contract entered into between the parties; (2), 
that it ought to have caloulated interest from the date of the bond; (8) that 
the clause in the bond relied on was not a penalty clause. 

The judgment of the Court was delivered by 

Keur, J.—The plaintiff is the appellant. It appears that on the 80th of 
Jaishta 1270 (12th June 1868) a kistbandi was executed by the defendant, the 
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respondent, to the plaintiff's vendor to the effect that, as there were sums due 1870 
under four decrees, the amount of which is not specified, and on other accounts Bopey Dossy 
also not specified, amounting together to 6C00 rupees, it waa arranged between EVAR 
the parties that this sum of 1000 rupees was to be liquidated in 6 years by Rao Basoo 
instalments of 200 rupees per annum payable in the month of Jaishta of ench Rox Kua. 
year. The kistbandi then goes on to state that if one or any of the instalments 
fell due and was not paid, the whole of the instalments were to be considered 
as lapsed, and the whole amount was to bear interest at the rate of 10 per cent. 
per mensem, and the interest was to be calculated from the date of the kist- 
bandi or from the 30th Jaishta 1270 (12th June 1863.) The original obligee 
sold this kistbandi to the present plaintiff At the time the kistbandi was 
sold, according to the plaintiff's calculation rupees 5,499 were due by the 
defendant, and yet this bond was sold for the sum of rupees 800, which shows 
clearly the speculative nature of the transaction. In the plaint the cause of 
action is said to have arisen on the Ist of Asar 1271 (13th June 1868) namely 
on the date on which the first instalment according to the kistbandi fell due. 
\. It ia however admitted that the plaintiff's vendor received the instalments for 
1271, 1272, and 1278 (1864, 1865, and 1866), and did not enforce the penalty 
\ according to the terms of the kistbandi against the debtor. The plaint, there- 
‘fore, looking to the usurious character, might very properly have been dis- 
missed on the cause of action on which it was based. The Subordinate Judge 
finds, and this is not objected to, that the kists of 1274 and 1275 (1867 and 
\ 1868) are due, namely for the kist of 1274 (1867) rupees 200, and for the kist 
' of 1275 (1868) rupees 200, equal to rupees 400, and he gives the plaintiff a 
decree for that sum plus 12 per cent, interest from the dates on which the instal- 
ments fell due. In appeal it is contended that the Subordinate Judge ought to 
have awarded interest not at the rate of one per cent. per month, but at the rate 
of 10 per cent. per month from the date of the kistbandi. The appellant saya 
that according to this caloulation rupees 2,211-9-15-1 are due, instead of rupees 
488-6-42 gundas as awarded by the Subordinate Judge, This is a case in 
which the Court will not be disposed to show any favour to the plaintiff. The 3 
terms of the kistbandi, in our opinion, being that interest at the rate of 10 per 
cent per mensem be paid upon the whole of the principal sum of rupees 1,000 
in the event of any instalment falling due, and not being paid, were considered 
by the parties to bein the nature of a penalty; and looking at the fact that 
the plaintiff's vendor did waive the penalty on two occasions, namely in the 
years 1271 and 1272, (1864 and 1866) and also to the fact that on the occurrence 
of any default in paying an instalment, namèly in paying a sum of rupees 200, 
the penalty, if the bond was strictly enforced, would amount to certainly more 
than rupees 2,000, we think that on the principle that “where a smaller sum 
is secured by a larger sum, that larger sum may be looked upon as a 
penalty,” the judgment of the Subordinate Judge awarding twelve per cent. 
per annum on the instalments due from the date on which they fell due to 
the date of payment, is an equitable decision, and one with which we shall 
not interfere in appeal. The appeal ig therefore dismissed with costs. 
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Before Mr. Justice Kemp and MrgJustics E. Jackson. 


Taz LAND MORTGAGE BANK or INDIA (OREDIT FONCIER INDIEN) LIMITED 
(Piamrirr) v. GREGORY PAUL MEHTUS.* 


Stamp Duty--Refund—Compromise—Appeal. 


No refund of stamp duty can be allowed when a suit is compromised pending the 
hearing of an appeal preferred. 


Tua appellants applied on petition for leave to withdraw this appeal, an 
agreement of compromise having been entered into between the parties, and 
they asked that directions might be given that they were to receive back half 
the amount of the stamp on the appeal. 

The following was the order of the Court:—The appeal will be withdrawn 
according to the terms of the compromise entered into by the parties, and 
the Registrar will submit a report as to whether the stamp fee or any portion 
of it can be refunded or not under the rules of this Court, 


a 


The Registrar made the following report:—The Court have held Jn the; 


matter of the petition of Abdool Hamed Chowdry (1) that an appellant is / 
not entitled to a refund of stamp duty in an appeal withdrawn by consent of. 
the parties; and this ruling isin accordance with the terms of the proviso 
of section 26, Act X of 1862, viz. “no such certificate” (i. e. the certificate 
provided in that section for the refund of stamp duty) “shall be granted if the 
adjustment between the parties be * *- * in any appealed suit.’ 


The Court, accordingly, ordered that no refund of stamp duty could be 
made. ; 


* Special Appeal, No. 2882 of 1889, from a deores of the Subordinate Judge of East 
Burdwan, dated the 8th September 1869, reversing a decree of the Sudder Moonaiff of that 
district, dated the 4th June 1869. 

(1) Before Mr. Justice L. 8. Jackson. plaint in an original suit, may be granted 

if the suit be withdrawn “ before it has been 

11th January 1866. “called up for the settlement of issues, or 

“of half the amount” if it be withdrawn 

In THR MATTER OF THE PETITION oF AB- “after the settlement of issues and before 
DOOL HAMED CHOWDHRY.+ “any witness has been examined.” But the 
proviso so expreasly lays down “no such 

The Deputy Registrar reported.—This is certificate shall be granted if the adjust- 
the first application for a refund of stamp ment between the parties be... in any 
duty in an appeal withdrawn by conséntof appealed suit.” This application must, 
both parties. Under the terms of section 26, therefore, I presume, be rejected. 

Act X of 1862, a certificate for the refund The Court held that the petitioner was not 
of the full amount of stamp duty paid ona entitled to a refund. 


` $ Regular Appeal No. 889 of 1866, 
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Before Mr. Justice Bayley and Mr. Justice Miter. 


BABOO NISHAN SING AND OTHERS (s0ME OF THE DEFENDANTS) v. BABOO 
JUGDEO SING (Prauvrier.)* 


Partition—Batwara—Morigage by a Co-parcener—Cause of Action—Reg. XIX of 1814, 


A., one of the shareholders of a talook consisting of several mauzas, mortgaged his 
share in one of the mauzas named Kishoopore to B. Upon a partition being made under 
Regulation XIX of 1814, the Mauza Kishoopore was allotted to C. and D., co-parceners 
in the talook, and other mauzas were allotted to A. 

Ina sub by C. against B. for obtaming possession of his share in Kishcopoore, 
Held that there waa no cause of action. That upon a partition of a joint property a 
co-parcener is bound, by the incumbrances created by another co-parcener in respect of a 
portion of the property, 1f such portion be allotted to him upon a partition between the 
co-parceners, 


Tus plaintiff stated that he and defendants, Nos. 6 to 19, were jointly 
in possession amongst other properties of Mehal Sukurdeh in Pergunna 
Arrah. That Behari Sing, the ancestor of the defendants, Nos. 6 to 
12, was owner of 1 anna 6 dams and 14 cowries share; that the defend- 
ant Lajjadhari was owner of a 6 dam and 6 cowries share, and that Krishna- 
ram was owner of an 8 dam share. That Behari Sing, Lajjadhari, and 
Krishnaram exécuted a zur-i-peshgi lease of their share, viz., 2 annas 
of Mauza Kishoopore in Mehal Sukurdeh to Bhuruth Sing and Jadunath 
Dass, and put them in possession thereof. That upon a partition being 
made of the ancestral properties a 13 annas 9 pies share of Mauza Kishoopore 
had been allotted to the plaintiff, that a 1 anna 2 pie 8 gundas share 
of the said mehal had been allotted to Lajjadhari, and a 1 anna 2 
gundas share thereof had been allotted to Dhila Sing; that shares in other 
talooks had been allotied to Behari and Kishnaram in lieu of their share in 
Kishoopore. The plaintiff claimed that by virtue of the partition he was entitled 
to obtain possession of a 13 annas 9 pies share of Mauza Kishoopore ; that the 
mortgagees were entitled to retain possession only of 1 anna 2 pie 8 gundas 
share, being the share, which had been allotted to Lajjadhari, and that the 
defendant, No. 19, was entitled, by right of purchasé, to retain possession of a 
1 anna 2 gundas share which had been allotted to Dhila Sing; that as no 
share of Kishoopore had been allotted to Behari and the other mortgagors, 
the mortgagees were not entitled to retain possession of a greater share than 
the one which had been allotted to Lajjadhari, one of the mortgagees, He 
further stated that the defendants had colluded in keeping the plaintiff out 
of possession of the share allotted to him. Hence the present suit for 
possession of the share allotted to the plaintiff. 


“ Special Appeal, No. 2479 of 1869, from a decree of the Judge of Shahabad, dated tho 
10th August 1869, affirming a decree of the Officiating Moonsiff of that district, dated the 
20th February 1869. 
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The mortgagees’ defence was that they did not dispossess the plaintiff, and 


Banoo Nisuan that they were in possession of the 2-anna share mortgaged to them by 


Sure 


v. 
BAgoo Juapro 
Sina. 


Behari Sing and Lajjadhari Sing. 

Krishnaram’s defence was that he did notin any way interfere with the 
possession of the plaintiff Gapilall’s that the plaintiff was in possession 
of his share, and that he (Gapilall) was in possession of 10 dams share 
of Lajjadhari out of the share allotted to Lajjadhari and Rajkumar. 

The Moonsiff held that, as none of the defendants had set up any objection 
to the share of the plaintiff, a decree must be given in the plaintiff's favor for 
possession of the share claimed by the plaint, together with mesne profits. 

On appeal, the Judge held that the defendants’ (mortgagees’) lien and pos- 
session legally extended to the share of Lajjadhari in Mauza Kishoopore, and 
no further. He, accordingly, confirmed the judgment of the lower Court, and 
dismissed the appeal. 


The defendants appealed to the High Court. 


Baboo Kali Krishna Sen for the appellants. 
Baboo Krishna Sakha Mookerjee and Srinath Dose for the respondents. 


Bayer, J.—The plaintiff in this case and certain other individuals named 
Lajjadhari, Behari Lall, Krishnaram, and others, were owners of à zemindari 
called Mehal Sekurdeh in Pergunna Arrah. Lajjadhari, Behari Lall and Krishna- 
ram mortgaged their 2-anna share in Mauza Kishoopore, one of the com- 


ponent parts of Mehal Sukurdeh, to the ancestor of the defendants in the year ` 


1825. It is admitted on all sides that at the time when this mortgage deed 
was executed, the mortgagors were fully entitled to the 2-anna share above 
referred to. Subsequently, by virtue of a batwarra made under Regulation 
XIX of 1814, the plaintiff (now special respondent before us,) got a 
18 anna and odd gundas share in village Kishoopore in lieu of his entire interests 
in the zemindari; and of the three mortgagors, two, viz, Behari Lall and 
Krishnaram got their shares in other villages of the mchal. The plaintiff has, 
accordingly, brought this suit against the defendants, special appellants, to re- 
cover possession of a L anna 15 dams share of Mauzah Kishoopore out of the 
2-anna share held by them under their mortgage, excluding the 5 dams belong- 
ing to Lajjadhari, who has got a 1 anna odd gundas share in that village under 
the batwarra. 

Both the Courts below have given a decree to the plaintiff for reasons set 
forth in their respective judgments ; and hence this special appeal. ; 

We are clearly of opinion that, upon the facts above stated, the plaintiff has 
got no cause of action against the special appellants. It is beyond all question, 
and indeed it is not disputed by the pleader for the special respondent that at 
the time when the mortgage deed in question was executed in favour of the 
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ancestors of the special appellants, the parties who executed that deed had 1870 
full power to execute it, inasmuch as they were the undisputed owners of the Banoo Nis#aN 
2-anna share which formed the subject-matter of that transaction ; and if this is Stas 
once admitted, it is impossible to understand according to what principles of law Banoo Juapzo 
or of justice the plaintiff can be permitted to come forward and say that he is Sixe: 
\ entitled to take away the property from the hands of the mortgagees merely 
iF because by virtue of a partition between himself and his co-sharers, the mort- 
gagors of the defendants have got their shares in other villages giving up 
-their shares in the mortgaged village to the plaintiff. If the batwarra in 
question had been a private one, it is quite clear that the plaintiff could 
not have claimed any higer right than the mortgagors themselves. That 
the batwarra was a batwarra under Regulation XIV of 1819, makes no 
difference whatever, for the holders of shares allotted under that batwarra 
do not stand in the position of purchasers of estates ata sale for arrears 
f of Government revenue, and have no right therefore, to hold those shares 
free of all bond fide encumbrances imposed upon them by their previous 
y owners. If the plaintiff choose to take bis share ina village already bur- 
3.  thened with a valid mortgage, he has to thank himself for it; but it is perfect- 
ly clear that whatever his remedies may be, he can have no cage of action 
\ whatever against the special appellants who have an undoubted right to hold 
possession of the property mortgaged to them until their lien over it has been 
determined in due course of law. 
Holding this view of the case, we reverse the decisions of both the lower 
Courts, and Wismiss the plaintiff's suit with costs of all the Courts in favor of 
the special appellants only. 


Before Mr. Justice Loch and Mr. Justice Sir C. P, Hobhouse, Bart. 
SRINATH MAZUMDAR (DECREE-HOLDERWw . BRAJA NATH 
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MAZUMDAR (Jupemmwr-DesTon).* March 81 
Limitation—Decree for Land and Moveables—Appeal in respect of moveable Property only— è 


Procesding to keep Decres in force—Act XIV of 1859, s. 20, 


S. M., on 24th April 1866, obtained a decree against B. M. for possession of certain 
land and also for certain moveable property. B. M. then appealed to the High Court 
against the decree so far only as it related tothe moveable property. 8. M. appeared as 
respondent. The Eogh Court modified the decree in respect of the moveable property 
only on the 6th March 1869. On the 26th April 1869, the decree-holder applied to the 
Court which gave the original decree for execution in respect of the land only. He was 
refused execution as barred by limitation under Act XIV of 1859, section 20. 

Held, the appearance of S. BL, the decres-holder, as respondent in the appeal preferred 
by B. M. to the High Court, (which was in respect of the moveable property only) was 
no proceeding to enforce the decree in respect of the land or to keep it in force 
The execution of the decree in respect of the land was barred, 


* Miscellaneous Regular Appeal, No. 6 of 1870, from an order of the Officiating Judge 
of Rungpore, dated the 2nd October 1869. 
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ERRATE o Baboos Bhagabati Charan Ghose and Srinath Dass for respondent. 


De 
' BEATA N a The facts of this case sufficiently appear in the judgment which was delivered by 

Hoxsnovsr, J.—The plaintiff in this case sued to recover possession of certain i 
lands and of certain moveable properties or the value of such moveable pro- i 
perties. On the 24th April 1866, he got a decree as well for the lands as for 
the moveable properties. Both parties rested content with this decree so far 
as regards the lands, but as regards the moveable properties the defendant 
appealed to the High Court. 

No question was raised before the High Court in the matter of the land, 
neither was the decree of the first Court in such matter at all even sought to 
be disturbed. On the 6th March 1869 the High Court gave a modified decree 
as regards the moveables. On the 26th April 1869 the decree-holder, the x 
appellant before us, applied for the first time to execute the decree so far as 
regards the taking possession of the land decreed to him. But the Court 7 
below has held that execution of this part of the decree is barred by the ap- / 
plication of, the Limitation Act, and the Judge refused to allow execution « 
to proceed. 

In appeal it is contended that the decree must be looked upon as one 
decree, and that therefore the real date of the decree is not the 24th April 
1866, but the 6th March 1869, and that inasmuch as the decree-holder has 
proceeded within three years from the 6th March 1869, he is in time. 

But we remark that the decree for possession of land was given on the 24th 
April 1866, and that there is no other deoree in existence so far as regards the 
possession of land. The question therefore before us is, has any proceeding 
been taken either to enforce that decree for possession of land, or else to keep 
it in force within three years next preceding this present application of the 
26th April 1869P It is admitted that no proceeding has been taken until this 

° present time to enforce the decree in question. Butit is contended that the 
appearance of the judgment-creditor in the High Court, in the proceeding 
which terminated on the 6th March 1869, is a proceeding to keep the decree 
of the 24th April 1866 in force. Now, the decree of the 24th April 1866 was 
for possession of land; the proceeding which terminated on the 6th March 
1869 had admittedly no reference whatever to so much of the decree as re- 
ferred to the possession of the land, it had reference only to so much of the 
decree as referred to the moveables. It is obvious, therefore, that we cannot 

° gay that the proceeding which had for its object to keep the decree in force 
only in the matter of the moveables, could in any way be called or considered 
a proceeding which had for its object io keep the decree in force so far as re- 
gards the possession of the lands. The two matters contained in the decree of 
the 24th April 1866 are clearly distinguishable, and were distinguished. In 
the firat matter, that is, in the matter of the possession of the land, the 


tune, 1870. | 


ad 


VOL. IV.] _ APPENDIX. 


decree-holder has upon his own showing taken no proceeding at all until the 
time of this present application. In the other matter of the moveables, 
although he has taken a proceeding, yet this proceeding cannot obviously, 
by any stretch of the imagination even, be construed to be a proceeding in a 
matter to which it had no sort of reference whatever, namely, to the matter of 
the possession of the land. We.think that the decree-holder has failed to 
show that he has taken any proceeding to keep the decree in force for the 
possession of the Innd within three years from the date of the decree, and 
that therefore he is out of Court. 
We dismiss the appeal with costs, 


Before Mr. Justice L. 3. Jackson and Mr, Justioe Glover. 
Tas QUEEN v. GOBARDHAN BHUYAN. 


Private Defence, Right of—Penal Code—ss. 97, 99, 102—Char ge, Altering after Accused, 
pleads Guilty. . 


The right of private defence as described in section 97 of the Penal Code is subject to 
the restrictions mentioned in section 99, that is, it should be exercised only in the defence 
of one's own body or that of another peraon against an offence affecting the human body. 
Under section 102, the right commences only on a reasonable apprehension of danger 
tothe body caused by an attempt or threat to commit an offence; and by section 99, clause 
4, the right is restricted to not inflicting more harm than it is necessary to inflict for the 
purpose of defence. $ 

When an accused pleads guilty to a charge already framed, the Sessions Judge has no 
power to alter the charge upon the evidence in the record. Upon a charge of murder the 
accused pleaded “ guilty ”—the Sessions Judge taking into consideration the cirenmstances 
of the case reduced the charge to homicide not amounting to murder. Held, that the pro- 
ceeding was illegal. 

Jackson, J.—T'ax prisoner in this case was charged with the murder of 
Jaguvo Bhuyan, and he pleaded “ guilty.” On that plea, the Judge consider- 
ing it unnecessary to hold a formal trial, proceeded to take into consideration 
the circumstances which appeared in the depositions taken by the Magistrate, 
and, thereupon reduced the plea of “guilty” which he had recorded, to a plea 
of guilty of the offence of culpable homicide not amounting to murder; and 
for this purpose, he has in favour of the prisoner brought the case within the 
second Exception appended to section 300 of the Indian Penal Code which 
defines the offence of murder. That exception is in these words “ culpable 
homicide is not murder, if the offender, in the exercise, in good faith, of the 
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right of private defence of person or property, exceeds the power given to’ 


him by law and causes the death of the person against whom he is exercising 
such right of defence without premeditation, and without any intention of 
doing more harm than is necessary for the purpose of such defence.” 
The facts, as they appear from the depositions, are, that the accused and 
the deceased, with a third person; met one day at a liquor shop, and there 
15—a@ 
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1870 drank together; that they afterwards walked in company, the third person 
~~ Qorem just mentioned being a little ahead of the other two; and that while these 
AROS E two were walking together, an altercation took place in respect of the de- 

Buoyax. ceased person having, as alleged by the prisoner, caused the death of the pri- 
soner's four children by his incantations. According to the prisoner's account 
the deceased admitted that he had so caused their death, and added that he Í 
would also bring about the death of the prisoner; in short, that he would ` 
not allow him to quit that jungle, but would cause him to be taken by a tiger. 
Thereupon the prisoner states that he Billed the deceased with several blows 
of a heavy lati. 

The Judge looking upon the accused as an ignorant savage, who, probably, 
believed that the deceased had the power of bringing about his death in the 
way mentioned, considers the accused to have acted in the exercise of his 
right of private defence, but that in the exercise of that right, he went further 
than the law allowed, and therefore, brings him under the second exception j 
of section 300. 

It seems to me that this view of the case is ena untenable. The f 
right of private defence is described in section 97 of the Indian Penal Code, / 
and it is there stated, that, every person has a right, subject to the restrictions ` ji 
contained in section 99, to defend his own body and the body of any other | 
person, against any offence affecting the human body.” “Offence” denotes 
a thing made punishable by the Penal Code. And the third restriction con- 
tained in section 99 is that “ there is no right of private defence in cases in 
which there is time to have recourse to the protection of the public authori- 
ties” and section 102 provides that “ the right of private defence of the body 
commences as soon as a reasonable apprehension of danger to the body arises 
from an attempt or threat to commit the offence,” though the offence may not 
have been committed. I think, making every allowance for the possible ignor- 
ance of the accused, it @nnot be said that there was any reasonable apprehen- 

e sion of danger to the body from the idle words. used by the deceased man 
he when perhaps excited by drink. 

Moreover the fourth restriction contained in section 99 provides that “ the 
right of private defence in no case extends to the inflicting of more harm ‘than 
it is necessary to inflict for the purpose of defence.” It seems to me therefore 
that in every point of view the plea gratuitously set up for the prisoner by the 

” Judge is untenable, and that the exception relied on will not apply. 

But, in any case, the proceedings of the Sessions Judge appear to have been 
irregular. Upon the prisoner pleading guilty the Judge might, if he had 
thought fit, have convicted him upon his plea, and therefore he must have 
convicted him of the offence of murder to which he had pleaded guilty: but 
if he did not think fit to convict him upon that offence, he should have pro- 
ceeded to try him, and thereupon he would have had to take all the evidence 
forthcoming, in order to determine whether the prisoner had commited the 

; offence of murder, or any other offence with which he was charged. 
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There was, it seems, an eye witness of what took place, and although that 
witness was not perhaps sufficiently near to have heard the words which passed 


‘103 


1870 
QoraN 


between the accused and the deceased, he could have given very important Gor cone x 


testimony in the | case; and at any rate, as he actually saw the accused inflict 
the blows which wadvabtedly caused the death of the deceased, it would have 
lain open to the prisoner to bring himself within any exception which could 
reduce his offence from murder to a crime of less gravity. 

I think therefore we have no choice but to quash the proceedings, and direct 
that the prisoner be again brought before the Court of ession, and that the 
Jadge either convict him on his plea or proceed to try him on the several 
heads of charge. 


Guovun, J,—I concur, there can be no doubt that 2e Sessions Judge has 
taken an enirely wrong view of the law. 


. Before Mr. Justice Bayley and Mr. Justice Aiter. 


SYED JAFER HOSSEIN AND ANOTHER (PLanerirrs) v. SHEIKH MAHOMED 
AMIR AND OTHERS (DEFENDANTS. )* 


* Aot VIL of 1859, s. 841—Appeals, Filing of, beyond Time—Power of Judge. 


The registration of a petition of appeal under section 841, Act VIII of 1859, is a proceed- 
ing of a purely ministerial character. When a petition of appeal has been registered after 
lapse of the time allowed by law, the Judge has power, on discovery thereof, to roject 
or to remove it from his file, 


Mr. R. E. Twidale for appellants. 
Munshi Mahomed Yousaf for respondenta. 


Mitrue, J.—The facts, out of which this special appeal has arisen, are briefly 
these : 

The special appellant preferred a regular appeal to the Judge of Patna 
against a decision of one of the Subordinate Courts. The appeal was registered 
under section 341 of the Code of Civil Procedure, and the respondent was 
duly summoned to support his decree. On the day of hearing, it was pointed 
out to the Judge that the date of the delivery of the stamp required for obtain- 
ing a copy of the judgment of the lower Court had been tampered with, and 
that if the real date were taken the appeal would be out of time. The Judge 
has come to the conclusion that this was really the case, and he has accordingly 
dismissed the appeal with costs. The special appellant contends that the Judge 
had no power to dismiss the appeal after it had been once registered under 
section 841; and he further urges that although the Judge is correct in his 
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finding as to the real date of the delivery of the stamp, the appeal would be 
still within time, inasmuch as it was really filed on a date earlier than that shown 
by the Judge's endorsement. We think that both these objections are futile. 

In the first place, it is doubtful whether a special appeal would lie in such 
a case The Judge has used the words “I dismiss the appeal,” it is trae; but 
the real meaning of his order is that the appeal should be removed from the 
file as having been presented improperly, ¢. ¢., after the period prescribed by 
the law had expired. The appeal has not been decided upon the merits, and, 
consequently, the lower Appellate Court can hardly be said to have committed 
an error in law which “ may have produced an error in the decision of the case 
upon the merits,” But whether we treat this case as an ordinary special appeal, 
or as amotion, it appears clear that the special appellant is not entitled to the 
relief he seeks. ° : 

We will dispose of the second ground of special appeal, first, in order 
to seo how the facts of the case really stand before us, With reference 
to this ground we observe, that the special appellant has not filed any evi- 
dence to support it. No affidavit of the facie is forthcoming, and we are 
simply asked by the pleader to direct an enquiry on the point. Now this 
point was never mooted in the Court below, for the contention raised before 
the Judge appears to have been confined to the date of the filing. of the 
stamp. Whether the endorsement on the back ofthe memorandum of appeal 
is conclusive evidence as to the date ofits presentation or not, it is perfectly 
clear that there is nothing on the record, asit now stands before us, to con- 
tradict it. It was made under the provisions of Section 341, which. peremp- 
torily requires that the date of the presentation of every appeal should be en- 
dorged on the back of the memorandum. The special appellant has not even 
attempted to show that there are any reasonable grounds for thinking that 
this endorsement is not correct, and the conclusion is therefore inevitable that 
the appeal was really filed after the time prescribed had elapsed. 

Returning now to the first ground of special appeal, we observe that it 

resolves itself into two distinct questions, namely, first whether the Judge had 
any power to reject the appeal after it had been once registered under sec- 
tion 341, supposing that there was no fraud on the part of the appellant, and, 
secondly, whether the Judge had such a power if the appellant-was really 
guilty of the fraudulent alteration above referred to. We are of opinion that 
both these questions ought to be answered in the affirmative. 
- As to the first question, it is clear that the registration of an appeal under 
section 341, is a proceeding of a purely ministerial character. It is true that 
there must be an enquiry under that section as to whether the appeal has been 
filed within time or not, before it is registered in the Register of Appeals ; 
but this enquiry may be conducted either by the Judge of the Appellate 
Court himself, or by an officer of that Court, which last mentioned individual 
must necessarily be an officer entrusted with ministerial duties only. The 
words of the section are as follows: . 
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“ When a memorandum of appeal is presented in the prescribed form and 
within the time allowed, the Appellate Court or the proper Officer of that 
Court shall endorse thereon the date of presentation, and shall register the 
appenl in a book kept for the purpose, and called The Register of Appeals.” 

Why, then, are we to ascribe to such a registration the force of a conclusive 
judicial determination between the parties upon the question as to whether the 
appeal has been filed within time or not? How, again, are we to reconcile this con- 
clusion with the universal rule of law that no man can be prejudiced by an order 
which is passed in his absence unless he has wilfully neglected to appear ? The 
law requires that appeals must be filed within a fixed time; and it is perfectly 
clear that this provision has been made, not for the convenience of the Appel- 
late Court or of the officer whose duty it is to register appeals under section 
341, but for the benefit of the respondent, who is justly entitled to be protect- 
ed from the troubles and anxieties of an indefinitely prolonged litigation. 
Why then are we to suppose that the respondent can be deprived of this bene- 
fit by anything that may be done in his absence by a mere ministerial officer 
of the Court, either through mistake or otherwise. Supposing, for instance, 
that an appeal is filed more than twelve years after the date of the lower Court's 
judgment, and suppose also it is registered by the proper officer.either through 
inadvertence or collusion. Can it be contended, for one moment, that the res- 
pondent would not be allowed, even in such a case, to come forward and show 
that the appeal ought never to have been registered at allP This, no doubt, is 
an extreme case of the kind, but it shows very clearly what is the real value 
of a registration under section 341. 

Wedo not wish however to rest our decision on this ground, as there is a 
case decided by a Division Bench of this Court (1) which may, to a certain extent, 
be thought to militate against our view. According to the facts stated above, 
we see no reason to interfere with the conclusion which the Judge has arrived 
at on the question of frand; and if we once introduce this element, this 
appeal must necessarily fail. All Courts of Justice have an inherent power to 
preserve the purity of their own files. Without such a power their proceed- 
ings would be valueless, and their records would be encumbered with 
anything and every thing which frandulent and designing men might choose 
to place,upon them. The case of Shibnarain Ghose v. Hullodhur Dass (2) 
appears to me to be conclusive on this point. In that case, the appel- 
lant had obtained special leave to appeal to Her Majesty in Council on 
an ez parte application. The respondent came forward, and filed a counter- 
petition asking the Lords of the Judicial Committee to dismiss the appeal 
upon the ground that the facts stated in that application were false. Their 
Lordships held that the respondent’ had, “as a matter of course,” the right to 
present such a counter-petition, and they dismissed the appeal then and there 
without entering into the merits. It is true that the question of time was not 


(1) Quære, ante p. 84. (2) 6 Moore's L App., 207, 
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raised in this case, but the principle involved is the same. Freud vitiates the 
most solemn proceedings of Courte of Justice, and every order procured by 
fraud must be treated as an absolute nullity as soon as it is discovered. There 
is no difference on this point between the powers of the Judicial Committee 
and those of the ordinary Court of Justice in this country. But at any rate, 
if the order passed by their Lordships in the case just now quoted was just 
and proper, the order passed by the lower Appellate Court in this case, cannot 
but be regarded as.equally just and proper. We have no doubt that the 


appellant is guilty of the fraud which has been imputed to him,and we look ° 


upon his plea as to the date of his filing the appeal as a mere subterfuge to 
get rid of the Judge’s finding on that point. 
We dismiss this appeal with costs. 
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CIRCULAR No. 10. 


To 


ALL SESSIONS JUDGES AND 
JUDICIAL COMMISSIONERS, LOWER PROVINCES. 


Dated Calcutta, the 22nd September 1869. 


Wira reference to the accompanying copy of a Circular, which 
HIGH COURT, &c., the Inspector-General of Police 
aay Bibs, has been authorized to issue to 

Tho Hon. Sir Barns P ene? Jaton, Kt, District Superintendents, the Court, 


The Hon. G. ies Ag at the instance of his Honor the 
» by 3 3 
n $ a — Lieutenant-Governor, direct all 
n i i] 
Judges. Zilla Judges and Judicial Commis- 


sioners to allow the Government Pleaders in their several districts 
to have access to their decisions in all criminal cases, in which 


medical evidence is taken for the purpose indicated in the 


Circular. 


2. The intervention of the Government Pleader will, ie 
ever, only be necessary in cases where, for any reason,.it may be 
thought undesirable that this duty should be performed by the 
Court Inspector, to whom it should ordinarily be entrusted. 


By order of the High Court, 
(84) F. B. PEACOCK, 
Regisirar. 
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Lrevr.-Cot. A. H, PATERSON, 
Offg. Inspector-General of Police, L, P. 


To : 
ALL DEPUTY INsSPECTORS-GENERAL AND 
DISTRICT SUPERINTENDENTS OF POLICE. 
Dated Fort William, the August 1869. 
Sir, 


WITH a view to facilitate the compilation and 
circulation, for general information, of complete Medico-legal 
Reports of the most important criminal cases, the following 
instructions are issued :— 


On receipt of the Memorandum (Form No. 26) from the Court 


Officer, showing- the result of a case in which a report has been 
asked for from the Civil Surgeon, the District Superintendent 
will communicate the final order in the case to the Civil Surgeon 
in as few words as possible, with a reference to the report above 
mentioned. Ordinarily it will be sufficient to note whether the 
accused has been convicted or acquitted; but in all cases where 
the final order appears to be opposed to the medical evidence, the 
Civil Surgeon should be furnished with any remarks made in the 
ae decision regarding that evidence. These remarks will be commu- 
nicated to the District Superintendent, by the Court Officer, 
when reporting the result of the case. 

In Sessions cases, the Court Inspector will obtain the necessary 
information through the Government Pleader (who will have 
access to the records), and will furnish it to the District Superin- 
tendent in the same manner as in other cases. 


I have, &c., 


(Sd.) A. H. PATERSON, Lt-Col,, 
l Offg. Inspr.-Genl. of Police, L. P, 
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CIRCULAR ORDER No. 12. 
To 
ALL CIVIL JUDGES AND JUDICIAL COMMISSIONERS. 


Dated Calcutta, the 3rd December 1869. 


1. NorwiTHSTANDING the instructions contained in Circular 
Order No. 9 of the 26th February 

Oe 1867, the Court often find it ex- 

The Hon. Sir Burnes Peacock, Xe, tremely difficult, and in some cases 
mene: tahy Justica impossible, to ascertain what docu- 
H. V, Bayley, ments or exhibits have been actu- 


» J. P. Norman, j 3 

4 3 p Komp, ally admitted or relied on by the 

» A. G. Macpherson, parties as evidence in the Lower 
F. A. Glover, 


» BiG. Hia Courts: and hence there is no se- 

curity that documents and exhibits 
may not be used or offered in this Court which have never been 
admitted in evidence or inspected by the Courts: below. 


2. Whilst therefore the Court take this opportunity of call- 
ing the particular attention of all Subordinate Judicial Officers 
to the instructions contained in the Circular Order above allud~ 
ed to, and especially to paragraphs 2 and 6 and 7 to 12 of it, 
they direct that, in future, immediately after the conclusion of 
the trial, the Presiding Officer shall cause to be prepared two 
lists, one containing all the exhibits admitted as evidence in the 
case numbered with the same numbers as those by which they 
are respectively distinguished in the Judge’s notes—which 

should be in numerical order ac- 


Rejected exhibits after being en- cording to their reception—the ' 


dorsed are returned to the party pro- oo 
ducing them Ce aa 184, 0 P.C) other containing those that have 


vat of rejected Shibata tom his owa been rejected as inadmissible, let- 
mee tered alphabetically in consecutive 
order, and having a column for remarks, in which should be en- 
tered the shortest possible explanation of the reason of their 
rejection. ` 

3. The lists shall distinguish the exhibits put in or offered on 
the part of the plaintiff from those put in or offered on the part 
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*_of the defendant, and shall be signed by the Presiding Officer, 


CIRCULAR 


and shall form part of the record. 
By order of the High Court, - 
(84) F.B. PEACOCK, 9 
Registrar. ; 


No. 1283 or 1869. 


From 
CHARLES Curriz, ESQ., C.S., 
Offg. Judicial Commr., Oudh, 
To 
THE REGISTRAR OF THE HIGH COURT, CALOUTTA. 
Dated Lucknow, the 4th October 1869. 
SIR, Bi 


I wave the honor to request that all processes in 
Civil Suits forwarded for: service on persons residing in the city 
or station of Lucknow may be addressed to the Civil Judge, i 
and not to the Deputy Commissioner of Lucknow, as the latter 
has no civil jurisdiction within the city or station. 

i I have, &c., 


(8d.) CHARLES CURRIE, 
Ofig. Judicial Commr., 


CIRCULAR MEMO. No. 7. 
Copy forwarded to all Civil Judges and Judicial Commis- 
sioners, for information and guidance. 
By order of the High Court, 


HIGH COURT, \ (8d.) F.B. PEACOCK, 


Civiu Sips; 
` The 10th December 1869. Registrar. 
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CIRCULAR No. 15. ! 1869 
CrrcuLar 
To ORDERS. 


nena ee 


Tus Civit JUDGES, 


Lower and Extra Regulation Provinces. 


Dated Fort William, the 18th December, 1869. 


Tae High Court of Judicature hereby authorizes the closing 
HIGH COURT, &c. oF iha Snborinata ore Comment 

Oit Sioi, the districts under its jurisdiction, 

Present : except in the districts comprised in 

The Hon, Sir Barnes Pencock, Ki, the Province of Behar and noted 


ees below,* on the dates specified in 

The Hon. G. Loch, ‘ ‘ : : : 
a IL V. Bayley, - the annexed list; being the Chris- 
» J. P. Norman, tian and Native Holidays permit- 
» L S. Jackson, ted to be observed in the ensuing 
Judges. . , ka 


year. . 
2. The Courts are not to be closed except on the days speci- 
fied; and this order is not to be taken as justifying the refusal 
to do any act, or make any order, for which emergent application 


may be made, and which may be lawfully made or done out of 
Court. 


By order of the High Court, 


(Sd.) F. B. PEACOCK, 
Registrar. 
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CIRCULAR No. 14. 
ALL DISTRIOT JUDGES AND JUDICIAL COMMISSIONERS. 
Dated Calcutta, the 16th December 1869. 


Ture Court direct that an Alphabetical List may be made by 
every District Judge and Judicial 


Orv, Srpz. Commissioner, after’ reference to 
Se tee. the records of the Revenue Survey, 
» EN Bayley, of the villages in his district, shew- 
» LS E ing the Thannah and Munsifee 


Jurisdiction in which each village 
is situated. The list should be prepared in the form adopted 
by the Judge of the 24-Pergunnahs, as indicated below, and 
should be prefaced with an abstract statement on a distinct 
sheet, exhibiting in three columns the names of Munsifees, the 
Sub-Divisions with which they are conterminous, and the Than- 


“nahs comprised in each Chowkey. 


Alphabetical List of Mouzahs in the District of 


Number of Monxah in 
the List propared by 
y Commissioner, 





Thannah ım whieh the Monzuh 
am Name of Mouxeh. is aut dL. | REMARKS. 








2. The Court desire, at the same time, that it be understood. 
that the statements contained in such lists are not to be taken as 
conclusive and irrebuttable evidence as regards the jurisdiction 
within which the villages therein enumerated are situated. 


By order of the High Court, 


(8d.) F. B. PHACOOK, 
Registrar. 
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ea "+ CIRCULAR No. 17. 
‘To : 
ALL CIVIL AUTHORITIES, LOWER PROVINOEs. 
\ Dated Calcutta, 21st December 1869. 
Ir is hereby notified that the rules appended to Circular Order 
HIGA COÜRT No. 13, dated the 7th October last, 
Omnu Bom . as far.as they relate to the pay- 
The Hon. ‘G. ee 7 ment of the costs of service of 
4 ad EAA Bayley, . notice to respondents, apply also to 
l n T S Jackson, process in appeals to Her Majesty 
- “ge. ~~ jn Council and all other processes 
issued by the High Court. : 
‘ By order of the High Court, 
N (84) F.B. PEACOCK, 


Ma e Registrar. 


CIRCULAR No. 2. 
To 
ALL SESSIONS JUDGES AND JUDICIAL COMMISSIONERS. 
Dated Calcutta, 18th January 1870. 
Sir, f 


WIıru reference to Act V. of 1869 of the Bengal Council, I 


HIGH COURT, am directed to request you will 

aa oer MDE, state, for the information of the 

The Hon. Sir Barnes Pessoal Kt; Court, at what places (if any) other 
The Hon. G. Loch, than the Head Quarters of the 
ae A Magistrate of your District, you 
Judges. would propose to hold Sessions, 


stating in each case the circumstances which, in your opinion, 
make such places desirable or conyenient localaties for holding 
such trials. 
I have, &c., 
(Sd.) F. B. PEACOCK, 
Registrar. 
4—H 


HIGH COURT RULES, &o [B. L R 
CIRCULAR No. 1. 


ALL ZILLAH JUDGES AND JUDICIAL COMMISSIONERS. 
Dated Calcutta, 25th January 1870. 
SIR, 


As the Governor General in Council has approved of the pro- 

OL GouRn posal to assimilate the boundaries 

Cry Sipe, i of Civil and Criminal Jurisdictions 

Tne Hon. Sır Barnes Peacoe Ki, in Bengal, and the Lieutenant- 
t 


Tho Hon. @. Loch, Justice. Governor believes that such an 


» H. y- Boyley, assimilation will lead to a better 
% L. S. Jackson, adjustment and more economical 
dges. distribution of work than obtain at 


present, results which it is especially desirable to secure at this 


ee 


time when the trial of rent cases under the provisions of Act / 


VIII. (Bengal Council) of 1869 is about to throw increased 
work upon the Civil Courts; the High Court, at the instance 


of the Lieutenant-Governor, requests all District Judges, in ` 


communication with Commissioners of Divisions and the Bound- 
ary Commissioner, at once to take up the question, and to sub- 
mit schemes for giving effect to the measure in order that if 
possible all necessary arrangements may be completed before 
the 11th April next, the date on which Act VIII. (Bengal 
Council) of 1869, is to come into operation. 


I have, &c., 
(Signed) F. B. PEACOCK, 
Registrar. 


ne ee ae 
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CIRCULAR No. 1. 
To 


ALL CRIMINAL AUTHORITIES. 


Dated Calcutta, 27th January 1870. 


Tae Court direct that Sessions Judges will keep back the 


submission of their Criminal Adminis- 
HIGH COURT, 


Onua n Sipe’ tration Reports for the past year 
Pr u: . . . . 
The Hon G Loch, Judge. (1869) until the issue of instructions 


with regard to the preparation of Fine 
Statement No. 7 (Judges and Magistrates) prescribed by Circular 
Order No, 14 of 1867. 


By order of the High Court, 
(Signed) F. B. PEACOCK, 
Registrar. 


CIRCULAR No. 3. 
To 


ALL CRIMINAL AUTHORITIES, 
Lower AND Exrra REGULATION Provinces. 


Dated Calcutta, 27th January 1870. 


Tar Court having noticed on several occasions that the mode 


HIGH COURT, in which Fine Statement No. 7, pre- ` 
CrrwiNat Stow, seribed. by Circular Order No. 14 
Tho Hon. Sir B. Pao ka sistas of 16th December 1867, and Magis- 
Tho Hon. G. Loch, trate’s Statement No. 1, Part VIT, 
x ay ee loy, are prepared, is not in all districts 
Judges. 


the same, and that much misappre- 
hension seems to exist regarding them, the following instruc- 
tions are circulated for general observance :— 


2. Rule 97 of the Supplementary Rules for the preparation 


EE hey PRT ae of Magistrate’s Statements, which 


“ In this column should be entered accompanied the late Sudder Court’s 
the amount of fines realized from the ; 

persons entered i Column 13, and Circular Order of the 27th June 
supposing the whole amount to be rea- at : : 
lized, its total should correspond with 1842, No. 98 (pr inted series), 18 


the total of Column 14.” hereby cancelled, as being inconsis- 
5—H 


"1870 


CrrouLan 


ORDERS. 


1870 


CIRCULAR 
ORDERS, 


Ba, Aw 
. 16 Feb., 


HIGH COURT RULES, &o. [B. L. R. 


tent with Rule 57, which is produced on the margin, and with the 
object of Part VII of Statement No. 1, the first 15 columns of 
which are intended to show in detail the information required in 
connexion with Column 6, Part VI of the same Statement. 

3. In the preparation of Columns 15 and 17, therefore, 
Magistrates will, in future, be guided by Rules 57 and 58, and 
show, in those columns, such realizations only as relate to fines 
imposed during the period embraced by the Statement. Realiza- 
tions of fines imposed in previous periods should be shown 
separately in a foot-note. 

. 4 All fines judicially ordered by Magisterial Authorties 
should be shown in Statement 1, Part VII (Quarterly and 


‘ Annual), which being intended to include all'the fines imposed 


in connexion with the convictions entered in Column 12, Part I, 
Statement 1, must not be confined to convictions under the Penal 


Code, but should also include fines under all other special or ; 
local laws. The only fines to be excluded from Part VII are, 


those inflicted under the sentence of a Sessions Court, and those 
under section 270, Criminal Procedure Amendment Act VIII 
of 1869, which being imposed in cases of ‘complaints dismissed 
as frivolous and vexatious, would be out of place here. 

5. The Fine Statement prescribed by Circular Order No. 
14 of 16th December 1867 was intended to serve for two 
distinct Annual Statements, viz., the Magistrate’s Register of 
Fines and the Sessions Judge’s Return of Fines; the serial No. 
borne by both happening to be the same. 

6. In Column 1 of the former (Magistrate’s Statement No. 7) 
will be shown in one lump sum the amount of fines imposed 
during the five years immediately preceding the one to which 
the statement relates ; this amount should correspond with the 
total of the sums unrealized during each of those five years as 
shown in the foot-note. 

7. In Column 2 will be entered not only all the fines shown 
in the Magistrate’s Statement No. 1, Part VII, but also all 
other fines of whatsoever description (such as fines on Ministerial 
Officers and the like, which can properly find no place in that 
Statement) with the exception of sums awarded as compensation 
under section 270. Such sums will not be shown at all. 


~ ASS 


E neputi, 


a, 1870, 
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8. The headings of Columns 4 and 8 require to be slightly 
changed by the insertion of the words “as amended by Act 
VIII of 1869” after the letters C. C. P. 

9. The sum entered in Column 6 will be the total amount 
realized on account of fines imposed during the year, minus the 
amount which has been during the year remitted on appeal. 

10. Care must be taken to keep separate and distinct remis- 
sions of fines imposed during the year to which the Statement 
refers and during former years. It will of course seldom happen 
that fines are remitted which have been imposed during any 
other than the year under report. Where this is the case, the 
amount entered in Column 5 will be the sum actually realized 
on account of fines imposed in former years, less the amount of 
such remission. 

11. The same remarks apply mutatis mutandis to jike prepar- 
ation of the Judge’s Statement of Fines No. 7. 

By order, &c., 
(Sd.) F. B. PEACOCK, 
Registrar. 


(i 


CIRCULAR No. 4. 


ALL CRIMINAL AUTHORITIES, p 
LOWER AND Non-REGULATION PROVINCES. 


Dated Calcutta, 31st January 1870. 


It having been brought to the notice of the Court that the 
Schedule attached to Circular 


HIGH COURT, 
~à’ Ceisir, Sipe. Order No. 19, dated 31st Decem- 
The Hon. G. Loch, ber 1861, though* superscribed 
» H. Y. Bayley, de 
,L& Jackson, Schedule of Offences under Acts 
udges. 


XLV of 1860 and XXV of 1861,” 
contains no place for offences under Act XXV of 1861, the 
first 70 headings relating expressly to offences under the Penal 
Code alone, and heading 71 to other offences “ not included in 
the specifications under the Penal Code and Code of Criminal 


1870 
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Procedure,” (vide para. 4'of Circular Order No. 19, in remarks 
under Parts 9 and 10), the following instructions are issued 
for general observance. 

2. In amendment of the above Schedule, the Court direct 
that, after heading 70, a new heading, to be numbered “ 71,” 
shall be introduced for “ offences under the Code of Criminal 
Procedure,” which will, of course, embrace all cases under Act 
XXV of 1861, as amended by Act VIII of 1869. This change 
will necessitate the present heading No. 71 being converted 
into No. 72, in which “ other offences not included in the above 
specifications” will be entered. 

3. The above alterations will necessitate corresponding 
changes in the preparation of the Magistrates’ Statements 
(Quarterly and Annual) Nos, 1 to 5. No. 1, Part I, will shew, 


when necessary, a heading for “ Offences under the Code of ; 


Criminal Procedure,” and No. 2, Part I, will give details, not 
of two headings, as at present, but of three headings, viz :— 

No. 70.—Attempts. ` 

No. 71.—Offences under the Code of Criminal Procedure. 

No. 72.—Other offences not included in the above specifica- 
tions. 

4, Different methods being followed by different District 
Officers in filling up Columns 1 to 4, Statement No. 4, of the 
Magistrates’ Statements above-mentioned, the Court direct 
that in future the words “in the Schedule attached to Act 
X XV of 1861” be erased from the headings of those columns, 
in which will henceforth be entered, not only such offences as 
are declared to be “ non-bailable” or bailable by that Act, as 
amended by Act VIII of 1869, but also all offences declared 
to be either the one or the other, by any Special or Local Law, 
which have been shewn under heading 72, Part I, No. 1. 


~- By order, &c., 
(Signed) F, B. PEACOCK, 


Registrar. 


1 


i 
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ii CIRCULAR ORDER No. 2. 
(8) x 


THE JUDGES OF DISTRIOT COURTS AND 
OF ALL SUBORDINATE CIVIL COURTS. 


Dated Calcutta, the 14th February 1870. 


By a Circular Order of the late Sudder Court, dated 21st 
October-1851, No, 29, the Zillah 


HIGH COURT, éo,, 
airs Judges, Principal Sudder Ameens 
The Hon. J. ieee em (Subordinate Judges), and Moon- 
The Hon. G. ie siffs are required to keep a book 
> LB Jackson, called “ Bahi Yaddusht,” in which 


all orders, final and interlocutory, 


ke in regular suits and appeals, and also (paragraph 6) orders in 


\ miscellaneous and summary cases, are to be entered as soon as 


‘they are passed, and attested by the signatures of the vakeels 
of parties concerned. 


2. It has been brought to the notice of the Court that the 
directions contained in this Circular Order are not, in all cases, 
exactly observed. Some parts of the order itself have become 
obsolete, and the Court think proper to make further and other 
directions in the matter. 


3. The following general rules are, therefore, prescribed in 
supersession of the order in question, and a strict observance 
of them is enjoined upon the several Courts :— 


I.—In every Civil Court subordinate to the High Court at 
Fort William in Bengal, there shall be kept a book to be 
called “The Diary of the Court of 
at ” (in the vernacular languages the term 
Roznamcha may be used). These books will be supplied to 
each Court from the Stationery Office, with the pages numbered 
in type and substantially bound, and no book is to ‘be used for 
the purpose except those so supplied. . 

II.—In this book shall be recorded the whole of the proceed- 


ings of the Court to which it belongs, on every successive day 
6—H 


16 


1870 


CIRCULAR 
ORDERS, 


1870 


CIRCULAR 
ORDERS, 
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of sitting, including every matter which may come before the 
Court, and every order made, whether final or otherwise ; the 
record shall be in the handwriting either of the presiding Judge 
or of the principal Ministerial Officer in attendance. It shall 
be legible and neatly kept. 


III.—The record of each day shall commence with the name 
and official designation of the presiding Judge, and with a state- 
ment of the hour at which the sitting began, and shall terminate 
with a statement of the hour at which the Court rose for the 
day. 


IV.—The entry of every order affecting any party before the 
Court shall be signed, in the space left for that purpose in the 
margin of the book, by the party or parties or by their pleader 


or pleaders; and the entries for the day shall be signed at the , 
end thereof by the Judge, on cach day before he leaves the - 


Court. 


V.—It shall be the duty ‘of the Zillah Judge or Judicial 
Commissioner, at every inspection of a subordinate Court, to 
satisfy himself, and report to the High Court, that the Diaries 
have been kept‘in precise conformity with these rules; or if 
they have not been so kept, he will take proper order in the 
matter and report the circumstance for the information of the 
High Court. The fact of such inspection by the Zillah Judge 
should be noted in the book under his signature with a state- 
ment of the condition in which he found it. 


VI.—The Diary should be képt in the custody of the Serish- 
tadar of each Court, or of such Officer as the Court may special- 
ly appoint for that purpose, and should not be transmitted to the 
Sudder Station of the Zillah Judge for inspection. 


VII.—Every Judge, Subordinate Judge, or Moonsiff, should 
take care to furnish himself, from the Stationery Office, with a 
new book at least one month before the book in use is complete- 
ly filled. 


VIII.—As the subordinate Courts have now by law complete 


ee 


a, 1870. 
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control over their own Establishments, and as the recent increase 


17 


1870 


in salaries enables them to obtain the services of competent  Cmeoviar 


Officers, the High Court will expect these rules to be observed 
without failure. 


IX.—The Diaries shall come into use from the 1st May next. 
By order, &c., 
(Sd) F. B. PEACOCK, 


Registrar. 


CIRCULAR ORDER No. 3. 


To 
ALL DISTRIOT JUDGES AND 


JUDICIAL COMMISSIONERS. 
Dated Calcutta, the 15th February 1870, 


In continuation of Circular Order No. 14 of 16th December 
last, the Court direct that the pre- 
HIGH COURT Gos paration of the list therein enjoined 
SS A ari be delayed in those districts in 
; ° Ofg. Chief Justice. Which the assimilation of the 
wore HV. Bayley, boundaries of the civil and cri- 
ye 8 Jackson, Judges, Minal jurisdictions referred to in 
. Circular Order No. 1 of 25th ulti- 
mo, has not been completed. As soon as this has been accom- 
plished, the lista should at once be prepared in the vernacular 
of the district, except in the 24-Pergunnahs, where it has been 
found more convenient to draw it up in English. 


By order, &c., 
(8d) F.B. PEACOCK, 
Registrar, 


ORDERS 
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CIRCULAR No. 4. 


ALL ZILLAH JUDGES AND JUDICIAL COMMISSIONERS 
AND JUDGES OF SMALL Cause COURTS ESTAB- 
LISHED UNDER Aor XI or 1865. r 


Dated Calcutta, the 18th February 1870. 


2 HIGH COURT &o., 
Orvin SIDE. 


Present; 
The Hon. J. P. Norman 
Off. Chief Justice, 
The Hon, G, Loch, 


Tue Court’s Fees Bill being 
about to pass into law, the Govern- 
ment of Bengal has suggested that 
advantage might be taken of this 
opportunity to revise and possibly 
to re-organise the agency for serv- 


ing processes throughout the country. 
2. The extract from a letter from the Government of Bengal 


The Lieutenant-Governor thinks it 
very possible that the cy for 
serving processes throughout the 
country might be so re-organised as 
to increase ita efficiency at a positive 
saving of expenditure. Already a 

roposal made by Mr. Toogood, the 
Jd of Beerbhoom, for amalgamat- 
ing into one establishment the process 
Peons of the different Civil Courts 
at the same station 18 under the consi- 
deration of the High Court Hu 
Honor ventures to suggest to the 
Court that before framing the rules 
which are to be drawn up when the 
Court’s Fees Bill has been passed into 
law, they should consider whether 
it would not be a good arrangement to 
form in each districta single Nazarat 
Department, to be placed under 
the Collector and Magistrate, which 
should ‘be responsible for serving the 
processes of all the Civil Comis in 
the district and of the Criminal Courts 
Jin non-cognizable cases. The Lieute- 
nant-Governor concetves that the 
whole process establhshment in a dis- 
trict might well be superintended by 
a Native Head Nazir or Sheriff on an 
adequate salary, and he has no doubt 
that the measure would be attended 
with a great financial saving, and with 
a great increase of efficiency. 


to the Court, given on the margin, 
contains a brief explanation of the 
two schemes which have been pro- 
posed with this object. It has 
been reproduced here in order that 
all controlling Judicial Authorities 
may be able to communicate to the 
Court any observations they may 
desire to offer thereon. 

3. As Mr. Toogood’s proposal 
involves a considerable change in 
the existing establishments, the 
Court has suggested to Govern- 
ment to furnish every Zillah Judge 
and Judicial Commissioner with a 
copy of his letter in which the de- 
tails of the scheme are given. 

4. Adverting to Clauses 1 and 


2, Section 20 of the amended 


Court’s Fees Bill of 1870, pub- 


lished at page 84 of the Calcutta Gazette of January 26th last, 
the Court request that the Officers above mentioned will, within 
one month from the receipt of this order, submit the following 


Statements :— 


No. 1 showing the number of Peons that will be required for 
the service and execution of all processes issuing out of their 


Mery 


t 
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own and the subordinate Civil Courts of their respective dis- 
tricts; the estimated cost of the entire establishment, including 
the salaries of Nazir, of the necessary staff of subordinate 
Officers, such as Mohurrirs, Naibs, Buxees, or the like, to be 
calculated with a view to efficiency and at the same time to 
economy; and of all contingent expenses so far ag these last can 
now be calculated. This Statement will also exhibit the differ- 
ence between the cost of the present and the proposed establish- 
ments, 

No. 2 showing the entire number of processes issued out of 
all the Civil Courts of each district during the years 1867, 1868, 
1869; the cost of the agency employed in serving them; and 
the average cost of serving each process. 

5. It should be borne in mind that, as the jurisdiction in rent- 


` guits will be, under the operation of Act VII of 1869, B. C., 


when that law comes into force, transferred to the Civil 
Courts, an adequate establishment will have to be provided for 
the service of processes in those cases. The information which 
the Judge must necessarily be in possession of, before he can, 
with any certainty, determine what additional agency he will 
require for this purpose, can only be supplied by the Collector, 
whose cordial co-operation should be invited. As, moreover, 
the information given in No. 2 will form the basis of the Court’s 
calculation in fixing the amount of fees chargeable for servihg 
and executing processes, it is very desirable that this should be 
as complete and accurate as possible; and if any statistics can 


be obtained regarding the number of processes in rent-suits 


issued out of the Revenue Courts during the three years above 
mentioned, and of the cost of the serving agency, they will be of 
the greatest assistance. 

6. The Court trust that the Officers to whom this Circular 
is addressed will do all in their power, by carefully scrutinizing 
the Returns made by their subordinates, to secure the ends which 
the Court have in view by the accuracy of the information 
required, and expedition in furnishing it. 

i By order, &c., ” 
(Bå) F.B. PEACOOK, 
Registrar. 


15 Mar 
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1870 ` CIRCULAR No. 6. ane ee, i 
CIROULAR 


ORDERS. To . 
ALL MAGISTRATES or DISTRIOTS AND l 
Deputy COMMISSIONERS» > 
Dated Calcutta, the 18th February 1870. J 


Wira reference to Section 21 of the Amended Court’s Fees 
Bill of 1870, published at page 84 


” 


HIGH COURT, &o., 


Crummar SIDE. of the Caleutta Gazette of January 
The Hon. J. P. Norman, _ 26th last, the Court direct that, 
The Hon. G. Loon, 2 hee Justico: within one month from the receipt 
a H T. Bayley, of this order, all Magistrates of | 
” - JACKSON, g e.o Fu a 
» J.B, Phear, oe Districts and Deputy Commission- 
es. 


ers forward to the Court, through 
the Zillah Judge or Judicial Commissioner, a Statement in the f 
accompanying form, showing the number of Peons necessary to < 
be employed in their Courts and in those subordinate thereto for “ 
the service and execution of prdcesses issuing out of such Courts. 
All recommendations, as to the number of Peons to be so 
employed, should be supported by any figures which may be pro- 
‘curable from the Office of the District Superintendent of Police, ; 
or from the bodks of the Court Inspector, showing the number of 
” processes served by the Police during the years 1867, 1868, 
1869, in the case of offences other than offences for which Police 
Officers may arrest without warrant, and the number of Officers 
employed in serving them, 
. 2. As the Court will mainly be guided by this information 
in fixing the fees chargeable for serving and executing processes 
issuing out of the Criminal Courts, it is expected that all Magis- 
i trates of Districts and Deputy Commissioners will spare no effort 
` on their parts to make it as complete and reliable as possible. 
8. In the first and second columns of the enclosed Statement 
will be inserted the designations and salaries of any Superintend- 
ing Establishment that may be considered necessary, and, in the 
column of remarks, the Courts to which it is proposed that 
such Superintending Officers should be attached. 
By order, &c., 


Sd.) F. R. PEACOCK, 
Registrar. 
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HIGH COURT RULES, &o. [B. L. R. 
No. 621. 


From 
F. B..Pracocg, Esg., 
Gegutrar of the High Court of Judicature at 
Fort Wiliam m Bengal, 


To 
-TuE SHERIFF or CALCUTTA. 
Dated Caleutia, the 21st February 1870. 
Siz, 
I am directed by the Court to forward, for your informa- 
tion, a copy of a notice which has 
Be ee ae this day been posted up for gencral 
seg E 
e S S V. Bayley, Court for service in the “Town of 
° Tg. Jackson, 


n J. B. Phear, Calcutta will henceforth be deli- 
Judges, 

; vered by the parties or their 
pleaders to you direct, and will not, as heretofore, be forwarded 
through the Mofussil Courts. 

2. Iam to request that you will receive no such processes 
or rules for service unless the requisite fees are tendered to you 


* at the time of delivery, and that you will return them when- 


ever the fees are not so tendered with an endorsement to that 
effect. 


I have, &«., 
(Sd.) F. B. PEACOCK, 
F : J Regtsirar, 
NOTICE. 


TuE Court having determined to transmit processes and rules 
intended for service in the Town of Calcutta to the Sheriff 
direct, parties will not, from and after this date,-be requried to 
pay into this Court tullubana in respect of such processes and 


rules by stamps, as provided in the rules annexed to Circular - 


Order No. 11 of the 7th of October last. Such processes and 
rules will, in future, be prepared and made over to the parties 
or their pleaders for delivery to the Sheriff for service, and 


Losses By 
xil, 1870. , 


\ VOL. IV] HIGH COURT RULES, &o. 25 
| must be delivered to him accompanied by the requisite fees, __ 1870 
viz., 2 rupees for each person to be served. - als 


By order, &c., X 
(Sa) R Ba PRACOOK, 


R 
{ Registrar. 
CIRCULAR MEMO. No. 2 
Cory forwarded to the Judge of í 
for his information, in continuation R Circular Order No. 11 of 
i 7th October last. S S 
i Hien Court, ($4) ` F.B. PEACOCK, 
Civil Side, a vac Registrar. 
S r arg 


s 
-r 


` The 21st Feby. 1870. 
S 


i CIRCULAR No. 6. 
o 
Tne CIVIL AUTHORITIES IN THE REGULATION AND 


Non-REGULATION PRrOVINOES (INOLUDING SMALL 
Cause COURT JUDGES). , 


Dated Calcutta, the 22nd February 1870. 


In continuation of Circular Order of the late Sadder Court, 
No. 23, dated 29th July 1859, the 

RIGB COURT, 40; High Court directs that all veri- . 
The Iton. J. Forman fications,* whetheitof plaints, writ- 
The Hon, G. Ep ny ioe ten statements, or applications 


» H. V. Bayley, requiring verifications presented in : 
» L B. Jackson, oo: . . 
» J.B, Phear, Fudges any Civil Court subordinate to the 


High Court, shall contain a true 
specification of the date and place at which they are signed. 


By order, &c., 
(Sd.) F. B. PEACOOK, 
Regisirar. 





* Vide Sections 27, 28, 128, 164, 278, Act VITI of 1859. 
8~—I1 d 
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lo April, 1} 


[B. L. R. 


CIRCULAR No. 6. 


To ALL SESSIONS JUDGES AND 
JUDICIAL COMMISSIONERS. 


. Dated Calcutta, the 23rd February 1870. 
Wire reference to the concluding: portion of paragraph 2 of 


HIGH COURT, &c., 
ORDINAL SIDE. 
Present: 


The Hon. Sir B. Peacock, Kin 


if Justice, 
The Hon. G. Loch, 
7 H. V. Bayley, 
a 8. Ja 


Circular Order No. 3, dated 25th 
March 1867, on the subject of 
Warrants to Officers in charge of 
Jails for the execution of sentences 
(cited at foot* for facility of refer- 
ence), the‘Court is of opinion, with- 


out entering into the question of what the law requires, tliat, 
as a matter of practice and convenience, a separate Warrant 
should be issued in the case of each prisoner. 

This course should, accordingly, be observed in future. 

2. New forms of Warrants, as specified in the margin, are 


WARRANTS TO EXECUTE 
No, 1—Sentence of Death confirmed 
by Epi Court, 

No, 2—Moditied sentence passed by 
High pet as rE Comt of Rei Refer- 
ence under ter 
Code of Criminal Procedwe, 

No. 8—Modified sentence passed 
High Courton revision or appea 

No. 4—Sentence of transportation for 
life. 


No. 5—Sentence of transportation under 
Section 59, Indian Penal Code. 

No. 6—Sentence of rigorous mprison- 
ment with or without solitary 
confinement. 

No. 7—Sentence of rigorous imprison- 
ment with fine. 

No. 8—Sentence of r as imprison~ 
ment with forfeiture of property. 

No, 9—Sentence of sunple imprison~ 
ment, 

No. 10--Sentence of simple imprison- 
ment with fine. 

No. 11—Sentence of fine or in default 
of imprisonment, 


No. 6. 


herewith supplied, which are to be 
used hereafter. These forms are 
extremely simple, the differences 
between them and those heretofore 
in use being, for the most part, mere 
matters of detail. 

3. The following observations 
are all that occur to the Court as 
necessary :— 

Nos. 2 and 3 are entirely new 
forms. They are intended to show 
the sentences- originally passed by 
the Sessions Judge and those passed 
by the High Court acting as a 
Court of Reference or of Revision 
or Appeal. 


A blank space has been left in that part where the 


sentence is to be entered for the insertion of particulars of solitary 
confinement, if any ; if not, the blank space should be so filled ap 
as to preclude the possibility of interpolation being subsequently 
made. 





* “Bot the law im force now does not requue that the Sessions Judge should isse a 
separate Warrant of this nature in the case of each prisoner séntenced; a single Warrant 
should include all who are involved in one sentence.” 


E Ny 


aw Reports, 
pril, 1870. ° 


4 
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No. 7. A blank space has also been left in this form for direc- 
tions as to the mode in which the fine is to-be realized, or for a 
further term of imprisonment on default of payment. The Court 
should give exact directions on the point at the time. of passing 
sentence, and these shogld be carefully inserted in the Warrant. 


The remaining forms require no comment. 


By order of the High Court, 
a) F. B. PEACOCK, 





Registrar. 
No. 1. COURT OF SESSION, 
Trial No..... 
eee ZILLAH. 
To 


MAGISTRATE OF THE DISTRICT oF 
[or other Officer in charge of the Jail of the said District]. 
Wuereas at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village Pergunnah 


in the District of 

was convicted of 

and sentenced by the Court of Sessions to suffer death by being 
hanged by the neck until he is dead, and whereas the said 
sentence has been duly confirmed by order of the High Court 
of Judicature— i 


Ir is hereby ordered that execution of the said sentence be 
made and done upon the said 
on or before the of the month of . 
(after which body, unless claimed by relatives or 
friends to be burnt or interred), and that you do return this 
warrant, when fully executed, with an endorsement under your 
signature, certifying the manner in which the sentence has been 
executed, as commanded by Section 385 of the Code of Criminal 
Procedure. 
Herein fail not. 
Given under my hand and the seal of this Court this 
day of i in the year 187 
Sessions Judge, 


1870 


CIROULAR 
ORDERS. 


¥ 1870 


CIRUULAR 
ORDERS, 


» 16 Apii 
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No. 2. COURT OF SESSION, 
Trial No... 
ak ZILLAH. 
To - 


MAGISTRATE OF THE DISTRICT OF 


[or other Officer in charge of the Jail of the said District]. 


WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village Pergunnah 


in the District of 
was convicted of 


and sentenced by the Court of Session to suffer death, which sen- 
tence has been modified by the High Court as a Court of 
Reference, and sentence of 

passed— 


Ir is hereby ordered that execution of the said modified sen- 


tence be made and done upon the said 

without delay, and that you do return this warrant, when duly 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


` Herein fail not. 


GIVEN under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


2 er eS 


w aiia O 


Wo nepot, 


“l, 1870, . 
} 
\ VOL. IV] HIGH COURT RULES, &c. 29 
aoe COURT OF SESSION, 1870 
Trial Noss. g CINCULAR 
ession, ZILLAH. ORDERS, 
R To % 


f MAGISTRATE OF THE DISTRICT OF 


[or other Oficer in charge of the Jail of the said District]. 


WHEEREAS at a general jail delivery holden at 


| on the day of the month of 
' in the year 187 ` son of 
of Village : Pergunnah 


in the District of 
was convicted of 


and sentenced by the Court of Session to 
. which sentence had been modified by the High Court in revision 
' (or appeal) and sentence of 

passed— 


Ir is hereby ordered that execution of the said modified sen- 
tence be made and done upon the said 
without delay, and that you do return this warrant, when duly 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


e 


Herein fail not. 


GIVEN under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


30 
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_ ORDERS, 
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= 3 {f 

HIGH COURT RULES, &c. [B. L. R. { 

=< } 

No. 4. COURT OF SESSION, À 

Trial No... 

Session. JILLAR: 

To ý j 


MAGISTRATE OF THE DISTRIOT OF 
[or other Officer in charge of the Jail of ihe said District]. 


WHEREAS at a general jail delivery holden at 


on the ‘day of the month of 
in the year 187 son of 
of Village Pergunnah 


in the District of 
was convicted of 


and sentenced by the Court of Session to undergo transportation 
for Rfe— 


Ir is hereby ordered that execution of the said sentence be 
made and done upon the said 
without delay, and that you do return this warrant, when fully 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure, 


Herein fail not. 


> 
GIVEN under my hand and the seal of this Court this 
day of in the year 187 . 


Sessions Judge. 


Sa 


sar 


e Ld 
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No. 5. COURT ỌF SESSION; 1870 
Trial No..... 
Session « ZILLAH, “Onna, 


MAGISTRATE OF THE DISTRICT OF 


[or other Officer in charge of the Jail of the said District]. 


WHEREAS at à general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village Pergunnah 


in. the District of 
was convicted of , 


and sentenced by the Court of Session to undergo transportation 
(under Section 59 of the Indian Penal Code instead of 
imprisonment) for years— 


Ir is hereby ordered that execution of the said sentence be 
made and done upon the said 
without delay, and that you do return this warrant, when fully 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


Herein fail not. 


GivEN under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


1870 


ORDERS, 


HIGH COURT ne ko- TR 


z 


A COURT OF SESSION, 
Trial Nou. 

Sesaion: ; ZILLAH. 
To 


MAGISTRATE OF THE DISTRICT OF 


[or other Officer in charge of the Jail of the said District’. 


WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village Pergunnah 


in the District of 
was convicted of 


and sentenced by the Court of Session to undergo rigorous im- 
prisonment for a term of * years— 


Ir is hereby ordered that execution of the said sentence be 
made and done upon the said 
without delay, and that you do return this warrant, when fully 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


Herein fail not. 
Given under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


15 Ap 


mead, 
i D~ è 


pril, 1870. 
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must be delivered to him accompanied by the requisite fees, 1870 


viz., 2 rupees for each person to be served. mua 


By order, &c., 
(Sd) F. B. PEACOOK, 
? ` Registrar, 


meat 


CIRCULAR MEMO. No. 2. 


Cory forwarded to the Judge of 
for his information, in continuation of Circular Order No. 11 of 
| 7th October last. 


Hres Court, (Sd) F.B. PEACOCK, 
Civil Side, Registrar, 
` The 21st Feby. 1870. 


oy. 

CIRCULAR No. 6. 
To 

Ture Crvit AUTHORITIES IN THE REGULATION AND 

i NoxN-REGULATION Provinogs (INCLUDING SMALL 


CAUSE COURT JUDGES). : 
Dated Calcutta, the 22nd February 1870. 


In continuation of Circular Order of the late Sudder Court, 
No. 23, dated 29th July 1859, the 
mean Sib” High Court directs that all veri- . 

The Hon. Poe Renda fications,* whether of plaints, writ- 
The Hon. G. enon mei ten statements, or applications 

> Lo PIT, requiring verifications presented in a 
i eB, Phen, TAA any Civil Court subordinate to the 
High Court, shall contain a true 


specification of the date and place at which they are signed. 


By order, &c., 
(Sd.) F. B. PEACOCK, 
Registrar. 





* Vide Sections 27, 28, 128, 164, 278, Act VIII of 1859. 
8—H 
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1870" - CIRCULAR No. 6. l j 
mouran To ALL SE8BSIONS JUDGES AND l 


Ab Aprn, 18 
. 


JUDICIAL COMMISSIONERS, 
Dated Calcutta, the 23rd February 1870. 
Wird reference to the concluding portion of paragraph 2 of 


HIGH COURT, é&a., 
Cena SIDE. 
The Hon. Si $ Pas Kt, 
e Hon, Sir eaco 
“Caer 


The Hon. G. Loch, 


H. V. Bayl 
1 LS Ja a 


Justice, 


Judges, 


Circular Order No. 3, dated 25th 
March 1867, on the subject of 
Warrants to Officers in charge of 
Jails for the execution of sentences 
(cited at foot* for facility of refer- 
ence), the Court is of opinion, with- 


out entering into the question of what the law requires, that, 
as a matter of practice and convenience, a separate Warrant 
should be issued in the case of each prisoner. ; 

This course should, accordingly, be observed in future. 

2. New forms of Warrants, as specified in the margin, are 


WARRANTS TO EXECUTE, 
No. 1—Sentence of Death confirmed 


Hi 
No. ghana Ano passed by 


herewith supplied, which are to be 
used hereafter. These forms are 
extremely simple, the differences 


d m 
eneo under “Chapter ECVE, between them and those heretofore 
8 0: In ocedure, ; 7 . 
ALBEE hl Ge pasted by in use being, for the most part, mere 
Hogh Courton revision or app matters of detail. 


No, 4—Sentence of transportation for 
hf 


e, 

No. §—Sentence of transportation under 

Section 59, Indian Penal Code, 

No. 6—Sentence of rigorous umprison- 

ment with or withont solitary 

confinement. 

No, 7—Sentence of rigorons imprigon- 
ment with fine, 

No. 8—Sentence of rigorous imprison- 

2 ment with forfeiture of property. 

No. 9—Sentence of mmple impison- 


ment. ater 
No. 10—Sentence of simple imprison- 
Ment with fine, 


3. The following observations 
are all that occur to the Court as 
necessary :— 

Nos. 2 and 3 are entirely new 
forms. They are intended to show 
the sentences originally passed by 
the Sessions Judge and those passed 
by the High Court acting as a 


> No, 11—Sentence of fine or in default Court of Reference or of Revision 
of imprigonment. 
or Appeal. 
No. 6. A blank space has been left in that part where the 


Popo 


ee 


sentence is to be entered for the insertion of particulars of solitary 
confinement, if any ; if not, the blank space should be so filled up 
as to preclude the possibility of interpolation being subsequently 
made. 

* “But the law im force now does not require that the Sessions Judge should issue a 


separate Warrant of this nature in the case of each prisoner sentenced; a single Warrant 
should include all who are involyed in one sentence,” 





wow Ke 


rts, 


April, 1870, 


TON 
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No. 7. A blank space has also been left in this form for direc- 
tions as to the mode in which the fine is to be realized, or for a 
further term of imprisonment on default of payment. The Court 
should give exact directions on the point at the time of passing 
sentence, and these should be carefully inserted in the Warrant. 


The remaining forms require no comment. 


By order of the High Court, 
(6d) F. B. PEACOCK, 


Regisirar. 
No. 1. COURT OF SESSION, 
Trial No..... : 
cone ZILLAH. 
To 


MAGISTRATE OF THE DIsTRIOT OF 
[or other Officer in charge of the Jail of the satd District]. 
WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village Pergunnah 


in the District of 

was convicted of 

and sentenced by the Court of Sessions to suffer death by being 
hanged by the neck until he is dead, and whereas the said 
sentence has been duly confirmed by order of the High Court 
of Judicature— i 


Ir is hereby ordered that execution of the said sentence be 
made and done upon the said 
on or before the of the month of 
(after which body, unless claimed by relatives or 
friends to be burnt or interred), and that you do return this 
warrant, when fully executed, with an endorsement under your 
signature, certifying the manner in which the sentence has been 
executed, as commanded by Section 385 of the Code of Criminal 
Procedure. 
Herein fail not. 
Given under my hand and the seal of this Court this 
day of in the year 187 
Sessions Judge, 
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No. 2. COURT OF SESSION, 
Trial Now... 
a ZILLAH. 
To 


MAGISTRATE OF THE DISTRIOT OF 


[or other Officer in charge of the Jail of the said District}. 


WHEREAS at ageneral jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village Pergunnah k 


in the District of 
was convicted of 


and sentenced by the Court of Session to suffer death, which sen- 
tence has been modified by the High Court as a Court of 
Reference, and sentence of 

passed— 


Ir is hereby ordered that execution of the said modified sen- 
tence be made and done upon the said 
without delay, and that you do return this warrant, when duly 
executed, with an endorsement under your signature, certifying 
the manner in which the’ sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


Herein fail not. 


GIVEN under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


ad 
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we COURT OF SESSION, 1870 
Trial No..... ~CrrounaR 
Session. ZILLAH, ORDERS: 


MAGISTRATE OF THE DISTRICT OF 


[or other Officer in charge of the Jail of the said District]. 


WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 gon. of 
of Village Pergunnah ` 


in the District of 
was convicted of 


and sentenced by the Court of Session to 

which sentence had been modified by the High Court in revision 
(or appeal) and sentence of 

passed— 


Ir is hereby ordered that execution of the said modified sen- 
tence be made and done upon the said 
without delay, and that you do return this warrant, when duly 
executed, with an endorsement under your signature, certifying 
the manner in which the sontence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure, 


Herein fail not. 


GIVEN under my hand and the seal of this Court this 
day of in the year 187 4 


Sessions Judge. 


30 HIGH COURT RULES, &c. [B. L. R. 
1870 No. 4. COURT OF SESSION, 
Cmouran Trial No..... 
ORDERS. , Bession. ZILLAH. 
To : 


MAGISTRATE OF THE DISTRIOT OF 
[or other Officer in charge of the Jail of the said District]. 


WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 


of Village Pergunnah 
in the District of aoe 
. Was convicted of 


and. sentenced by the Court of Session to undergo transportation , 
for life— ' 


Ir is hereby ordered that execution of the said sentence be 


made and done upon the said 

without delay, and that you do return tbis warrant, when fully 
executed, with an endorsement under your signature, certifying 
tho manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


. Herein fail not. 


GIVEN under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


ON 


370. 
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roan COURT OF SESSION, 1870 
Trial No sales CrrouLaRr 
Scssion. ZILLAH. ORDERS 

To 


MAGISTRATE OF THE DISTRICT OF 


Lor other Officer in charge of the Jail of the said District]. 


WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village Pergunnah 


in the District of 


~ was convicted of 


and sentenced by the Court of Session to undergo transportation 


‘(under Section 59 of the Indian Penal Code instead of 


imprisonment) for years— 


It is hereby ordered that execution of the said sentence be 
made and done upon the said i 
without delay, and that you do return this warrant, when fully 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


Herein fail not, 


GIVEN under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


HIGH COURT RULES, &o. [B. L. R. 
No. 6. COURT OF SESSION, 
Trial No... 
Sesion. ZILLAH. 
To 


MAGISTRATE OF THE DistRict oF 


[or other Officer in charge of the Jail of the said District]. 


WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village Pergunnah 


` in the District of 


was convicted of 


an 


and sentenced by the Court of Session to undergo rigorous im- 


risonment for a term of ears— 
P y 


Ir is hereby ordered that execution of the said sentence be 
made and done upon the said 
without delay, and that you do return this warrant, when fully 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


Herein fail not. 
Given under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


VOL. IV.] HIGH COURT RULES, &c. 
No. 7. COURT OF SESSION, 
Trial No. 
one -~ ZILLAH. 
To = 


MAGISTRATE OF THE DISTRICT OF 


[or other Officer in charge of the Jail of the said District]. 


WHEREAS at a general jail delivery holden at 


on the . day of the month of 
in the year 187 son of ` 
of Village Pergunnah 


in the District of 
was convicted of 


aud sentenced by the Court of Session to p aneao rigorous im- 
prisonment for a term of' 
and pay a fine of 

and in default 


s pa 


Ir is hereby ordered that execution of the said sentence be 
made and done upon the said 
without delay, and that you do return this warrant, when fully 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of-the Code of Criminal Procedure. 


Herein fail not. 


Gıvex under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


34 HIGH COURT RULES, &. _{B. L. R. 
1870 are COURT OF SESSION, 
CrnouLarn Trial No.... 
Oupens, Session. ZILLAH 
To 


MAGISTRATE OF THE DISTRICT OF 
[or other Officer in charge of the Jail of the said District], 


WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village `  Pergunnah 


in the District of 
was convicted of 


and sentenced by the Court of Session to undergo rigorous im- 
prisonment for a term of 
and to forfeit all his property, moveable and immoveable— 


Iris hereby ordered that execution of the said sentence be 
` made and done upon the said 
without delay, and that you do return this warrant, when fully 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed, as com- 
manded by Section 385 of the Code of Criminal Procedure. 


Herein fail not. . 


Given under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


W oupoli, 


ri, 1870., 
\ VOL. IV.] HIGH COURT RULES, &c. 35 
No. 9. COURT OF SESSION, ; 1870 
Trial No... oe CIRCULAR 
Session, ZILLAIL Onnens. 
} To 


j MAGISTRATE OF THE DISTRICT OF 
[or other Officer in charge of the Jail of the said District], 


b WHEREAS at a general jail delivery holden at 


on the day of the month of 
in the year 187 son of 
of Village : Pergunnah 


\ in the District of 
was convicted of 


and sentenced by the Court of Session to undergo simple im- 
prisonment for a term of 


Ir is hereby ordered that execution of the said sentence be 


made and done upon the said 

without delay, and that you do return this taint, when fully 
executed, with an endorsement under your signature, certifying - : 
the manner in which the sentence has been executed, as com- 

manded by Section 385 of the Code of Criminal Procedure. 


Herein fail not. 


Given under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


© wou. Lah 


215 April, 


HIGH COURT RULES, &c. [B. L. R. 
` No. 10. COURT OF SESSION, 
Trial No... 
aa ZILLAH. 
To 


MAGISTRATE OF THE DistTRIOT OF 
[or other Officer in charge of the Jail of the said District]. 


WHEREAS at a general jail delivery holden at 


on the day of the month of- 
in the year 187 son of 
of Village Pergunnah 


in the District of 
was convicted of 


and sentenced by the Court of Session to undergo inple im- 
prisonment for a term of 

and to pay a fine of 

and in default 


Ir is hereby ordered that execution of the said sentence be 
made and done upon the said 
without delay, and that the fine be levied by distress and sale of 
any moveable property belonging to the said 
which may be found within your jurisdiction, and that you do 
return thia warrant, when fully executed, with an endorsement 
under your signature, certifying the manner in which the gen- 
tence has been executed, as commanded by Section 385 of the 
Code of Criminal Procedure. 


Herein fail not 


GIVEN under my hand and the seal of this Court this 
day of in the year 187 


Sessions Judge. 


ee 


VOL. IV] ` LIGH COURT RULES, &c. 


Ni COURT OF SESSION, 
Trial Non... : 

ee ZILLAH. 
To 


MAGISTRATE OF THE DisTRIOT OF 


[or other Officer in charge of the Jail of the District]. 


WHEREAS at a general jail delivery holden at 


ou the * day of the month of 
in the year 187 son of 
of Village Pergunnah 


in the District of 
was convicted of 


and sentenced by the Court of Session to pay a fine of 
and in default of payment to be imprisoned for a term of 


You, the said Magistrate, are hereby directed to levy the 
amount of the said fine of 
by distress and sale of any moveable property belonging to the 
said 
which may be found within your jurisdiction, and you or the 
officer in charge of the jail of the district aforesaid are to safely 
keep the said f 
in your custody, until the fineis paid or levied, or until the expi- 
ration of i 
and you are further directed to return this warrant when fully 
executed, with an endorsement under your signature, certifying 
the manner in which the sentence has been executed as com- 
manded by Section 385 of the Code of Criminal Procedure. 


Herein fail not. 


GIVEN under my hand and the seal of this Court this, 
day of in the year 187 


Sessions Judge. 
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NIGI COURT RULES, &c. [B. L. R. 


CIRCULAR No. 6. 
To ALL CIVIL JUDGES AND JUDICIAL COMMISSIONERS. 
Dated Calcutta, the 9th March 1870. 
WITH a view to computing the average duration of suits in all 


HIGH COURT, éo, Civil Courts upon a system at once 
oe © SIDE, uniform and more accurate than 
The Hon. G. an that which generally prevails at 
” V. Bayley. ` 
p i i “Jackson, present, the Court are pleased to 
Judges. 


lay down the following rules, which 
are to be strictly adhered to by all Judicial Officers: 

2. The average duration of cases disposed of by a single 
decision of the Court of first instance will be thus computed, 
separate calculations being made of cases of the Small Cause 
Court class and of cases not of that class, as indicated in the 
accompanying Statement No. 6, which, together with Statement 
No. 6 a, explained hereafter, is to be substituted for the Annual 
statement heretofore submitted (No. 6) of the average duration 
of suits. The total number of days during which all cases finally 
disposed of during the year under report have been pending 
will be divided by the total number of cases so decided, the 
result being the average duration of those cases, 

3. Cases in which application for review of judgment is made, 
or cases which are remanded by the Appellate: Court, will be 
shown under the proper headings in the Statements, and the 
average duration of those proceedings will be thus calculated. 
In the case of reviews the total number of days from date of 
application to date of finally disposing of the case, whether the 
review shall have been granted ar refused, shall be divided by 
the total number of suits in which such application has been 
made. 


4, The average duration of cases under remand must be 


_ separately exhibited by a similar process, reckoning from the 


date of order of remand to the date of the new decision under 
such order in each case. This rule will apply to Courts of 


- Appellate as well as of Original J urisdiction. 


5. When in the same case there has been an application for 
review, and also an order of remand, of course the case will 
appear in each of the columns assigned to those subjects. 


15 Ap 


y 


i 


1870.” 


. 


VOL. IV.] HIGH COURT RULES, &o. 


6. When an order has been made under section 354 or sec- 


39 


1870 


tion 355, Code of Civil Procedure, the case is of course to be Cincuran 


treated as being in appeal, and the time occupied in mak- 
ing the return called for, or in taking the evidence, must be 
counted as time occupied in the appeal. 

7. The Statements will thus exhibit the average duration of 
suits— i 

1st—Originally decided. 
2nd.—Brought on by way of review. 
3rd.—Before the first Court on remand. 

Appeals will be exbibited in the same way, in a separate state- 
ment, which is ts be prepared according to the accom- 
panying Form 6 a, It will not be necessary, under the 
present orders, to combine these figures for the purpose of 
showing a result made up of the average duration of all 

_ cases whether appealed or not. 

8. Statement No. 6, which has hitherto been in use, shows 
the average duration of suits in the year under report, and for 
the four years immediately preceding it. In the statements now 
prescribed, it has been thought sufficient to embrace a period of 
three years, ù e., the year under report and the two preceding 


years. As, however, the system-now introduced is in many 


respects entirely new, it will not be necessary, in submitting the 
Statements for 1869, to show more than the average duration of 
guits during that year, as it would be obviously useless for the 
purpose of comparison to exhibit cases, the average duration of 
which had been calculated on different principles. 

9. The Court request that Judges and Judicial Commis- 
sioners will use their utmost endeavours to submit the statements 
herein prescribed for the past year within one month from the 
date of the receipt of this Circular Order, in order that the 


Court’s Resolutions on the administration of Civil Justice in the ` 


various districts in its jurisdiction may not be unnecessarily 
delayed. 


: By order of the High Court, 
(Sd) F. B. PEACOCK, 


Registrar. 


ORDRRS. 


* 


[B. L. R. 


HIGH COURT RULES, &c. 


eet 








suo 





"sieq 
“sqr 
“ado 
“ay OK, 
Bq 
“ay UO PL 





“TST | “OL8T _ “698T 








“roy podde usaq suq juemSpnt 


0TE] 
-ur 4813 JO FMD oyy Jo queMApnt 


puu POPUBUAL sEsB) JO WOTVING | JO morar qorqa UT seFVD Jo UOTE | ojus 8 Aq Jo Pavoderp sesuy zo 





“94 "STEH 381] Jo opus Jo uonemq 





+ 
RTO O 
sup 2998) P meon 
apn foreu 
~Tpzoqn 
= B9880 OO p sI. 
m90 
§ yo oSpup 
** BORED meh spree 
BOIpIO 
s2810 0 O S) -ang “TPPY 
= soreo 0O} = o3pop 
"BDO OSS oyeurproqng 
"= Soseo OMO A 
“B89 008s espa PPY 
"UID O'S opar 


XO LUNO) WHIL NI 





| é 








snno fo uoyving sbp.eapy 


"9 ‘ON 


AW Reports,’ 


D, 


pril, 1870, 


HIGH COURT RULES, ko. 


YOL. IV] 

















‘mop i 
"GIBT 70 IITA PY ‘19g uong | equrteddy J0 0p o Apuanbəs | upoddy wy jo 219p rA P 
mpm pepuenies sjeoddy yo uoyemqg a ee v tae jos animis pesodsip Áreug equaddy jo vorema 





*** GOSBO eee - eSpur 


ssp 70 0's) -as PRY 
rr FORBI ypo dés eSpar 
wp yp p gh TRONS 

OBB) IO 

\ esac IPPV 

sup ID ‘DSI, 

E968 S ane 
"seor "9D D'S 





„40 LH00) AHL XT 











= 








‘sypaddp fo uoyvinp aboisapy 
7 9 ‘ON 


10—H 


45 April 


ê Bon. Law Ri 


HIGI COURT RULES, &o. ” [B. L.R. 
CIRCULAR No. 7 


To ; 
ALL SESSIONS JUDGES, 
LOWER AND ExTRA REGULATION PROVINOES. 
Dated Calcutta, the 11th March 1870. 
HIGH COURT, &o., In continuation of Circular 
CRIMINAL SIDE. , Order No. 4, dated 6th May 1868, 
Present: s F A . 
Tho Hon. J, P. Norman, the following directions are issued | 
The Hon, Q. Loon” Y. Chief Justion foy observance in the preparation 
n a J-B: ley, of Sessions Statements Nos. 2, 3, 
n 2 B. Phea, and 4. 


2. When there are more Magistrates than the printed lines 
in Statement 2 suffice for, the ad- 
ditional names should be written 
in the blank spaces between, so that it will rarely be necessary 
to attach additional paper. 

3. It having come to the notice of the Court that one of 
the specimen entries in column 6 
of Statement 3 contains the words 
“rigorous transportation,” Sessions Judges are informed that 
the insertion of the term “rigorous” was a clerical error which 
ought not to be followed, as it is not a term employed in the 
Indian Penal Code to qualify a sentence of transportation. 

4, Adverting to column 4 of Statement No. 3, and to column 2 

of Statement No. 4, the Court 
og cat Bannet A A observe that there is K diversity of 
PA ee practice in numbering the accused, 
some Officers giving fresh numtbers to the prisoners in each case, 
while others continue the series through the year. The Court 
direct that one series of numbers should be employed for each 
Session. 


No, 2 (Quarterly), 


No. 8 (Calendar), 


By order of the High Court, S 
` (8d) F. B. PEACOCK, 
Registrar. ` 


a ee 


cd e 
\ VOL. IV] HIGH COURT RULES, &o. 43 
CIRCULAR No. 7. 1870 
To 7 ey 
ALL CIVIL JUDGES. ORDERS. 


Dated Calcutta, the 12th March 1870. 


Ir having come to the notice of the Court that the practice 


aad 


HIGH COURT, &o., in some subordinate Courts is to 
Cryin Srp retain more than one copy of the 
The Hon. J. ean Memoranda sent to District Regis- 
The Hon, G. ton OW Justice. tyars under Sections 41 and 42 of 
‘ y E F- Bayley, Act XX of 1866, all Civil Judges 
Tr Phos subordinate to the High Court are 
C8. 


informed that it was the intention 
of paragraph 6 of Circular Order No. 24, dated 19th June 1866, 
that one copy only of such Memoranda should be retained, viz., 
the copy which is required to be attached to the judgment when 
the record is sent up in appeal, 

2. The Court direct that this practice may be observed in 
future. 


By order of the High Court, 
(Sd.) F. B. PEACOOK, 
Registrar. 


CIRCULAR No. 2. 
To f ` 
ALL CRIMINAL AUTHORITIES, 


Lower AND Extra REGULATION PROVINCES. 


Dated Calcutta, the 265th March 1870. 


‘Tar Court direct that the word © unrealized” be inserted imme- 


‘HIGH COURT, &o., diately before the word “amount,” . 
Se Sme in line 2, paragraph 6 of Circular 
The Hon'ble G: Loch, Judge; Order No. 3, dated 27th of January 


last. 
By order of the High Court, 


(82) J. H. BELOHAMBERS, 
Deputy Registrar in charge of 


f the Office of Registrar, 
1 l—H > 


44 HIGH COURT RULES, &. ° [B. L. R. 


1870 CIRCULAR MEMO. No. 3. 
Ciroulak To ZILLAH JUDGES AND JUDICIAL COMMISSIONERS IN 
Districts TO WEICH Aor VIII (B. C.) oF 1869. HA8 


BEEN EXTENDED. 
Dated Calcutta, the 14th April 1870. 


In accordance with the wishes of His Honor the Lieutenant- 


HIGH COURT, &c,, Governor of Bengal, and with re- 

Ciy Sips ference to Government Notifica- 

The Hon. Sir Barnes Peagoely Ka, tion, dated the 24th February last,* 
‘The Hon, G. toch, declaring that Act VIII (Bengal 
a HY, . Bayley, Council) of 1869 shall take effect 

5 7 S. DAAE in the districts therein named, from 


Judges, the 13th instant, corresponding with 
the 1st Bysack 1277 of the Bengalee era, the Court direct, the 
Judges of those districts in which the new law will be in opera- 
tionf to watch its working, and to bring to notice any circum- 
stances connected thereWwith which shall appear to them, after a 
fair trial, to call for consideration. 

By order of the High Court, 
(8d.) J. 8. CARSTAIRS, 
Offg. Registrar, 


CIRCULAR No. 8. . 
To ALL SESSIONS JUDGES AND MAGISTRATES or DISTRIOTS. 
Dated Calcutta, the 14th April 1870. 
Tus Court request that all Sessions Judges and Magietrates 
. HIGH COURT, éc, of Districts under their control 
CRDIINAL SIDE. will be so good as to raport whether, 
Present : a A 
The Hon. Sir Barnes Peacock, Kt., since the passing of Act KX of 
Chief Justice, 


- The Hon. G. Loch, : . 
n H. V. Bayley, improvement in the character and 
e De JaC * : . 7 
30 Phen «professional capacity of the Mookh- 
Judges. 


tears as a body. 
By order of the High Court, 


(Sd) J.S. CARSTAIRS, 
Offg. Registrar. 





* Vide Calcutta Gaseite of Ind March 1870, p. 861, 


1865, there has been any material. 


Ne 


+ Backergunge, Beerbhoom, Bhaugulpore, Burdwan (E.), Burdwan (W.), Chittagong, ` 


Dacca, Dinagepore, Gya, Hooghly, Jessore, Midnapore, Moorshedabad, Mymensingh, 
Nuddea, Patna, Purneah, Rajshahye, Rungpore, Sarun, Shahabad, Sylhet, Tipporali, 
Tirhoot, and 24-Pergunnahs Judgeships, according to Civil Junsdiction, 


Re epes's . 


VOL. TV.] HIGH COURT RULES, &c. 
l CIRCULAR No. 8. 


To 
ALL CIVIL AND SESSIONS JUDGES AND 


MAGISTRATES OF DISTRIOTS. 


Dated Calcutta, the 2nd May 1870. 


SEVERAL parcels on Her Majesty’s Service having been recent- 
ly received in this Office, upon 


HIGH COURT, &o. : 

Cryn. Soe. i which large amounts of post- 

The Hon. G. lo age have been demanded under 
k T T, the recent Post Office Rules,* 

no MS MeNR because they had been sent by 


banghy parcel post without pre- 
payment of postage by the senders, the attention of Judges and 
Magistrates is drawn.to the provisions of Rule 25, which enjoins 
that “all banghy parcels must either be prepaid by postage 
stamps by the sender, or paid for in cash by the addressee.” 

2. Adverting to the limits of weight and size as defined in 
the margin of the Rule in question, it will be seen that there is 
no necessity to send’a parcel, by banghy,.unless it exceeds 200 
tolahs in weight, or one foot and a half in length, or one foot in 


breadth or depth. Accordingly, all parcels addressed to this 


Office and within those limits, should, in future, be sent to the 
Post Office in the usual bags to be posted as ordinary packets. 
When they exceed the prescribed limits, and need to be sent 
as banghy parcels, the postage must be prepaid by. postage 
stamps, go that the High Court may not be charged with cash 
payments. 


3. I am to take this opportunity of calling the attention 


of Judges of ‘every grade to the new Post Office Rules, which. 


it will be necessary they should study themselves attentively, 
in order to ensure exact observance of them by their sub- 
ordinates. 
By order of the High Court, 
(8&4) J.S. CARSTAIRS, 
$ Ofg. Registrar. 





* Vide Notafication, dated 10th March 1870, at page 270 of Calcutta Gaselte of 12th 


idem. 


12—n 


46 HIGH COURT RULES, &e. [B. L. R. 
1870 ; CIRCULAR ORDER No. 9. 
CIROULAN 
Orvers. To 


ALL JUDGES AND JUDICIAL COMMISSIONERS. 
Dated Calcutta, the 12th May 1870. 


Tae High Court direct me to instruct you, that when any 


HIGH COURT, &c, Civil Court attaches landed pro- 
bia perty paying revenue to Govern- 

The Hon. Sir Richard Couch, naar ction, ment, and appoints a Manager 
The Hon. G. Loc under Section 243, Act VIII 
M Ns s. ayle a of 1859, information of the 
Judges. fact should be always given 


to the Collector without delay. 


By order of the High Court, 
(Sd) J. 8. CARSTATIBS, 
Offg. Registrar. 


CIRCULAR No. 9. 
To 


ALL MAGISTRATES OF DISTRICTS AND 
Deputy COMMISSIONERS, 


Dated Calcutta, the 22nd April 1870, 
ATTENTION is drawn to the Full Bench Ruling, dated the 


NIGH COURT, &o., 6th September 1869, published 

. cel iow PIBE at page 41, Volume IV of the 
The Hon. @, Loch, f Bengal Law Reports, Full Bench 

no Eas 5 Jaakon Rulings, by which it has been 


held that offences not triable 
under Chapter XV P the Code of Criminal Procedure, cannot 
be compromised under Section 271 of that Code. 


By order of the High Court, 
(84) J. 8, CARSTATRS, 
Offg. Registrar. 


VOL. IV.] HIGH COURT RULES, &o. 
CIRCULAR No. 10. 
Tue Jupers or Disrrior Courts AND 


OF ALL SUBORDINATE Cıvıl Courts, 
` LOWER PROVINOES. 


Dated Calcutta, the 12th May 1870. 
Tue Court deem it expedient to point out to all the Civil 


HIGH COURT, éa, Courts subordinate to them that 

Cryin BIDE. it is not necessary to award by 

f Present; ae s 7 : 
The Hon. Sir Richard Conch Ki, , their decrees interest at the uni- 
The Hon. G. Loch, Chap Justice, form rate of 12 per cent. on 
ae eo, mesne profits or other sums pay- 

no W Markby, able thereunder and costs in all 

ee cases 


2. The practice of awarding interest at so high a rate is 
likely to operate as an inducement to judgment-creditors, who 
are often mere assignees of the original plaintiffs, to delay the 
execution of decrees and to regard such decrees rather as a desir- 
able investment for money than as a means of obtaining their 
rights as determined by the judgment of the Court. 

By order of the High Court, 
(8d.) J. 8. CARSTAIRS, 
Offy. Registrar. 


CIRCULAR ORDER No. 11. 
To. 4 
ALL JUDICIAL COMMISSIONERS, . 
` ZILLAH JUDGES, AND Moonsirrs. 


Dated Calcutta, the 14th May 1870. 
Ir is ordered that Moonsiffs do submit to the Zillah J udges 


HIGH COURT, &o., (or to the Judicial Commis- 

Crvit Spm. sioners in Extra Regulation 

The Hon. G. Loch, Provinces through the District 
D oe RTO on, Officers), on Monday in éach 
Judges. week, a Statement in the form 


annexed, which is to exhibit all suits commenced in their 


1870 


CrrovuLaR 
ORDERS. 


1870 


CIROULAR 
ORDERS., 


HIGH COURT RULES, &c. [B. L. R. 


Courts during the past week (Monday to Saturday preceding) 
which come under the provisions of Schedule II, Articles 
14, 15, 17 (any of the clauses) of the Court Fees Act, 1870, 
and in which therefore the institution fee is fixed. l 

2. The intention of the High Court in making this order is 
that, as under section 13, Act XVI of 1868, and section 6, 
Act VIII of 1859 (the* Code ‘of Civil Procedure), such suits, 
by reason of the subject-matter not exceeding in amount or 
value 1,000 rupees, will apparently have to be instituted in the 
Courts of the Moonsiffs, the Zillah-Judges should be enabled to 
exercise the power which they possess under the section above 
quoted of the Civil Procedure Code of calling such cases up 
to their Courts, or of referring them for trial to the Subordinate 
Judges under section 15, Act XVI of 1868. 

3. The nature of the suits referred to will often make it 
desirable that they should be tried in the higher Courts of the 
district, although, in consequence of the wording of the Acta 
of 1859 and 1868, they must be commenced in the Courts of 
the Moonsiffs. 
` By order of the High Court, 

` (84.) J. 8. CARSTAIRS, 


Offg. Registrar. 
Form of Return. 














Names of the 


in 
oe ee Subject-matter.} Resanxs, 
oe | Plaintiffs. | Defendants. | 
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REVENUE CIRCULARS. 


7 Reports, ° 
an 1870.° 


e + 
y . 


REVENUE CIRCULARS. 


i DECEMBER, 1869. 1869 
L Rey. Om 


V. H. SCHALOE, ESQ., AND A. MONEY, ESQ., C.B. 


No. 1. 


Tue Board have lately had before them reports from the 
Commissioners of Divisions on the working of Clause 15, 
Section 4, Chapter 6, at p. 119 of their Rules, regarding the 
transfer of Ministerial Officers. 

t . 2, Revenue Officers are now reminded that the Rule is im- 
perative and cannot be set aside. i 

3. If, however, in any particular case, good grounds exist for 
non-compliance with the Rule, a special report must be submitted 
to the Board of the circumstances which make the Commissioner 
think non-compliance with the Rule advisable. 


x 


No. 2. 


Tue following should be added to Rule 11, Section 1, Chapter s 
12 of the Board’s Rules :— 

On an order striking off an appeal being communicated to 
the Commissioner, that Officer will cause a notice to be hung up 
in his Office for one week to the effect that the appeal has been 
struck off on default. 


No. 3. 


District Officers are requested to see that their Income Tax 

Returns No, XV., for the 3rd and 4th Quarters of 1869-70, are 

. prepared on tho following principle:—For example, if the 
I—I 
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1869  nssessees were transferred from Class II. to Class I., and from one 
Rey, Cm. grade to another in Class II., they should be entered thus— 











Class of original A&sessment. 


Class of Assessment as finally 4 
made. ' 
G 


Persons. Class. Amount. | Persons. Class. Amount. 











5 1,000 to 2,000 70 5 500t01,000. 37-8 |... | 32-8 i 
3o» 5 5l 3 1,000 to 2,000 36 | 16 a 
2 5 1 24 2 y m 34 10]... re 
ento Atos: — 
10 145 10 107-8 ha 47-8 
No. 4. 


District Officers are informed that the Register prescribed 
in Circular Order No. 7 for July last should be kept up from 
August only. 





No. 5. 


District Officers employed in working under the Income 
Tax Act are reminded that the assessment on the profits of 
firms should be made where the principal place of business is, 
and that wherever such firms have been assessed to License and 
Certificate Taxes, they should also be assessed to Income Tax, 
the principal place of business being assumed to be the same 
now as it was in the two previous years. 

2. As regards profits of members of a firm, from other sources 
than the profession or trade followed by the firm, not divided 
distinctly as profits of such firm, the assessments should be made 
on the individual members where they personally reside. 

Thus a firm carrying on a trade in silk, indigo or other pro- 
duce may also hold landed property yielding a profit solely for, 
the purposes of the trade, in such a case, the whole profits 
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should be assessed ag profits of the firm at the principal place 
of business. 

3. But a firm carrying on any trade, the individual members 
of which derive profits from other sources not connected with 
that trade, should be separately assessed. Thus a firm dealing 
in saltpetre may be formed of members, each of whom holds 
also landed property at a profit on his own account. Each 
should, in such case, be taxed spiel on such separate pro- 
fits where he resides. 

4. Also when the members of the firm happen to be mem- 
bers of a joint undivided Hindu family, they fall under the defi- 
nition of firm, and must be assessed accordingly ; but such 
firm would be distinct from the business firm, and would be 
assessed at the place of residence of the family. 


’ No. 6. 


THE attention of District Officers is again called to paragraph 6 
of the rules issued, with the approval of the Government of Bengal, 
for the guidance of all Officers engaged in carrying out Act IX. 
of 1869; and they are requested to see that the* information 
acquired as to property held by non-residents, or to trades or 
professions carried on by them, is ‘invariably forwarded to the 
proper authority, whether the Collector of another district, or 
Sub-divisional Officer, or Assessor in the same district. 


“No. 7. 


Tuer following addition is made-to clause 4, p. 187 of the 
Board’s Rules, line 3 :— 

Put a comma, in lieu of the full stop, after the word 
* skull ;” and add “ exceptin cases of Alligators, Elephants, and 
Rhinoceros.” 
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JANUARY, 1870. 


V. H. SomaLca, Esq, AND A. Monzy, ESQ., O.B. 


No. 1. 


Tan Government has lately brought to the notice of the Board, 
on the information of the Central Examination Committee, that 
although at the last examination only one question on the sub- 
- ject of the Revenue Survey was included in the Higher Standard 
Revenue Paper, the Officers then examined, “ with scarcely one 
exception, exhibited a most profound ignorance of the whole 
subject.” 

2. The Board, therefore, now request the immediate and 
careful attention of Commissioners and Collectors to Circular 
Order No. 17 of March 1869, which has apparently heen gener- 
ally neglected. All Officers liable to examination should be 
specially warned that they must be prepared to answer Survey 
questions which may be put to them at future examinations. 


No. 2. 


SECTION 25 of Regulation VII of 1799 having been repealed 
by Act VII of 1868, B. C., substitute “ Section XI, Act VII 
of 1868, B. C.” for the 4th and 5th lines in Clause 12, Section 
XI, Chepter XVI, at page 244 of the Board’s Rules. 


No. 3. 


Ir has been ruled by the Government of India, in the Finan 
cial Department, that whenever an assessment is made under 
Section 2 of Act XXIII of 1869, and it is known that the per- 

2—I 


1870 


Rev, Cin. 


REVENUE CIRCULARS. [B. L. R. 


son, in respect of whom such assessment is made, was not charge- 
able under Part II of the Indian Income Tax Act, during the 
months of October and November 1869, it will be unnecessary 
to deduct more than two per centum from his pay, annuity, or 
pension chargeable during the four months commencing on the 
lst December 1869, and thus the necessity for any adjustment 
will be avoided. 


No. 4. 


Tue scale of rewards for the destruction of wild animals in 
the Hazareebaugh District being the same as that sanctioned 
for the other Districts of Chota Nagpore, the separate column 
for Hazareebaugh in the Table of Rewards at p. 187, Section 
XII of the Board’s Rules, is expunged. 


No. 5. 


Tux following alterations and additions are made in Section 
II, Chapter II of the Board’s Rules :— 

Omit the words “ and sheets of explanation” in Rule 2. 

Insert the word sanctioned before “estimate,” in the second and 
third lines of Rule 3. 

For present rule 5 substitute the following :— 

«‘ The explanations should be given on the reverse of each esti- 
nate, which is a separate independent document,” 
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No. 6. 


UNDER instructions from the Secretary of State, Officers in 
charge of Districts in which Irri- 
gation works have been intro- 
duced are requested to submit, 
simultaneously with their Preliz 
minary Land Revenue Reports 
for 1869-70, a Return in the form 
marginally noted, relative to the 
remunerative character of ex- 
penditure on Irrigation works 
inthe Lower Provinces. A simi- 
lar Return should be submitted 
annually with each year’s Preli- 
minary Land Revenue Reports. 

2. In Column 3, in addition 
to the Land Revenue, should be 
entered separately the amount 
collected as payment for water. 

3. For Columns 4 to 7, the 
Collectors at present concerned 
should obtain the information from the Irrigation Department 
by placing themselves in communication with the Revenue 
Superintendent of Canals in Orissa, and the Superintending 
Engineers of the South-western and Orissa Circles, to whom the 
necessary instructions will be issued by Government; Column 6 
should show, as in Column 3, the additional figures on account of 
payment for water. 
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No. 7. 


. THE Accountant-General has drawn the attention of the 
Board to the irregularity of some District Officers in keeping 
back bills of one year to be cashed out of their Budget Grant 
for the succeeding year, on the ground that their allotments 
for the former year were exhausted. As this infringement of 
rules results, in many instances, in charges being kept out of 
the accounts of the year to which they belong, District Officers 
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are requested to take care that the practice is discontinued in 


future. 


No. 8. 
“Tur Railway Deputy Collector has now distributed to each 


‘of the District Officers concerned a set of Plans and Schedules, 


corrected up to date, of the lands taken up for and occupied by 
the East Indian Railway in his district. To maintain a correct 
register and record of title of Railway lands in accordance with 
the wishes of the Government of India, as expressed in para. 15 
of the Appendix H, at page 17 of the Board’s Rules, District 
Officers are now reminded that, in accordance with paras. 10 
and 14 of the Appendix, they should invariably note on the 
Plans and Schedules all changes which may be made in the 
classification of the lands, and enter in them all extra lands 
which may be from time to time hereafter acquired. 


No. 9. 


RULE 5, Chapter IV, page 48 of the Board’s Rules, is amended 
as follows, in accordance with a decision of the High Court, 


under date the 3rd May 1869, in the special appeal case of - 


Government v. Ishri Persad Sahee and others. 

The laws for the division of estates are not applicable to the 
separation of the lands of two or more estates which have become 
mixed so as not to be identifiable. When, however, these estates 
are portions of an original estate formerly divided under the 
Butwarah law, but of which some lands were then left in com- 
mon, the division of the separated estates, or portions of the 
original estate, may be permitted, as under such circumstances 
no doubt exists as to the proportion of the shares in the lands 
held in common. 


No. 10. 


THE special attention of local Officers is requested to the 
remarks contained in paras, 1 and 4 of the Government Resolu- 
tion on the Board’s Report on the Administration of the Certi- 
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| ficate Tax, both of which have been sent separately. The Board 1870 
desire to impress on them the necessity of strictly observing the Rev. Cir. 
Rules for the working of the Income Tax Act, and specially those 
referred toin their Circular Order No. 6 of December 1869, so 

, as to avoid double aud excess assessments which must entail 

` large refunds afterwards. Every care should be taken to secure 
the sufficient assessment of the trading and mercantile classee, 
who, there can be little doubt, have hitherto largely escaped 
proper taxation. 

2.—In every case, also, when the income is believed to exceed 
Rupees 10,000, the rule requiring reference of such case to 
the Collector should be carefully attended to. It is there laid 
down that the opinions of the Assessors, with every possible 
detail, should be communicated to the Collector, and this should 
always be done promptly and fully. 

3.—A revised Form of Return No. XXX. for 1869-70 will 
be supplied by the Superintendent of Stationery to all District 
Officers. It will be noted that information is to be given in 
this Return, touching the portions of salaries of Excise and 
Sub-Divisional Officers employed on the Income Tax work, 
which are to be debited to the Income Tax Department, and 
the proportions in which refunds made under Act IX. of 1869, 
are attributable to double assessments and excess payments, 
The Return should be carefully filled in and submitted with 
Return No. XLIII., as soon after the due date as practicable. 

4,—The Board trust that, with the full statistics to be fur- . 
nished in the two Returns in question, the Commissioners will 
be able to transmit, on an early date, their Reports on the 
Administration of the Income Tax in their respective Divisions. 


No. 11. 


Tae attention of all Officers is called to the last clause in 
para. 1, section V, page 176 of the Board’s Rules. The in- 
structions therein given for the dispatch each day, in one cover, 
of letters addressed to one authority, should be invariably care- 
fully followed. 

3—1 
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FEBRUARY, 1870. 





V. H. Scuautcu, Esq., anp A. Money, ESQ., O.B. 


No. lL. 


Unver the Resolution of the Government of Bengal, in the 
Revenue Department, dated the 17th January 1870, the duty 
of supervising the destruction of noxious wild animals, and of 
distributing rewards for the same, has been transferred from the 
Collectors of Revenue to the District Magistrates. 

2. It is, therefore, no longer necessary to retain Section XII, 
page 187 of the Board’s Rules, which is expunged. 





No. 2. 


THE accompanying copy of a requisition from the Registrar- 

No. 849, dated 29th January General, with reference to the provisions 
1870, of Article 16,ScheduleII of Act XVIII 
of 1869, is circulated for the information. of- District Collectors 
and other Officers having similar jurisdiction, with the remark 
that the Board agree with the Registrar-General that a com- 
pliance with his requisition will meet the convenience of the 
public, and appears to be unobjectionable. 

From H. BEVERLEY, Esq., Registrar-General, L. P., to Toe OFFI- 
OÌATING SEORETARY To THE Boarp or Revenue, L. P., No. 349, 
dated Fort William, the 29th January 1870. 

- Referring to Schedule II, No. 16 of the General Stamp 
Act [No. XVIII of 1869], I have the honor to suggest that 
it would probably be a convenience to the public if all Regis- 
tering Officers should be authorised to make the Certificate there- 
in referred to. If the Board agrees with me in this view, I venture 
to request that the necessary instructions may be issued `to 
Collectors. i 
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No. 3. 


TaHE special attention of District Collectors and of Officers 
exercising similar jurisdiction, is drawn to the provisions of sec- 
tion 39, Act XVIII of 1869, under which they are directed to 
adjudicate the value of the stamp,duty chargeable on such 
documents as may be brought before them by the public, in 
accordance with the provisions of that section. 

2. The Board believe that cases in which any grave doubts 
may be entertained as regards the stamp duty chargeable on 
documents preferred for adjudication, will be only of rare occur- 
rence. But when such cases do occur, the Board are of opinion 
that Collectors should suspend their judgment, until they have 
consulted the Legal Remembrancer on the subject. , 

3. In all references to the Legal Remembrancer, the case 
should be clearly stated, as well as the points on which doubts 
are entertained, 

4, When he deems it necessary, the Legal Remembrancer 
will consult the Board on the subject of these references. 


No. 4. © 


As the present Excise Form 20, at page 94, Board’s Rules, does 
not exhibit the Receipts, Disbursements; and the Balance in the 
hands of the Officer in charge of a Distillery, on account of every 
excisable article in his custody, the following amended Form 
(vide next page) is prescribed in supercession of the existing one. 

2. It will be noted that, in fillmg up Column 7, Table IV of 
Return No. XIV, the figures should be taken from Column 11 
of the revised Form. 
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< No. 5. i 

AFTER the word “ forwarded,” in the fifth line in clause 11, 
page 148 of the Board’s Rules, insert “through the Commis- 
sioner,” and add the following rule as clause 114 :— 

114.—Commissioners should not, however, submit to the Board 
of Revenue advertisements for the sale of Government Estates in 
which any objection against sale or claim to settlement has been 
made, until the period for appeal to the Board and one month 
more shall have expired; and when submitting any such 
advertisement, they should state what objection or claim, as 
above specified, has been urged before them, and give an abstract 
of their orders on such objection or claim. 

2. With reference to the above rule, the sale advertisements 
of Government Estates now pending before the Board, will 
be returned to the several Commissioners concerned for re-sub- 
mission in accordance therewith. 


No. 6. 


Ir has been pointed out in a recent Resolution of the Govern- 
ment of India, in the Home Department, that District Officers 
are entitled to a certain complement of camp equipage, but that 
a legitimate saving might possibly, in some Provinces, be effected, 
by reverting to the system originally intended by Government, 
and by placing a limit on the amount of camp equipage to be 
carried at the public expense. i 

The following is, therefore, added as Rule 10, Section VIII, 
page 125 of the Board’s Rules :— 

10. An Officer in camp is entitled to charge to Government 
the cost of carrying one office tent for himself, one tent for his 
native establishment while engaged in official work, one tent for 
chuprassees, and one for his police-guard, in cases where he is 
entitled to a guard. The carriage of private tents should, as at 
present, be paid for by the Officer himself; and if the Government 
tents are used for private purposes, the Officer should pay the 
cost of carriage; or if the accommodation is devoted partly to 
official, and partly to private purposes, he should pay half the 
cost of carriage. The travelling allowance paid by Govern- 
ment to Civil. Officers is intended to cover expenses of this 
character. 
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MARCH, 1870. 
V. H. Scuazon, Ese, anp A. Money, Esq., C.B. 


No. 1. 


District Officers are informed that a revised form of Annual 
Return, No. XX XV, of Receipts and Disbursements on account 
of Stamps, is now passing through the Press ; and that their Returns 
for the year 1869-70 should be submitted in the new form, copies 
of which will be distributed to all officers, by the Superintend- 
ent of Stationery, in due course. 


No. 2. 


15 


To enable District Officers to exhibit in their Excise Returns, - 


Nos. XIV and XLII, the quantity of Rum purchased and 
exported from other Districts, for consumption in their Districts, 
the following addition has been made as Rule 1 A, Section IV, 
Chapter V, page 57, Board’s Rules :— 

1A. Officers of Districts from which Rum is exported should 
invariably forward duplicate copies of the passes granted by 
them, tothe Collector of the District into which it is conveyed. 


No. 3. 


In order that the cash entries in Column 7 of the amended 
Excise Form 20, prescribed in Circular Order No. 4 of February 
1870, may easily be checked, that colamn should be sub-divided 
like -Columns 5, 9, and 10, to show “Items.” The words 
«Rs. As. P.” should also be entered at the head of Columns 
7 and 8.- 
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No. 4. 


THE special attention of District Officers is drawn to the 
Notification marginally cited, publish- 
ed in the Gazette of India, dated Sth 
March 1870, prescribing that all Stamps intended for use under 
the Court Fees Act shall bear the inscription “ Court Fees.” 
The necessary instructions have been issued to the Superintend- 
ent of Stamps to place the required inscription round the Red- 
and-Black Stamps; and District Officers are requested to see 
that the words * For Court Fees” are written, in English and 
the Vernacular language of the District, at the head of the 
appropriate Stamps, before issuing any further stocks to Vendors. 


No, 1426, dated 28th Feb. 1870, 


No. 5. 


UNDER existing rules, for the purpose of check over the col- 
lections of revenue, as exhibited in the periodical Returns sub- 
mitted by District Officers to the Board, the Board receive 
from the Accountant-General, Statements showing in detail the 
amounts credited in the cash accounts under each head in each 
district. Andit has been found that discrepancies between 
the former and the latter are of very frequent occurrence, which 
give rise to much unnecessary correspondence and labor in all 
the offices concerned. 

2. The attention of District Officers is, therefore, drawn to 
the necessity of greater care generally on their part, in the pre- 
paration of their periodical Returns, 

3. The Board intend keeping a Register showing the occa- 
sions on which a District Officer is detected in submitting in- 
correct figures to them. l 


No. 6. 


Tue following is added to Chapter II, Section IX, at page 28 
of the Board’s Rules :— 

5A. Previous to the despatch of treasure from one District 
to another by Railway, arrangements must invariably be made 
by the Treasury Officer for the provision of a proper Van by the 
Railway Company, and precaution must always be taken to 
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furnish the Escort in charge of the treasure with padlocks to 
secure the Van in which the treasure is placed. 


No. 7. ° 


Fro replies received from Commissioners to a call made by 
the Board on the 20th August 1869, it appears that the rules 
prescribed at page 204, Board’s Rules, for the classification and 
arrangement of English correspondence, are not closely followed 
in three Divisional Offices. In two out of these three offices, the 
confusion complained of, under the working of the prescribed 
system, has arisen not from any defect in that system, but from 
want of supervision over the Record-keeper, and from the 
papers being disarranged by constant removal from building to 
building, and the want of care in restoring them to their proper 


places. In the third office, it is not apparent from the Return . 


us the system has been modified. 

.The Board now desire to call attention to the wilde in 
a I, and to request that they may be carefully and strictly 
followed in future. 

3. Registers 85 and 86 are intended to be destroyed after 
they are twelve years old. For facility iu tracing out old corres- 
pondence, it is necessary that a Register should be kept for per- 
manent record in each office. The Board, accordingly, desire 
that the following addition be made to Rule 1, after the words 
“ each year,” in the third line :—“ An Index of payer cho: 
86A.) must also be kept in each office.” 


4, The following addition should also be made at page 227 
of the Board’s Rules :— 


Register (No. 86A.) Index of Subjects. 


1. Subjects (in alphabetical order). 2. Number and date 
of letters, and from whom received, or to whom addressed. 
3. Monthly bundle in which the papers are deposited. 

Nors.—In column 2, every letter bearing on the subject should be entered.” 

5. Special attention isdrawn to Rule 7. In very exceptional 
cases only should correspondence be kept in a separate file. If 
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the Index prescribed above be kept up with any care, no difi- 
culty can be experienced in getting out any papers that may be 
required. 


6. “86A. Index of subjects,” should be added after “80” at 
page 213, to heading II of Class A. 


No. 8. 


Tar Accountant-General has reported that, notwithstanding 
the orders contained in para. 21 of Financial Resolution No. 
1888, dated 24th March 1869, credit has been afforded in the 
accounts of District Officers, for only the net amounts of the 
first realizations of _Iucome Tax, under Act IX of 1869, instead 
of credit being afforded for the gross amounts on account of 
Income Tax, and a charge being made per contra for the set-off 
allowed under Section 34 of the Act, on account of one-twelfth 
of the assessment under the Certificate Tax Act. 

2. As under this procedure Income Tax realizations have 
been short credited, the Accountant-General has taken steps to 
rectify the accounts. . 

3. In order that the figures returned to the Accountant- 
General may tally with those rendered to the Board, District 
Officers are requested to show in the certificate at foot of 


` Return No. VI A., the gross amounts of the realizations inclusive 


of refunds, and to submit revised figures, where necessary, for’ 


the certificates at foot of the Returns already submitted. 


No. 9. 


THE Board direct that all District Officers will call upon the 


, Assessors of Income Tax to submit, without delay, Returns in 


‘the form appended, of the assessments made by them up to the 
31st instant, on persons a portion of whose income has been 
derived from property situated in Calcutta, 

Assessments, objections to which may be pending disposal on 
the 31st instant, should not be excluded from the Returns, 
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Disrrior Officers are requested to submit, after the end of 
the official year, Monthly Statements in the form of Returns 
Nos, XXIIT A. and XXIII B., until their Income Tax accounts 
for the year are finally closed. 


2, Any District Officer who may have no balance left for 


realization on the 31st instant, is requested to report the fact 
direct to the Board, without delay. ra 


. 


No. 11. 


oy 


Tae following addition is made to the Board’s Rules, Clause 6, 
page 158, after the word “ report :”—“ it being specially stated 
whether the whole of the books are safe and in good condition or 
not.” ' 
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No. 12. 


Taer following should be added as Rule 2 A. to Section 
VII, Chapter XI, at page 179 of the Board’s Rules :— 

2 A. In cases where personal property under attachment of 
the Civil Court is claimed by persons alleging themselves to 
be heirs of the deceased intestate persons, the Collector should be 
represented before the Judge by the Government pleader, where 
the interests of Government require such cases to be watched. 


No. 13. 


To enable the Board of Revenue to frame their Indent for 
Abkarry Opium manufactured at the Opium Agency every 
year, with as close. an approximation as possible to the actual 
requirements of all districts, and with a view to-leave always a 
reserve stock in hand to meet contingencies, District Officers 
are informed that they should regulate their Indents for Abkarry 
Opium, so as to leave, on the 31st March of each year, a stock 
equal to five months’ consumption. Of this quantity the reserve 


stock will be equal to three months’ consumption, and the 


balance will be available for consumption during April and May. 
During the latter month, District Officers should submit their 
Indents for a whole year’s consumption, and these will be com- 
plied with during the month of June. From this arrangement 
the districts of the 24-Pergunnahs, Hooghly, Balasore, Cuttack, 
Pooree, and Calcutta are excluded. 


* 
wD 
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No. 14, 


Tux following is added as Rule 1A. at page 190 of the Board’s 
Rules :— d 

< Commissioners are requested to forward such petitions with- 
“in a fortnight of their receipt. In any case in which a Com- 
‘missioner may be unable to prepare the necessary report on 
* the subject of the appeal within that period, he must forward 
“the appeal, retaining a copy, and explaining why he has been 
“ unable to report on it.” 
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APRIL, 1870. 
yV. H. Somaron, Esg., AND A. Moxey, ESQ., C.B. 


No. 1. 


District Officers are requested to report to tle Board how 
far the provisions of Act XX of 1865 have been attended to, 
especially at Sub-divisions, that is, whether care has been taken 
to prevent any one from practising as a Revenue Agent with- 
out a certificate, and whether certificates have been regularly 
renewed every year. 


No. 2. 


As the Government desire that the names of Officers whose 
appointments or leaves are notified in the Gazette should appear 
in full, it is particularly requested that in the case of Officers who 
are recommended to the Board for appointments, or for leave 
of absence, special care may be taken to meet the wishes of 
Government. 


No. 3. 


AT present the Collector’s Nazir and Record-keeper are consi- 
dered chiefly responsible for the realization of decrees-in favor 
of Government, but as Sub-divisional Officers are, in many cases, 
in a better position to take active steps for enforcing payment 
of such decrees, in consequence of the closer proximity of their 
Courts to the debtor’s house, and the greater opportunities they 
consequently have of making themselves acquainted with his 
means, the following addition is made as Rule 25 A, Section IT, 
Chapter ITI, page 40, Board’s Rules:— 

25A. Collectors should, when they may deem it expedient, 
secure the co-operation of Sub-divisional Officers in the execu- 
tion of decrees within their respective jurisdictions, 

6—I - 
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_No. 4. 


As the 15th September ‘has been fixed by the Government 
as the date on which all Budget Estimates are to be submitted 
to the Accountant-General, the following alteration should be 
made in Rule 2, Section II, page 22, Board’s Rule:— 

Substitute “by the 20th July” for “ early in September,” 
in the 2nd line, and— 

‘go as to reach their office by the 20th August at latest,” for 
“on or before the 30th September,” in the 4th line. 


No. 6. 


Tan following additions are made to Chapter XXI, Sec- 
tion III, page 305 of the Board’s Rules :— 
Clause 1.-—After the words “ may be,” in the third line, add— 


- > but stamps of higher value than rupees five are not to be 


supplied to Nazirs, except when required for immediate sale.” 

As a new clause, add— 

“2A.—Officers in charge of Sub-divisions must adopt the 
practice observed in treasuries at Head Quarters, of comparing 
the entries in the Vendors’ Receipt Register, which is a Treasury 
form of the Accountant General’s, each day, with the cash book, 
and signing them with the latter. They should similasly test 
the entries of sales in the Nazir’s Store Book, at the time of 
balancing the Treasury Books.” 

Clause 3.—For the words “ and see that it,” in the sixth line, 
substitute— 

`e count the stamps, and see that the balance” 


No. 6. > 


Tue following should be added to Rule 8, at page 262 of 
Board’s Rules:— 

“A Test Table for this Return has been supplied to all offi- 
cers; it should always be referred to in Collectors’ offices in 


preparing the return, and in Commissioners’ offices in examining - 


ite ” 


. 
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2. Two copies of this Table accompany this issue of the 
Circulars, 


No. 7. 


Districr Officers, who may not have already submitted their 
final Accounts of Stamp Revenue for the year 1869-70, are 
requested to supply, without any further delay, all the necessary 
returns and explanations required by the Superintendent of 
Stamps, who has been instructed to report, for communication 
to Government, the name of any oficer who may cause delay 
in the completion of the Annual Report of the Lower Provinces 
by dilatoriness or the submission of inaccurate accounts. At 
the same time the District Officers are reminded that their 
Annual Returns No XXX V should be submitted to the Board 
at the earliest possible date, as those Returns are indispensably 
necessary for the completion of the Annual Report. 
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1858—XXXV—Lunatic— Guardian, Appointment of.] On an 
application for the appointment of a Car alge to the estate of a 
lunatic, under Act V of 1858, the Judge should only appoint 

a person to take charge of the estate of the unatic, without speci- 

fyin of what that estate consists. 

ITAMBINI CHowDHRAIN v., masar Muxar CHowWDERAIS App. 24 
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See APPRAL. È 
— oo, 8. 260-—Sut for Declaration—Fraud— Certificate 
of Sale.) Section 260, Act VIII of 18659, is no bar to s suit for a 
= declaration that the name of the certified purchaser was inserted in 
the certificate of sale fraudulently and without the consent of the 
real purchaser. 
è USSAMAT GosMIAH V, TAFFUZZUL TlossrIN w App. 32 
, 8. 284 wae aes et . <A, O. 184 
See Coocan BERAR. 
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See SPECIAL APPEAL. 
— — =~, 8. 333 sie e a. App. 84 


Sea Appsan, Fiume PETITION or, paronp Tras. 








--——, 8. 341— Appeals, Filing of beyond Time— Power of 
Judge.| The registration of a petition of appeal under section 341, 
Act VIII of 1859, is a proceeding of a purely ministerial character. 
When a petition of appeal has been registered after lapse of the 


+ 


GENERAL INDEX. ii 


Page 
time allowed by law, the Judge has power, on discovery thereof, tò ` ^. 
reject or to remove it from his file. 

Srp Jarae Hossein v. Seem Manomep ANTE ... App. 103 





ACT—1859—VIII, s. 350°... ii = 0.0. 97° 
See Prarnt, Srerine Names ovr or. 

es eon, 8, 376 oe ete See. . A.C. 218 
See Review. $ 

——— 8. 377 wan eet as . E.B. 32 
See Trak ror FILING APPLICATION ror REVIEW. 
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See Reauration V ov 1799, s. 6. 

te one ie ese ni œ F.B. 77 
See Ruauiation VILL or 1819, 8. 13, cr. 4. 
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, See Sorr FoB KABULIAT. 


a~, 8. 27—Registry of Transfer of Interest in Land—Res 
adjudicata—Act VITI of 1859, s. 2] Two purchasers of hold- 
ings in the defendant's zemindari at a sale for arrears of revenue 
applied to the Collector to have the transfer registered in the zemin- 
dar's sherishta under Act X of 1859, section 27. Their application 
was refused; and then they brought a suit in the Civil urt to 
set aside the Collector's order, and register their names. 

Held, that proceedings authorized to be taken in the Collector's 
Court, under section 27, Act X of 1869, are not proceedings in a 
suit; and consequently that such proceedings aru no bar to a suit 
in the Oivil Court under section 2, Act VII of 1849. 

Cuarpra Narayan Gaosp ù Kast Nara Ror Ouow- f 
DHRY ee oe ves wes « F.B. 43 


, 8. 92—Ezecution of Decree—Interpretation of Sta- 
tutes.] The word “issued” in the sentence, ‘no process of execution 
“ of any description whatever shall be issued,” at the commencement 
of the 92nd section of Act X of 1859, is to be interpreted to mean 
*“ sued out,” or “ applied for with success ;” that is, no application for 
a process of execution shall be successful, unless the application for 
it is made, or itis sued out within the fixed time. h AYLEY and 
Kasr, JJ., dissenting). 
Ramvoyr Krana Guosg v. Karas. Oganga Bose F, B. 83 


. DEOREE UNDER ... ats we A. 0. 207 
See JURISDICTION. 


————XU— Breach of Contract to supply Wood.] A breach 

of contract to supply wood does not fall within the purview of Act 

XUI of 1859 : ; 
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ACT—1859—XÍV, s. 20 ae ast nes . F. B. 101, 180 
See EXBCUTION oF Deorgs, See INSTALMENT. - 

, 8. 20 = ae j . App. 41,99 
See LIMITATION. 
„ 8. 20 i? Sio nii A. ©. 115, 181, 158 


See-Procurvina. See LIMITATION. See Dzorzrs, TRANS- 
MISSION OF, TO COLLECTOR. 


1860—X XY H— Certificate to collect Debts of Deceased Person— 
_ Rival Claimants.] Where there are rival claimants for a certifi- 
+ cate to collect the debts of a deceased person, the Judge has, 
under section 3, Act XX VII of 1860, a discretion to present it to 
such person as, under the circumstances of the case, shall appear 
best entitled to it. 
Quere.—Has he pora, under the Act, to grant them a joint or 
separate certificate 
Rant Raisunnissa Beaus v. Rant Kavssuwnissa e A. ©. 149 


ALU... ov vee tee ws App. 82 
See SPECIAL APPEAL, 7 


XLY, a8. 107, 202, 382—Abetment—Omission to inform 
Police when an Offence had been. committed. ] An omission 
to give information that a crime has been committed does not, 
under section 107 of the Penal Code, amount to abetment, unless 
such omission involves a breach of a legal obligation. 

A private individual is not bound by any law to. give information 
of aa offence which he has seen committed. 
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222, 224, AND 367. 
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ACT—1861—XXV— Criminal Procedure Code, 8.172— Variance in Evi- 
dence—False Evidence.) Where a witness makes a statement before 
the Court of Session, which contradicts that made by him before the 
Committing Officer, and no evidence is given to show which state- 
ment is true, it cannot, under section 172, Act XXY of 1861, be said 
that an offence has been committed under the cognizance of the 


Court of Session. 
A Judge's any in dealing with the contradictory statements of a 

witness discussed. 
Qouen v. Nomar av Ses eas ww. À. Cr. 











, 83. 250, 251, 255, 435—Act VIII of 1869, s. 436 
— Discharge of Accused by the Magistrate—Power of Sessions 
Judge.] ere no formal chance Dra been drawn up by the Ma- 
gistrate under section 250, Act of 1861, and the accused has 
not been called upon under section 251 to plead thereto, and was 
not tried thereunder, a release by the Magistrate, of the accused 
does not amount to an acquittal under section 255, but simply to a 
discharge under section 250. 

Under such circumstances, section 485, Act VIII of 1869, em- 
powers a Sessions Judge to direct the committal of the accused to 
take their trial. 

In gg Jacasanpuu Myvi v. Goparpuan Bera | A. Cr. 


, 8. 265 eee eee one e App. 
See Witness oy THB AccusEp. 


———-1863—X X], ss. 22, 28, 24, 25—Act XI of 1885, ss. 22, 23, 24— 
Reference K Recorder of Moulmein to High Court—Execulion of 
Decree.| The Recorders cannot, under Act XXI of 1868, refer for 
the opinion of the High Court questions arising in execution of a 
decree. The question mnst be one in the trial of a suit. 

Jonn Dacosra v. M. R. CURBIE aus we A.O. 


——-—1864—VI, s. 4—Punishment of Whipping—Second Conviction.] 
‘The punishment of whipping, under section 4, Act VI of 1864, can 
only be inflicted on a second conviction of a person who, having 
served a sentence of imprisonment, again commits a crime. 
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See Criminan Procepura Conn 88. “66, 68, 76. 
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See Aor XXV or 1861, 88. 250, 251, 255, 435. 
XV, 8. 16 Sai ao æ OC 61 
See SIGNATURE or Jaron. i 
AOTION, CAUSE OF... jes es iie .. App. 97 


See PABRTITON. 
ACTS, OBLIGATION IMPOSED ‘ON PARTIES BY 
THEIR 


See Execurton oF Decp OF. "Pantrrion. 
’ 


——— OF GOVERNMENT OFFICERS ..  .. P.O. 36° 
See BANAD, CONSTRUCTION OF. 


ADJUDICATION UPON REASONABLE SROUNDS i ' 
FOR APPREHENSION ... ae ©. FB 46 


See RECOGNIZANCR TO KEEP THE Praca. 
ADMINISTRATION, LETTERS OF ... T App. 49 

, See INDIAN BUCCESSÃION Act, 88. 212, 218, 
ADMINISTRATOR iit aoo e App 80 


See REGULATION yi oF 1799, n 5. 
ADMISSIBILITY IN ae OF UNREGISTERED 


DOCUMENT Ase F. B. 1 
See REGISTRATION. 
ADOPTED SON, POSSESSION BY... i w E.B. 8 


See LIMITATION. 


ADOPTION OF SUDRA, VALIDITY OF—Ceremonies required.] 
Mere giving and receiving are not sufficient to render valid an ado 
tion of a Sudra boy. Ceremonies similar to those enjoined in tha 
Shastras for the adoption by a Brahmin are requisite in the case of 


a Budra. 
BuArRanNnatH Byra v. Manes CHANDRA BHADURY .. <A. O. 162 
ADULT SON dee ie die =. App. 23 
See Hino ‘Law. z 
ALIENATION re ae ate sih æ ÀC. 118 


See Hinpu Law. 
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ALIENATION BY FATHER ... ae se mæ AC 15 
ï See Hindy Law 


“u HINDU WIDOW a 2, m OG 1 
See CHAMPERTY, 








tes ne ee coe’. 
See Liwrration. . 
~~ OF PROPERTY si ren a A. O. 20, 24 


See ATTACHMENT, See EXECUTION 


ALTERING CHARGE AFTER ACCUSED PLEADS 
GUILTY sten e rian, aS ai ina s. App. 101 
See Parvare Devence, Rieu or. 
AMEEN—Local Investigation—Act VIII of 1869, 8. 180.] Fmc- 
tions of an Ameen appointed to hold a local investigation, under 
section 180, Act VILL of 1869, discussed. 
Iswarcnanpza Das v. Jucan Kishor Cauckerpurty App. 33 


AMENDING ISSUES ee T on e 0.0. 97 
. See PLANT, STRIKING NAMES OUT OF. . 
ANCESTRAL PROPERTY ... ore oe w AC 16 
See Hindu Law. : 
APPEAL .... 4 Py Ae aaa or .. App. 96 
See Srassp Dory. 
petty ae ae ae CAOS 


See Korr ror DAMAGES FOR ÅSSAULT. 


Act VIII of 1859, 8. 257—Act XXII of 1861— Leiters 
Patent, 1865, ss. 15 and 36—High Court Rules, 28th December 
1866—-Sale in Execution—Irregularity—Purchase by Vakeel of 





J debior.| Sections 15 and 36 of the Letters Patent of 
the High Court must be treated as qualifying section 267 of Act 
VIL of 1859. 


Under the Letters Patent of 1864, in lieu of the former practice 
under Act XXII of 1861, section 23, namely, that when the Ap- 
peal Court consisted of only two Judges, and there was a difference 
of opinion between them upon a point of law, the case was re- 
argued upon that queation before one or more of the other Judges; 
when the Judges of a Division Court are equally divided in opinion 
as to the decision to be given on any point, the opinion of the 
Senior Judge is to prevail, subject however to aright of appeal 
frofn guch judgment of the Division Court. The judgment passed 
on rer aie and not the judgment of the Division Court, will 
be “ finaL” : 

In appeal under section 15 of the Letters Patent, 1865, no point 
can be argued, beat a pot on which the two Judges of the 
Division Bench have differed in opinion. ; 

When property is advertised to be sold in separate lots, and is 
afterwards sold in a lump, this is an irregularity, but the person 
who wishes to set aside the sale on the ground of such irregularity 
inust show affirmatively, to the satisfaction of the Court, that sub- 
stantial damage has, in fact, been sustained by him on account of 
such irregularity. Where, therefore, such damage had not been 
distinctly proved, Aeld that the sale could not be set aside on the 
ground of the irregularity complained of, 
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The conduct of a vakeel, who having acted: in that capacity on 
behalf of a judgment debtor in certain proceedings in execution of 
a decree, subsequently became partner with the decree-holder in 
the purchase of the property, remarked upon. 

Quere.— Whether, under such circumstances, the purchase by 
the vikeel, or the -purchase by the decree-holder in conjunction 
with him, could not be set aside. 

Roy Nawxprpat MAHATA v. Auux. Suaw Uneunarr.. A. C. 


APPEAL—Act XXIII of 1861, s. 11—Act VIII of 1859, s. 208.] 
Under section 11, Act XXII of 1861, no appeal lies from an 
order passed under section 208, Act VIII of 1859, substituting the 
assignee of a decree in the place of the original decree-holder. 
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Mezan Narayan Srno v. Rapua Prasan Sina e A.C. 200 


Small Cause Court—Act XXAIT of 1861, $. 27.) A sum 
of money was stolen from the Judge's Court of Tipperah while A. 
was the Nazir. A. paid the amount to Government, and died, 
leaving B. his heir. B. sued Government for recovery of the 
amount paid by A., on the ground that, as there was no negligence 
of A., and as the amount was under the custody of the guards of 
Government, at the time of the theft, A. was not responsible for 
the loss thereof. 

Held, the suit was cognizable by a Small Cause Court, and, 
therefore, under section 27, Act of 1861, no special appeal 
lay to the High Court. i 

` Tas CoLLEcTOR' or‘ Treprran v. Mussamat MAFIZUNSISSA 
BIBI |. st Ta ii „App. 


Superintendence—24 § 26° Vict, c. 104, ¢,16.] Whena 
Court, subject to the appellate jurisdiction of the High Court, re- 











fases to entertain a suit over which it has jurisdiction, the High _» 


P3 


Court mat, under its general power of superintendence, order the 
Court below to entertain such suit, notwithstanding that no appeal 
would lie to the High Oourt from the decree in such suit. mel 





HARDYAL. MANDAL v. TIBTHAYAND THAKUR , ve „App 
——, COSTS: PEN. DENG: a See Sxourtry rom 1. 
FILING BEYOND TIME M,” so a App 
See Acr VIII or 1859, s. 841. j 
ae ee A PETITION OF, BEYOND TIME— Act VIII 





of 1859, 8. 388—Sufficient Cause for Deloy in Filing an Appeal. 
Tus Ssoretarny or Srate ror Inpza IN Covnom v. Muro 
BAWMY a oer se u App. 


FROM JUDGMENT OF DIVISION COURT... A. ©. 
See Lerrers Parsnt, 1866, 8. 15. 

—-— UNDER SECTION 16, LETTERS PATENT, ARGU- 
MENTS ON pie: its wee pe wo AVC 

See Manomuepan Law. 


—.-—- IN RESPECT OF MOVEABLE PROPERTY ... App. 
See LIMITATION. 





APPEARANCE oi ad is Kes .. App. 
See Paactror. 
APPLICATION FOR REVIEW sia ‘os wo ALC 


See Lurrens Parant, 1865, 8. 18. 
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APPLICATION FOR REVINW See Time ror Finixa i 


APPOINTMENT OF GUARDIAN vie w= App. 
See Aor XXXV or 1858. 


APPREHENSION, REASONABLE GROUNDS oF .. a B. 
See RECOGNIZANCA TO KBEP THE PEA: 


ARGUMENTS ON APPHAL UNDER SECTION 15, LETTERS 
PATENT . ves “ue ae AC. 
See MAHOMEDAN Law. 


ARREST .. şi si aie er ww 0.0. 
. See CONTEMPT. 


as e ia s. App. 





See Exucorion. * 
OF accusiD u * App. 
See Cemawau Picaa Cops, 88. 66, 68, 76, 188, 207, 
222, 224, 367. 


WITNESSES .... ria 
See CRIMINAL PROCEDUREN Copa, 83. "66, 68, 76, 188, 20 
222, 294, 367. 


ASSAULT. See Burr vor DAMAGES FoR -———~. 
ASSEMBLY, MEMBER OF. Age Uyeawror, AssemaLy. 
ASSESSMENT OF DAMAGES. - ” Bea DAnaars, Assmenumer oF. 


* ATTACHMENT— Alienation of Property—Decree for Money by Instal- 
/, * ments—Act VIII of 1859, 8s. 240, 243, and 245.] A. obtained a 
+ decree against B. for a sum ' payable by instalments. B. made de- 
_» fault in‘ payment of an instalment, go A. attached certain immove- 
able property belonging to B. While under attachment, B. sold the 
property to O., and out of the proceeds paid into Court the full 
amount of the debt then due, aa for which the property‘ had been 
attached. A,.took out the-money, but applied’for and obtained an 
order from the Moori that the- pro operi should ‘remain under 
attachment, in ordér to.éatisfy any future sum which should fall 
due under the decree, and in payment of which, B. should, make 
default. B. failed to pay a Athe instalment when due, and A. 
obtained an order for sale of the property, A. himself became the 
purchaser, and was put in possession by the Court, notwithstanding 
the claim of C., who had been in possession ever since his purchase. 
In a suit by O. to recover possession, held, the Court had no power 
to make the order continuing the attachment, the right of attach- 
ment being only for sums actually due, and the whole amount for 
which execution issued being satisfied out of the proceeds, the 
alienation of the property to O. was not void as against A. 
Rampuan Mamee, Kamas Nara Dorr... ow F.B. 


ATTACHMENT ty ie To Ses æ EB. 
See OLAINN. 











See REDEMPTION, EQUITY or. See CONTEMPT. 


IN EXECUTION OF DECREE . F.B. 
See ATTACHMENT BEFORE JUDGMERT. 
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ATTACHMENT BEFORE JUDGMENT —Attachmeni in Execution of 
Decree—Priority of Attachment—Act VIII of 1859, 88. 89 & 270.] 
Where the decree-holders in two different suits, against the same 
defendant, attached the property of the jadgment debtor in execu- 
tion at one and the same time, held (Norman, J., dienting) that 
they were entitled togge paid rateably out of the proceeds of sale, 
notwithstanding that the property had been attached by the decree- 
holders in one guit before judgment. 

Ser Ramma v. Tincowxi Rat sás ow FB 


AUCTION BALH IN EXECUTION OF DECREE... F.B. 
See Reeaunation VII or 1825, 8 3. 


BATWABA. eae 
See PARTITION. 


Partition—Lakhiraj;—Jurisdiction of Civil Court.) The 
purchaser of a share in an undivided lakhiraj estate can sue his co- 
parceners for a partition of his share, and the Civil Court alone has 
jurisdiction to carry out the partition. 

FATTER BAHADUR V. JANKI BIBI... ae «e = App. 

BENAMI—Decree-holder—Execution.] When a decree is assigned to 
A. for his benefit in the name of B., B., the ostensible decrooshcliee: 
may take out execution. 

Pugna Cuanpsa Roy v. Annaya Onanpga Roy ... App. 


PURCHASES—AHindu and Mahomedan Law-— Question of 
Fact] In cases where the question is whether property bought 
and held in the name of another than the party claiming as the real 
purchaser, is the Property of that other, or merely bought and held 
in his name (benami) for the claimant, the criterion is to consider 
from what source the purchase-money came; the presumption is 
that a purchase made with the money of A. in the name of B. is for 
the benefit of A.; and where the purchase is by a father, whether 
Mahomedan or Hindu, in the name of his son, there is no presump- 
tion of an advancement in favor of that son’ 
Upon the facta the decision of the Courts below reversed. 
. Movrvir Syap Azan Ar v. Mussamar Bist ALTAF 
FATMA o e. er. . » P.O. 


BOND—ZJnterest in Land—Registration—Act XX of 1866, s. 49.] An 
unregistered document, requiring registration as affecting an inte- 
rest in land, is admissible in evidence for any purpose for which re- 
gistration is beer aS 

Lacumieat Sine Ducar v. Mreza Kuatmar ArI... F. B. 
~ Recital in Bond that the consideration had been received—Evi- 
dence—Onus Probandi.] .Thè plaintiff sued on a bond, which re- 
cited that the defendant had received the consideration mentioned 
in the bond, Held, that the onus was on the defendant to show that 

the recitals in the bond were not correct. 
Fount Bust v. Bassrrupr Minga Ste FB. 


as ae sii a App 
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See JURISDICTION. 





ee ove vee .. App. 
See PRNALTY. p 


BOOKS, PARTNERSHIP ,.. si A wo P.O 
See Evipence. 


BROTHERS 





CEREMONIES _.... Z 


GENERAL INDEX. 


BURNING OF RECORD—Mutiny—Pre-emption—Possession.] The 


° 


plaintiff claimed a right of pre-emption as sufee shurikh, or partner 
in the thing sold. e Court of first instance gave him a decree, 
on the ground of long possession as proprietor. The lower Appel- 
late Court reversed the decision, on the ground that the plaintiff's 
title depended on the deed of purchase, which it was admitted had 
been set aside in a former suit in 1855; and that the plaintiff had 
failed to show that the decision in that suit had been reversed. 
The plaintiff proved that he had preferred an appeal from that de- 
cision, and alleged that it had been overruled; but there was no 
po of the result of the appeal, as the records of that suit had 
een burnt in the mutiny. Held, on appeal to the High Oourt, that, 
under the circumstances, proof of long possession as proprietor was 
sufficient. 
Turanı Sure v. Mussamat DURGABAN ... a. App. 


BREACH OF CONTRACT TO SUPPLY WOOD .. App 


See Act XIJ or 1869. - R : 
ous ine ww AC. 


See Manomepan Law. ° 


CALCULATING PERIOD OF LIMITATION. 


See LIMITATION, CALCULATING PEBIOD or. 


CAUSE LIST, SETTING DOWN CASE IN ... .. App. 


See Pracrion. 


OF ACTION eae) ONY Fabs os >. App 

See PARTITION. . CEE 
SET si e AO. 
, Soe ÅDOPTION OF Supza. 


C , PERFORMANCE OF PRELIMINARY... A. C. 
* See Manomepan Lay. 





CERTIFICATE OF SALE... a App. 


See Act VIL oF 1859, s. 15. 


—-—_—__—— TO COLLECT DEBTS OF DECEASED vars 
A. C. 


SON 


See Act XXVII or 1860. 


OHAMPERTY—-Jurisdiction—Limitation—Alienation by Hindu Widow.] 


A. Hindu widow, as the heiress of her husband, sued his four surviv- 
ing brothers, who retained the enjoyment of the whole joint estate, 
for the recovery of her share. While the suit was ending, on the 
24th April 1859, she entered into an agreement with the defendant 
G., by which, after reciting the nature of her claim, and stating that 
she was too poor to prosecute it, she assigned to him all she might 
be entitled to receive from the joint-estate in right of her deceased. 
husband, together with all interest and accumulations thereon, and 
all advantage to be derived from the suit about to be instituted by 
the defendant G.; and she appointed him her attorney to institute 
and carry on any suit in fies name for recovering hee right and 
share in the property; it being agreed that he should retain one 
moiety of what pene be recovered absolutely for his 6wn benefit 
as remuneration, and out of the other moiety should repay himself 
such sums as he might from time to time have advanced or paid for 
her maintenance, with interest at 12 per cent. per annum, and also 


Page 


32 


149 
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„all such sums and costs as he might from time to time have ad- 


vanced or been put-to in c g on the suits with 12 per cent. per 
annum, and should pay over the residue to the widow herself Sub- 
sequently that suit was withdrawn. 

n May 1859, the widow by G. filed a fresh Dill against 
her husband’s surviving brothers for recovery of her husband’s 
share in the estate, together with accumulations; and, in A t 
1861, obtained a decree for a large sum of money out of the joint- 
estate—“the whole to be enjoyed by her as a Hindu widow in the’ 
manner prescribed by Hindu law.” By a deed dated November 
14th, 1860, G. assigned his interest under the assignment of April 
1859 to H. 8., the defendant. id 

In a suit brought on the 22nd February 1866, by the reversionary 
heirs of the karbad, in the Court of the Principal Sudder Ameen 
of Hooghly, against the widow, G., and H. S., the last one of whom 
alone resided in Calcutta; which suit was on the 23rd of April 1866 
removed into the High Court, on the application of G. and H. 8.; 
it was prayed that the agreement of April 1859 and all sub-assign- 


Page 


ments that might have been made be set aside as void, and that . ”. 


the money should be paid into Court, and kept there during ‘the 
life of the widow, defendant, for the benefit of the reversionary 
heirs, and in order to prevent waste. 


4 Held, by Puxas, J. that the suit being one to prevent contem- > 


plated waste was not barred by lapse of time. The suit must be 
treated as if the plaint had been originally filed in this Cours, the 
proceedings in the Hooghly Court bann without jurisdiction, and 
the cause of action having arisen wholly within the jurisdiction of 
thé High Court. 

The agreement of 4th April 1859 was void as being without 
definite consideration, and, being in the nature of a gambling 
transaction, not valid against heirs under Hindu law; and it was 
also void, being of a champertous nature and contrary to .public 
policy. The law which forbids and avoids all acts contrary to 
public policy, and subversive of the general interests of society, is’ 
in force in this country. Independent of the Charter, there is a 

ower inherent in any Court of Justice which receives its authority, 
kom the State to make the interests of private persons subordinate 
to those of the public, and to take care that where they are in con- 
flict that the latter should prevail. ; 

Semble.—There is nothing in equity which prevents a suitor, 
pending a suit or any other legal proceedings, from assigning the 
whole or any part of the subject of litigation. 

Held, on appeal, by Paacocn, C. J., and Macprenson, J., that 
the suit could be maintained for the relief sought and for the pro- 
tection of the property. : 

That the defendant H. S., by joining in the application to have 
the suit removed to the High Court, admitted the jurisdiction of 
the Court to try the suit in the exercise of its Extraordinary 
Original Civil Jurisdiction, and could not afterwards dispute the 
jurisdiction. The law, therefore, to be‘administered by the High 
Court must be the same law and equity which ought to have been 
applied if the suit had been tried in the Court at Hooghly. 

That the deed of the 4th April 1859, so far as it relates to the 
moiety of the property assigned to the defendant G. absolutely, was 
not binding on the plaintiff or on the persons who, upon the death of 
the widow, may succeed to the property of her deceased husband, 
a not void on the ground of champerty, it was on uncon- 
scionable bargain and a speculative, if not a gambling contract, 
and there was no necessity for such an alienation by the widow. 
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But so far as regards the assignment of the moiety as security for 


the advances and expenses which G. or his assigns might reasonably ih 


and properly make or incur for the maintenance of the widow, for 

ing on the necessary proceedings to enforce her righis, with 
12 per cent, interest on such advances, it is not void, but created a 
‘charge upon that moiety which was binding on the reversionary 
heirs of the husband to the extent of such advances and expenses. 
There was legal necessity for such charge, and it affected the moiety, 
both of principal and accumulations. 

Held, by Macruszsor, J., that accumulations are not the same 
as income, and cannot be dealt with by a Hindu widow as such; 
they should be treated in the same way as the corpus of the estate. 

The agreement of April 1859 was void by English law as being a 
mere gambling transaction, and contrary to public policy, and 


illegal. 
fae law which would have been applicable to the case, if it had 
been tried at Hooghly, is practically the same os the English law, 
whatever may be the nationality of the parties. 
Grosz v. AmIETAMAYI Dast ais . wo OG 


CHARGE, ALTERING, AFTER ACCUSED PLEADS GUILTY, App. 101 


See Paivara Derance, Riau or. 


CIVIL COURT, JURISDICTION OF ... bee ae - App. 
See Barwanra. i 


. e 
OF ORIGINAL JURISDICTION "ae "App. 
See Minor DAUGHTER. 





——— SUIT FOR AMOUNT DUB UNDER ACT X DECREE A. 0. l 


See JURISDICTION. 


CLAIM —Act VII of 1869, 8. 246—Ezecution of Decree—Atiachment.] 
In excoution of a decree against A., “the moiety, or half-share, of 
A.” incertain lands is attached. M. files a petition, under section 
246 of Act VIII of 1859, in which he admits that A. has a one- 
eighth share in the lands, but alleges that A. has only a one-eighth 
share, and that a two-eighths share belongs to himself, M. Held, 
that this was a claim to property attached in execution under 
section 246 of Act VITI of 1859, which the Court, under that 
section, is bound to investigate and adjudicate upon. 

In execution of a decree against A., “ the right, title, and interest 
of A.” in certain lands are attached. M. des a petition under 
section 246 of Act VUI of 1859, in which he admits that A. has n 
one-twentieth share, but alleges that A. is entitled to no more than 
a one-twentieth share; and that he, ME., has a two-twentieths 
share. Held that, assuming the attachment of A.’s right, title, and 
interest to be an irregular attachment under section 213, M., whose 
lands were included within such attachment, was entitled to come 
in and claim his own two-twentieths share, and the Court was bound 
to investigate his claim under section 246 of Act VIII of 1859. » 

Heid also, in both cases, that M. was entitled to have the attach- 
ment removed go far’as his share was concerned. 

Heid also (per Pusan, J.), that in the first case M. was entitled to 
have the attachment removed, so far as regards the margin in excess 
of A.’s actual shore; and that in the second case, he was entitled to 
have the whole attachment discharged. 

Cowan Rasxustar Ror v. 8. M. Kapamarst Dest... P. B. 


CLAIMANTS, RIVAL eee as ses ow ALC, 
See Aor XXVII or 1860. 
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` COLEBROOKE'S DIGEST, Vou. M, p. 133.. a ÓU. 
See Hravvu Law. 
COLLATERAL SECURITY . i X œ 0.0. 


See REDEMPTION, Eoorry oF. 


COLLEOTOR. , See Ducrune, TRANSMISSION oF, TO ——. 


tee we a fees App. 
See Reauiation V of 1799 s. 5. 
COLLECTOR’S COURT i Soe 7 ug App 
See JURISDICTION. ` 
COMING OF AGE _... ais dee dvs App. 
See MAJORITY or Hinves. 
COMPETENT WITNESS ous ae ies aw. A. Cr. 
See EVIDENCE. ` 
COMPROMISE i de wie ee. ee Bais 
See JURISDICTION. 
— ase App 
See Srame-DUTY: 
CONSANGUINITY ... aa see ow AC. 
«See MAHOMEDAN Law. 
CONSIDERATION, REOITAL OF RECEIPT OF s> EB, 
See Bonn. 
CONSTRUCTION OF SANAD. See BANAD, CONSTRUCTION oF. 
WILL... 7 as w 060 
Sée Hrspu Wun. 


i CONTEMPT—Attachment—Arrest— Privilege. ] Where a writ of 
attachment for contempt was issued by the Court against a party 
to a suit in that Court,—held, he could not claim privilege from arrest 


while proceeding to Court for the purpose of attending the hearing 
of his suit. 


JOHN v. OAETER AND ANOTHER, In RE A.M. Oanren... O. C. 
CONTRAOT TO SUPPLY WOOD, BREACH OF jig App. 
See Aor XIII or 1859. 
CONTRADICTORY STATEMENTS OF WITNESS ww. A, Or. 
See Pursury. 
CONVICTION, PREVIOUS .. sis z |.. A-0. 
See Suir vor DAMAGES FOR ‘Aseaurr. 





; SECOND wee eat ive ae As (Cre 
See Aor VI or 1864, s. 4 ' 


COOOH BEHAR—Court of the Dewan Ahilkar—Act VIII of 1869, 
s. 284,] -It not being shown that the Court of the Dewan ‘Ahilker 
of Cooch Behar is a Court within the British Territories, or a Court 
established by the Governor-General in a Foreign State,—held, the 
Judge of Rajshahye had no jurisdiction, under section 284, 
Act VIII of 1859, to execute a decree of that Court. 

Japan Caanpna Tot Paramantk v. Dinanarn Das A. O. 
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CO-PARCENER, MORTGAGE BY ... ary leeis App. 
See PARTITION. iad 
CO-SHARER “its i k 3s m PB. 


See MAHOMEDAN Law. 
COSTS PENDING APPEAL, See SECURITY FOR -—.* 


COURT OF DEWAN AHILKAR me Ble ww A.C. 
` See Cooon Bunsn, 
CRIMINAL PROCEDURE CODE ote ees a. A. Cr. 
See Act XXV or 1861, s. 172. ° 


ee sé fee w AC. 
See LIABILITY OF MAGISTRATE. 


————, CHAPTER XV— Offence punish- 
able with more than Six Months’ Imprisonment] ences punish- 
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37 


able, under the Penal Code, with more than six months’ imprison-' ° 


ment, are not triable under Ohapter XV of the Code of Crimi 

Procedure; and consequently do not fall within the provisions of 

section 271 of that Code. : , 
Anonymous Casa e. ove vee œ FEB. 


, OHAPTER XX, s. 308— 
Nuisance—Suit to set aside Mog uiaiea Order.] No suit will-lie in 
a Civil Court to set aside an order duly made by a Magistrate under 
Chapter XX, ‘section 308 of the Code of Criminal Procedure, relat- 
ing to nuisances, or to restrain him from carrying such order into 
ect. 
Usaramart Dasi v. OnanprRA Kumar Neoat o F.B. 


(ACT XXV OF 1861), ss. 66, 68, 
76, 188, 207, 222, 224, anD 367—Act VIII of 1869, 8. 3880—Arrest 
and Detention of Accused—Arrest and Detention of Wiinesses.] 
A belief, founded on pne and anonymous information, is not 
“ knowledge” within the meaning of section 68 of the Criminal 
Procedure Code. , 

A warrant issued under section 68, which is a warrant of arrest 
as desoribed under section 76 (Form B), is only for the purpose of 
bringing an accused person before the Magistrate. Itis not a war- 
rant for commitment, and does not authorise the detention of a 
person longer than is necessary for his production before the Magis- 
trate. To detain him further, there must be a fresh warrant under 
section 222, charging the prisoner with some offenca, on evidence 
taken on oath or affirmation, and in the presence of the accused. 

Section 188 only empowers a Magistrate to issue a warrant for 
the apprehension of a witness, when he has reason to believe that 
the witness will not attend to give evidence, without being compel- 
led to do so, and does not empower a Magistrate to commit a 
witness. ' j . 

Section 207 gives no power to the Magistrate to call up and exa- 
mine witnesses for the defence whose names have been given in a 
list under section 227, when the prisoners reserve their defence for 
the Court of Session: but under section 228, he is bound to sum- 
mon them to give evidence before the Court of Session. 

The necessity of a Magistrate acting in a dispassionate and im- 
partial manner, and not in the spirit of a prosecutor, observed upon, 

in THs Marrek oy Manresan Caanpra Banegser, Tue Quen 
v. Pusa CHANDRA BANBRJER, AnD THe Qoesn v. Kari 


aes an tne aes w App. 
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CRIMINAL PROCEDURE CODE, ss. 209, 210,211 asp ACT VILE 
of 1869, 369—Deposition of Dead Wimess—Tender of Pardon to 
Prisoner-] When ìt is proposed to read the deposition of a witness 
alleged to be dead, the death of the witness should first be strictly 
proved, unless it is admitted on*the other side, and the reading of 
the deposition not objected to. 
Procedure as to tendering a pardon to a prisoner before examin- 
ing him as a witness, discussed. 
Quzen v. Gacaru, Maaarv s sai œ App. 60 
CULPABLE HOMICIDE ap ee ioe we =A. Cr. 6 
See MURDER, 
CUSTODY OF DAUGHTER... TA ia sae App. 386 
See Mixon Davaxres. 
DAMAGES, ASSESSMENT OF—In a suit for recovery of damages, 
the Court which tries the case must, before passing a final decree, 
assess the damages, and not leave them to be assessed in execution 
of the decree. 
The practice of Original Bide of the Court discussed. 
Mussamar Bist Manman v. Moussamar Brsr Masmi- 
HAN ii s eve one .. App. 66 
FOR ASSAULT. Seé Surr ror —. 
DAUGHTER, CUSTODY OF... eis ca .. App. 36 
~ See Manon DAUGHTER, 
DEAD WITNESS, DEPOSITIONS OF App. 650 
See CRIMINAL Procxpune Cons, 68: 209, 210, 211, 
DEBTS OF DECEASED PERSON, CHRTIFICATE TO COL- 
LECT Sue we - wae æ. A. C 149 
See Acr XXVII or 1860. 
maa) Mines PERSON, CERTIFICATH TO penuner DEBTS 
cee 149 
See Acr XXVII oF "1860. 
DECLARATION, SUIT FOR.. Š wo .. App. 82 
See Aor VIII oF 1859, 8. 15. 
DEOREE... oi esd es o e App. 35 
See EXROUTION. 
See EXECUTION or ——. 
see F. B. 180 
See INSTALMENT. 
Pe SA ih vee . A. O. 111, 118 
See MESNE Prorrtrs. See Hixpu Law. 
—————, ATTACHMENT IN EXECUTION OF .o F.B. 68 
See ÅTTACHMENT Barony JUDGMENT. 
———., EXECUTION OF ... j w. F. B. 82, 175 
' See Acr X or 1859, s. 92, ‘See Oram. i . 
ww. A. O. 50, 207 





See ‘Aor XXI or XXI or 1863, 88, 22—925. ‘See JURIS- 
DICTION. 
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DECREE, EXECUTION OF ... aie TE ave App. 
See SURETY. i 

——-— FOR LAND AND MOVEABLES ai wee App. 
See LONTATION. ~ - 

——-— FOR MONEY BY INSTALMENTS ... we AC 
See ATTACHMENT. 

——-—HOLDER ... ae ae see .. App. 
See BERANI. 

——-—,, JOINT... ss ee ees aes App. 
See LIMITATION. , 

———-—, NISI, MOTION TO MAKE ABSOLUTE - 0.0. 
See Burr ror Divorce. 

—-—, PROCEEDING TO ENFORCE oe 2. HAL C 
See Decrers, TRANSMIBSION OF, TO Cor LECTOR. 

—-——- KEBP IN FORCE oa App. 

See LIMITATION. 

a ae a E TA, C 
See LIMITATION. 

—_——--, REVERSED OR MODIFIED a J App. 
See EXBOUTION. 


———_—-- UNDER ACT X OF 1859... oa ow ALO, 
See JURISDICTION. x 


———- UNDER ACT XIV OF 1859, s. 15—Act VIII of 1859, 
8. 280—Stamp.] A. had been dispossessed of certain land, in execu- 
tion of a decree, which B. had obtained in a suit against C., under 
section 15, Act XIV of 1859. A. applied under section 230, Act 
VII of 1859, to recover the land. 

Heid, the decree obtained by B. was a decree within the meaning 
of section 230 of Act VIII of ‘369, and, therefore, A. had rightly 
applied under that section. No stamp was necessary on A's 
application. 4 

Brauma Mayı Dani v. Barxart SiepaRr o EB. 


DEOREES, TRANSMISSION OF, TO COLLECTOR— Regulation 

XLVUI of 1798, 8. 24, of 2— Proceeding to enforce Decree—Act 

XIV of 1859, s. 20.] ‘A precept to the S Collector, under clause 2, 

section 24, Regulation of 1793, for mutation of names in 

the terms of a decree, is a process to enforce the decree ; and can; 

not, under section 20, Act of 1859, be issued after a lapse of 
three years from the passing of the decree. 

ussamat Nanueei Kunwar v. Mussamat Kasrurt KUNWAR 


AND OTHHES dae rer wean A. C. 
DEED, OF PARTITION. See Exzoution or ——. 
——--——. BALE .. eee -» App. 


See REGISTRATION ‘Act, 5S, 18, 50. 


——, PRIORITY OF oe alee VN sneer Gar 
OF EARLIER DATE sie oye ©. 
See REGISTRATION. 
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DEFAMATION OF CHARACTER, SUITS FOR—Jurisdiction of 
Smali Cause Court—Aot XI of 1865, 8. 6, cl. 3.] Suits for defa- 
mation of character, where there has not been any actual pecuniary 
loss, are not, under clause 8, section 6, Act XI of 1865, cognizable 
by the Small Cause Courts. 
Buarmas CHANDRA CHUCKERBUTTY vV. PERRO HA CHANDRA 
CHUCKERBUTTY ow App. 69 
DELAY IN CLAIMING RIGHT OF PRE-HMPTION ... A.C. 217 
See Mayosrapan Law. i f 
—— IN FILING APPEAL ees App. 84 
See Appsay, FILING PETITION OF, BEYOND Tms. 
DENIAL OF EXECUTION ... A.O. 63 
See REGISTRATION ÅCT, 1866, ss. 36, ‘82, 88, 84. 
DEPOSITION OF DEAD WITNESS ... App. 650 
See CRINTNAL PROOEDURE Cops, 88. 209, 210, 211. 
DETENTION OF ACCUSED .. App. 1 
See ÜRIMINAL PRocepuse Cops, 88. 66, 68, 76, 188, 207, 
222, 224, 367. 
———_—___—__— WITNESSES és App. 1 
See ÜRIMINAL PROCRDUBE Cops, 88, 66, 68, 76, 188, 207, 
222, 224, 367. 
DEWAN AHILKAR, COURT OF eee ve ae A O 134 
See Coocu Beran. 
DISCHARGE OF ACCUSED BY MAGSITRATE we AL Or, 1 


See Act XXV or 1866, ss, 260, 261, 255, 435.” 


DIVISION COURT, APPEAL FROM JUDGMENT OF... A.C. 10 
See Lerrers Parent, 1865, 3. 15. 


DIVOBCE ... ab ace eae TA w ALO. 18 
See Manomepan Law. 


. See NUIT ror ——. 


—_—_——Act IV of 1869, s. 7—Praotice as to Filing Written State- 
ments. ` 
ÅBÐBOTT v. Abnott AND ÜBUNMP ... sar m 0.0. 61 


DOCUMENT. See REGISTRATION OF ——. w 
-——, UNREGISTERED, STRUIT, IN EVI- 
~~ DENCE ÒF zi pA Na ae EB. 1 


See REGISTRATION. 
DUTY OF SOLICITOR. See Sorrorror. 


DWELLING-HOUSE ry ina ee wo OO 72 
See Hrowov Law. 


BAST INDIAN RAILWAY COMPANY, LIABILITY OF 0.0. 97 
See PLAINT, STRIKING Names OUT OF. 


EFFEOT OF JOTA OF GOVERNMENT OFFICERS ... P.O. 36 
See ANAD, CONSTRUCTION OF. 
ENDOWMENT is Ae we A.C. 86 


See MAHOMEDAN Law. ` 


QENERAL INDEX. 


ENHANOEMENT, NOTICE OF — Uncertainty in Notice.] Notice of 
enhancement should distinetly set forth the grounds upon which 
enhancement of rent is sought. j 

Notice of enhancement to the effect “that, as the rate of rent 
of the land” (in the occupation of the tenant) “ iaybelow the rate 
prevailing in the pergunna and in adjacent places, and’ as the pro- 
ductive powers of the land and the value of the produce have in- 
creased, and as the patit lands have been cultivated, I am entitled 
to receive from you rupees 724-5-7-11} per annum,” was held to be 
indefinite and uncertain ; and, therefore, no suit thereon could lie 
for enhancement of rent. 

Gazinp Kumar Caowpury v. Haro Cuanpra Nag. App. 


OF RENT Soe ssi ow EB. 
See Surr ror KABULIAT. 





. VIII of 1798, s. 48, 51+- 
Regisiration—Onus Probandi.] In a suit for enhancement of rent, 
Held, that in order to bring a talook within the scope of section 51, 
Regulation VILI of 1793, it was sufficient to show that the tenure 
existed, and was capable of being registered at the time of the 
decennial settlement, the fact of actual registration not being an 
essential element in the formation of a talook. 

Held, farther, that the effect of proof of the existence of such 
& talook at the time of the decennial settlement is sufficient to 
throw the onus on the plaintiff to prove that it was held at a 
variable rent. 

Decision of the Courts below reversed. 
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——— -—— Fast of Possession.] A statement by n witness that n 
arty is in possession is, in point of law, admissible evidence of the 
act that such party was in possession. 

Maniam Des v. Desr Caaran Das ae se EB. 


—Judge— Competent Witness.] A Judge is a competent 
witness, and can give evidence in a case being tried before himself 
even though he laid the complaint, acting as a public officer, pro- 
vided that he has no personal or pecuniary interest in the subject 
of the charge; and he is not precluded thereby from dealing judi- 
cially with the evidence, of which his own forms a part. 

Tun Quen v. MUKTA Sina wes ses we A. Cr. 


Partnership Books—Act II of 1855, 3. 53] A. & Co. 
and B. & Co. entered into a joint adventure in opium. A. & Co, 
. were to send money to various places to be handed to the agents 
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who were to buy and sel. They now claimed against B. & Co. 
for money alleged to have been so sent after giving credit for sums 
received. The proof was the arrival of the money at A. & Co.'s 
places of business, supported by entries in A. & Cos books at 
each place, but there was no proof of payment to the agents save 
such entries, As to remittances to the other places, the only evi- 
dence was the books of A. and Oo. at the place of despatch, Held, 
that there was no evidence as to the latter claims; and as to the 
former, although the evidence appeared insufficient, the case would 
not be remanded, as the appellants, independently of these claims, 
had a balance against them, 
Seta Laxa Caanp v. Sern Innra Munn æ P.O 381 


*“ EVIDENCE, VARIANCE IN ... Ai A m A.O 9 
£ See Acr XXV ox 1861, s. 172. i . 


EXECUTION 


as ae ste : . A. O. 116, 181 
See Procarpme. See LIMITATION. 


eset wy ai kas PA „ıı O. C. 83, 94 
See Ruprmrrion, Equity or. See INSOLVENT. 


vee ve App. 40 





See Bunamt. 


——_——-Act VIII of 1859,8. 240—Alienation of Property— 
Lien.| In execution of a decree, A., the judgment creditor, obtain- 
ed an order for the attachment of certain property of B., the 
judgment debtor, but it was not executed as required by Act VOI 
of 1859. The property was, however, advertised for sale, and A. 
obtained an order staying the sale, on a petition alleging that A. 
had agreed to give hım time on condition that the attachment 
should remain good, and declaring that he (B.) would not alienate 
the property, until the whole of the decree was satisfied. Subse- 
quently B. mortgaged a portion of this property to O. A. assigned 
his decree to D., upon whose application the property was attached 
and sold, and E. e the purchaser. O. having taken steps to 
foreclose the mortgage, E., to prevent such foreclosure, paid the 
amount into Court. Held, that E. could not maintain o snit against 
C. to recover the amount so paid by him. The mortgage by B. was 





not an alienation null and void under section 240, Act of 1859. ` 
B.'s petition did not create a charge upon the property in favor 
of A. 

Rasreswakn Sma v. RAMTANU Grose ati we A.O 24 


Arrest—Payment into Court.] Payment of money into 

Court by a judgment debtor, to prevent arrest under a writ of 

attachment, is not a voluntary payment; and on application by the 

decree-holder to take the money ont, the judgment debtor is not 

limited to those objections only which he raised to the right of the 
decree-holder at the time of paying the money in. 

Pannsnara MooxkeRsea v Binaprmam Sen AND 

OTHERS one veo tate see oe = App. 25 


~eo Decree.] A decree-holder caused certain pro to 
be sold by auction in execution of his decree, alleging it to belong 
to his judgment debtor. He purchased it himself and set off the 
rice against the amount of his decree, which was thus satisfied. 
t was afterwards found that the judgment debtor had no interest 

in the property, and it was recovered by the real owner. 
Held, that no fresh execution of the decree could issne against 


GENERAL INDEX. xxi 


the judgment debtor. The decree-holder could not recover his 
Da money: He was in no better position than a stranger. 
Susu Manomep BAsIRULLA V. BAEIKE ABDULLA AND 
OTHERS... as cen ee .. App. 35 


EXECUTION—Money paid—Decree subsequently reversed or modi- , 
jfied—Act XXIL of 1861, s.11.] When money hassbeen taken ini 
execution of a decree which is subsequently reversed or modified; 
no fresh snit will lie for its recovery; the matter must be enquired 

1 into by the Court which passed the decree as a question arising 
between the parties relating to the exeoution of such decree. 
Saricram Sina v, GOBIND BUHAI za .. App. 64 


——, DENIAL OF ... ae sss we A. OC. * 64," 
. See Reaistration Act, 1866, ss. 36, 82, 83, 84. $ 








—- , SALB IN ie eg hes «~ A, O, 181 
See AppRAL. 

——— OF DECREE ... i rae „F. B. 82, 176 
See Act X or 1859, s. 92, See Cratm. 3 
ai i tis x .. A. C. 50, 207 

See Acr XXI or 1863, s8. 22—25. See JURISDICTION. 

nt eaaa aoe ow one Ses App. 27 
See SURETY. , PR 

——— , ATTACHMENT IN... .. F.B. 68 
See ÅTTACHMENT BEFORE JUDGMENT. 

— m, PURCHASER AT AUCTION SALE 

F.B. 1l 


See Reaviation VII or 1825, 8. 3. 


-— Kistbandı—Limitation—Act VIII of 
1859, s8. 194, 206, 248—Act XXIII of 1861, 8. 11—Act XIV of 
1859, s. 20.] A. obtained a decree against B., on the 17th Septem- 
ber 1858. ‘The decree was kept in force by sundry proceedin 
the last of which wag taken on the 30th December 1864. On the 
6th February 1865, the parties filed a Kistbandi, whereby they 
agreed that the amount due under the decree should be payable by 
instalments, the first instalment to fall due on 14th July 1866; nt 
the same time an existing attachment was given up. On 14th 
July 1868, A. applied for execution of the decree in respect of six 
instalments due under the kistbandi. ; 

Held (Mirren, J., dissenting), the Court cannot recognize any 
arrangement between the parties enlarging the period of ‘limitation 
allowed by law for' the execution of donee or which alters the 
terms of the decree. The filing of the kistbandi and relinquish- 
ment of the attachment was not a proceeding to enforce the decree 
or keep it in force, Execution of the decree was barred by 
limitation. 

Kruna Kaman Sine v. Higu BIRDAR s . F B. 101 


DEED OF PARTITION—ZJntention— Obligation 
anoe on Parties by their Public Acis.] Whatever may be the 
real intention amongst themselves of some of the members of a 
Hindu joint family, in executing a deed of partition, purthasers 
from them have an undoubted right to bind them, by the execution 
of the deed and their public acts attending it, to the fulfilment of 
those obligations witch such public acts cast upon them. 

~ Bewar Soxmaaxi Dasi v. Manenpra Nara Durr P.O 16 
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See Evinence, F 


——, QUESTION OF ee ods 5% 
See BENANTI PURCHASER. 


FACTUM VALET ia 
See Hinpu Law. 


FALSE EVIDENCE . 
See Acr XXV oF ‘1361, 8, 172, 


, GIVING 
See Punsury. 


‘FAMILY DWELLING-HOUSH ae s 
See Hisu Law. ~ e 


FATHER, ALIENATION BY 


See Hindu Law. 


-, SUIT TO SET ASIDE SALE BY .,, 
See Hinpu Law. 


FILING AN APPEAL, DELAY IN 
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——-- APPEALS BEYOND TIME ... vege 
See Aor VIII or 1859, s. 841, 


App. 


-——--- WRITTEN STATEMENTS, PRACTICE AS TO O.O. 


See Divorca. 
FRAMING OF PLAINT. 
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HIGH COURT RULES, 28ra DECEMBER 1866 w A.C, 
See APPEAL. . 

HINDU FAMILY, UNDIVIDED See o Ges ive App. 
See Hindu Law. ” 


ld 
LAW— Adult son—Maintenance.] According to the Hindu or 
Jain law a father is not bound to maintain a grown-up son. 
PREMCHAND PREPARAN v. HULA8SCHAND PRPARAH ... App. 


Family Dwelling-House—Factum Valet—2 Cole- 


brooke's Digest, p. 188.] A Hindu died, leaving a widow and an 


adopted son, who continued, after his death, to reside in the same 
dwelling-house in which they had resided with the deceased during 
his life-time, and which formed a portion of his estate. The son 
being an infant, the widow had the management of the house, and 
let a portion of it to tenants at a monthly rent. Subsequently, the 


son sold the house, as his property by inheritance, to a stranger,, 


who gave the widow and tenants a week’s notice to quit. 

Held, thatthe son, even if he had attained his majority, could not 
evict the widow, or authorise a purchaser to do so, without provid- 
ing some other suitable dwelling for her; nor in any case could the 
tenants be turned out without a month’s notice. 

It seems that the passage in Katynyana, 2 Colebrook’s Digest, 
P: 188, is a restriction, and not a moral preeept only, and that the 

eir of the deceased has not such a right in the dwelling of the 
family that he can af once, of his pleasure, turn out the females 
of the family, or sell it and give the purchaser a right to turn 
them ont. ; 
Manaaua Desni v. Dmanara Boss eee e 0.0. 


Mitakshara—Alienation—Parties to Suit—Decree— 
Necessity.| J. L. and U. N., brothers, members of a joint Hindu 
family subject to the Mitakshara law, borrowed money by absolute 
and conditional sales of their joint estate. After the death of J. 
L., his son, L. P., brought a suit inst the alienees to recover 
possession of the lands by reversal of the deeds, as to one-half share 
thereof, which he claimed as the share of his father J. L., on the 
round that there had existed no legal necessity justifying J. L. and 
. N. in alienating the property. Neither U. N., nor any one 
representing him, had been made a party to the suit. There was 
nothing to show that the family had been separated, or the property 
partitioned. Held, the suit should have teen brought by all the 
joint members to set aside the deeds. If the other members refused 
to join as plaintiffs, they should have been made defendants. 
Quare.— Where it has been found that, as to a certain portion of 
the consideration-money of a deed of sale of joint ancestral pro- 
perty, there was a legal necessity, is it a correct principle to uphold 
the deed as to that portion of the land which bears the same pro- 
portion to the whole quantity conveyed, as the money borrowed for 
the discharge of the legal necessity bore to the whole amount of the 
consideration-money P 
Rasazaa THWARI v. LACHMAN PRASAD ... w A0. 


——-Mitakshara—Alienation by Father—Legal Necessity— 


Ancestral Property.| A., a Hindu, subject to the Mitakshara law, 


sold his right and interest in the undivided ancestral estate .of his 
family, without the consent of his co-sharers, and not for the benefit 
of the estate, but in order to pay off a personal debt. The sale was 
by auction to an innocent purchaser for value. 
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Held, that in a suit” brought within twelve years from the date 
on which the purchaser obfained pdsseasion, the sons and grandsons 
of À., deceased, were entitled to.recover possession, without making 
any refund of the purchase-money. 
Narav Lan Coowpuey v, CBADI Sant... wo ALO 15 


HINDU LAW— Mitakshara—Sale by Father —Suit to set Aside Sale by 
Father— Undivided Hindu Family Jou estate.| A member of an 
undivided Hindu family having, under the Mitakshara law, in his 
father’s life-time, brought a suit for a declaration of his future right 
to a one-sixth share, in a portion of the immoveable property of the 
family, and to set aside an alienation of it by his father as having 
been made without legal necessity, —held, that no such suit was 








maintainable. 
Rao Gorarm v. TEZA QOBATS .., si .. App. 90 
AND MAHOMEDAN LAW ... is ve PeO. 1 
See Banas Porcraszs, 
PURCHASER ave i AA ow E.B. 184 


See Manomxpan Law. 


———__—~ wee prapa day we ALO, 219 
See Manomapan Law . 
——-—— VENDOR _..., Sas eae TA æ å ©. 219 
See Manomroan Law. z 
——— WIDOW, ALIENATION BY ... oe wo. OO 1 
- See CHAMPBRTY. 
tt gy sis wo A. GO. 186 


See LIMITATION. 


WILL— Esiate—Life-estates— Estates-tail— Perpetuity— Trusts 
—Maintenance— Waste.) P. K. T. died, leaving an only son, 
G. M. By his will, after reciting “Ihave already made such 
provision for my son G. M. as I consider sufficient, and he will take 
nothing whatever under this my will,” he devised and bequeathed 
all his property, both real and personal, unto and to the use of 
R. N, W. M., J. M. and D. P. M. (thereinafter called the 
„trustees), their heirs, executors, &c., according to the nature and 
tenure of the property, to have and to hold upon the trusts there- 
inafter dec at is to say, as regards personalty, upon trust 
to collect and get in the same, and thereout to pay his funeral 
mses and debts, and such legacies as might be payable in the 
ordinary course of administration, within one year from the time 
of the testator’s death; after paying the funeral expenses, debts, 
and legacies, upon trust, to and convert into money such por- 
tion of the personal estate as should remain unexpended, and not 
consist of money or security for mohey, and to invest the proceeds 
on good securities; and out of the annual income of the whole, 
upon trust, to pay the annuities given by the will, and also any of 
the legacies so far as it would suffice; and after payment of the 
annuities and legacies to pay the surplus unexpended unto the 
person or persons for the time being entitled to the beneficial 
enjoyment of the real property, or of the rents and profits or sur- 
pu rents and profits thereof; and so soon as all the annuities and 
egacies should have fallen in and been fully paid and satisfied in 
trust absolutely for the person or persons entitled to the beneficial 
or absolute enjoyment of the real property. 


3 





GENERAL INDEX. 


As regards realty, upon trust, until all the debts and legacies have 
been paid, and all the annuities have fallen in and been fully satis- 
fied, to receive and collect the rents, issues and profits thereof; 
and thereout, in the first instance, to pay such (if any) of the 
legacies and of the annuities as the personal estate or income 
derived from the trust moneys and securities should be inadequate 
to defray, and to pay the residue to the person or persons for the 
time being to whom the real estate is devised, for the absolutetuse 
of such person or persons respectively. The testator then desired 
the trustees to hold the real estate generally for the use and benefit 
of such last-mentioned person or persons for the time being, so far 
as was consistent with the trusts and provisions of the will; ond 
further he directed, that out of the net annual income, the person 
entitled to the beneficial enjoyment of the real property, or of the 
income or surplus income thereof, should receive for his own use, 
every year, rupees 2,600 a month, or rupees 30,000 a year, and that 
the various legacies and annuities should only be paid gradually, 
and as found possible by the trustees, out of the balance remaining 
after the last-mentioned payment; and so soon as all the legacies 
and annuities have fallen ip, or been paid, or fully satisfied, then 
in trast forthwith to convey the real estate unto and to the use of 
the person entitled to the beneficial interest therein, with and 
subject to such and the like limitations, provisions, and directions, 
thereafter contained and expressed of and concerning “the real 
estate, so far as the then conditions of circumstances will permit, 
and so far as such limitations or directions can be introduced into 
any deed of conveyance or settlement without infringing upon or 
violating any law against perpetuities which may then be in force 
and apply to the real estate or the conveyance or settlement of it 
as last aforesaid (if any such law there be).” 

The testator then desired that all the gifts, devises, and limita- 
tions in his will thereinafter contained, should be read and taken, 
as subject to the devise and bequests thereinbefore made to the 
trustees and the various provisions and declarations made by him 
with reference thereto. The testator devised all his real property 
(subject to the before-mentioned devise to the trustees) unto and 
to the use of J. M., for the term of his natural life, and from and 
after the determination of that estate tothe use of the eldest son 
of J. M. born during the testator's life, for the life of such eldest 
son; and after the determination of that estate, to the use of the 
first and other sons successively of the eldest son of J. M., accord- 
ing to their respective seniorities, and the heira male of their res- 
pective bodies issuing successively; and upon the failure or deter- 
mination of that estate, to the use of the second and other sons of 
J. M, born during the testator’s life, successively according to 
their respective seniorities ; and upon the failure or determination of 
that estate, to the use of the first and other sons successively of such 
second or other sons of J. M., and the heirs male of their respec- 
tive bodies issuing, so that the elder of the sons of J. M. born in 
the testator’s life-time, and his first and other sons successively, and 
the heirs male of their respective bodies issuing, may be preferred 
to and taken béfore the younger of the sons of J. M. born in the 
testator’s life-time, and his and their respective first and other sons 
successively, and the heirs male of their respective bodies issuing. 
And after the failure or determination of the uses and estates 
thereinbefore limited, to the use of each of the sons of J. M. who 
should be born after the testator's death successively according to 
their respective seniorities, and the heirs male of their respective 
bodies issuing, so that the elder of such sons and the heirs male of 
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his body may be preferred to and taken before the younger of such 
sons and the heirs male of their and his respective bodies issuing. 
On failare of these estates, there were similar limitations to other 
members of the testator’s family and their sons, sons’ sons, &c. 
Farther, the testator declared his will and intention to be “to 
settle and dispose of the estate in manner aforesaid as fully and 
completely as a Hindu born and resident in Bengal may give or 
control the inheritance of his estate, or a Hindu purchaser may 
regulate the conveyance or descent of property purchased or 
acquired by him, and not subject to any law or custom of England, 
whereby an entail may be barred, affected, or destroyed; provided 
always, and I hereby declare, that if any devisee or tenant-for-life, 
or in tail or otherwise, or any person entitled to take as heir by 
descent or adoption or otherwise in any manner, under the limi- 
tations hereinbefore contained, shall permit or suffer the property 
so devised, &c., to be sold for arrears of Government revenue, &c., 
then and immediately thereupon the devise and limitations in this 
my will declared and contained shall wholly cease and determine 
as to him,” &c. 

Finally he appointed the trustees executors of his will. 

J. M. no son born during the life of the testator. 

GQ. M., the son vi the testator, HER to ae the will set aside 
except as regards the payment of debts, legacies, and anyuities. 
He also charged ‘the executors with co and asked for an 
account. 

Heid, both in the Court below and on appeal, that the devises 
were not void, merely upon the ground that the estates were 
deisi upon trust, and that the testator had power to create by 
means of a devise to trustees such estates and beneficial inte- 
rests as he could have created without the intervention of trustees, 
But the entails intended to be created by the will were void, estates- 
tail being wholly opposed to the general principles of Hindu law. 

The plaintiff could not claim maintenance, sufficient provision 
having been Te made for him by his father. 

Hell, in the Court below, that, although the testator conld not 
create an estate-tail, yet, as it is clear that he intended to dispose 
of the whole inheritance, the devise must be construed as amount- 
ing to the creation of several succeasive life-interests, each com- 
mencing on the termination or failure of the preceding, the whole 
completed by the gift of the entire estate of inheritance to take 
effect on the expiration of the last life-interest. The first series 
of sach devises is not bad for remoteness, for there is nothing in 
Hindu law to prevent a testator from making a gift of pro 
to an unborn person, provided the giftis limited to take effect, if 
at all, immediately on the close of a life in being; therefore as 
concerns only the succession of gifts for life only to J. M. and his 
sons, terminated by the absolute gift of the inheritance to an 
unborn person, the will is unimpeachable, because each of these 

ifts must take effect, if at all, at or before the close of a life in 

eing; and the like conclusion would hold with regard to each of 
the other series of devises taken alone; but, taken in the aggregate, 
they may violate the rule against perpetuities; but the first series 
could, not be affected by this, and, therefore, as long as it stands, 
the plaintiff has no claim to a decision of the Court upon the vali- 
an of a devise which is subsequent in order of time. 
he plaintiff's guit must be dismissed. He is not entitled to 
immediate relief of any kind. 

Held, on appeal, that the devise to J. M. was valid, though it 

created only a life-estate. The intention of the testator was that 
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J. M. should take an immediate vested beneficial interest in the real 
estate, subject to the charges for payment of legacies, annuities, &c., 
and in the Rs. 2,500 a month. The devise to J. M. was not bad for 
uncertainty. But the devises of estates-tail must be rejected ns 
void, and cannot be converted by the Conrt into devises creating 
larger estates than the testator intended. The words of the devise 
cannot be construed to pass a general and absolute estate. „ As 
J. M. lad no sons born in the life-time of the testator, the devise 
to the use of the first and other sons successively of the eldest son 
of J. M. lapsed. 

By Hindu law a gift cannot operate to pass property unless the 
donee is in existence, so that as soon as the property is relinquished, 
and passes out of the donor, it may vest in the donee. That, in 
the case of a will, would be st the time of the death of the testator, 
from which moment the will operates as a relinquishment (except 
in the case of a posthumous child of the testator or a son adopted 
by the widow of a testator). Therefore, the devises to the sons of 

. M. to be born or adopted after the death of the testator are not 
valid according to the Hindu law. The gift to trustees does not 
cure the invalidity, for the law will not permit that to be done 
indirectly which cannot be lawfally done directly. 

The gift of the personalty fails, because of the want of certainty, 
atthe fime of the death of the testator, who would be the donee, 
ond whether the donee was a person in existence or not. The gift 
over of the corpus of the personalty after the oc bigs of the lega- 
cies and annuities was bad, and consequently the property in it is 
vested in the son and heir of the testator subsequently to the trusts 
for the payments of debts, legacies, annuities, &c. But the right 
to reccive the aa rents and profits of the real estate, and of 
the interest and dividends of the personalty, if there be any, is 
vested in J. M. for life, or until the time arrives for the conveying 
of the real estates, and the vesting of the corpus of the personalty. 

The heir-at-law cannot be disinherited by words expressing that 
he is not to take any benefit under the will. He will take by de- 
scent, by his right of inheritance, whatever is not validly disposed 
of by the will. . 

Subject to the trusts for payment of the funeral and testamen- 
tary expenses and of the debts, legacies, and annuities, the plaintiff, 
as the heir-at-law of the testator, is entitled (notwithstandiug the 
will) to a general estate of inheritance in reversion in the immoveable 

rop of the testator; and by the terms of the will no estate, 
farger than an estate for life, has been validly created, aud there is 
a resulting trust in the plaintiff's favor. 

The plaintiff is not entitled to a declaratory decree against the 
unborn sons of J. M. or the subs t unborn devisees, _ 

The plaintiff is entitled to have the question of waste tried. He 
is also entitled to have an account of the moneys and securities 
which have come imto the hands of the trustees, and to see how 
they have been applied. 

er Norman, J.—The power of a Hindu to make a will is not 
of modern introduction, nor is it of local origin: wills were known 
to, and in use amongst, Hindus not in the presidency towns only, 
bat from one end of the Peninsula to the other. The right to make 
a will is part of the Hindu law itself. The extent and natare of 
the disposition which a Hindu testator is capable of making is not a 
question of public expediency or of custom or usage, but mustbe regu- 
lated by rules to be found in or directly deduced from Hindu law. 
Gaxuxpka Moman Tacors v. Urrxpra Moman on 
GORE re isa ‘as ase on O 
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HINDU WILL—Trust— Construction of Wil — Pes peta A Hindu 


by his will left all his pro: “in fall and absolute right, property 
ana ownership” Geneon upon the conditions and trasta, and 
with the intent and for the purposes thereinafter described), to 
certain persons named and “ to their successors in the trusts of the 
settlement thereinafter provided,” declaring the “ trusts and gb- 
jects” of his said will and settlement, and the “ methods, plans, 
and acts” he desired “to be performed and observed” by such 
persons and their successors in the truste. He then desired that 
all his popet should be preserved and held for ever under the 
trusts, and for the purposes of the said will and settlement. In the 
second, third, and fourth clauses of the will, the testator went on 
to direct the “executors and trustees” to pay to his sons therein 
named respectively a certain monthly sum, “ such payment to be 
continued after his decease to his children and descendants per 
stirpes.” After directing the executors and trustees to make other 
payments, &c., in the eighteenth clause, he directed: “ With respect 
“to accumulations of money in the hands of the executors and 
“ trastees, I direct that the same be converted into such Govern- 
“ment or other securities as to the executors and trustees may seem 
“beat, and that the interest and produce of such securities be 
“ accumulated and in like manner invested, and that, when and so 
“ goon as the aggregate thereof shall amount to Rs. 3,00,000, it be 
“transferred to and divided among my sons or the survivors, or 
“ survivor, together with the descendants of such of them as may 
“ be deceased, per stirpes; and as soon as new accumulations arise 
“in the hands of the executors and trustees, that the same be 
coy in like manner, divided among my sons then living, or 
“ the survivor of their descendants, as before, and so on from time 
“to time.” In the twenty-first clause, the testator made provision 
for the appointment of new “ executors and trustees, as it is my 
“intent and desire that the disposition, the conditions, and control 
“I am now devising in r to the future arrangement and 
K al Bars of my property be perpetuated.” 

In the Court below, held per Margery, J., that trusts cannot be 
crested by Hindus, but a testator may burthen his heir or devisee 
with a payment of a simple sum of money to a gpecified person 
(including an idol) in existence at the death of the testator. Such 
bequest cannot be held good asa trust created for the benefit of 
the legatee, but may be treated as creating an ordinary obligation 
for the payment of money. 

On appeal, held per Paito: ©. J., that trusts have been and 
can be enforced against Hindus; the trusteesin this case take upon 
such trusts as are valid; so far as they are invalid, the heirs are 
entitled to the beneficial interest. A Hindu cannot by his will do 
indirectly by intervention of trusts what he cannot do directly. 
Per Macrnerson, J.—Both by Hindu law and the practice which 
has always prevailed in the Courts in India and in the Privy 
Council, a Hindu may legally deal with his property so as to create 
a trust or relation in many respects similar to, atthough not necessa~ 
rily identical with, that known in English law as the relation of 
trustee and cestui que trust. Even if trusts are not expressly 
recognized by the old Hindu law, there is aioa in it forbidding 
them, or repugnant to them, or inconsistent with their existence. 

Held, both in the Court below and on appeal, that the general 
scheme of the will failed, because the trusts were intended for an 
illegal purpose,—namely, for the purposes of creating a perpetuity. 

Per Puacoox, O. J.—The eighteenth clause is repugnant and 
void, also bad, because the persons to take were unborn at the time 


GENERAL INDEX. 


of testator’s death, and on the ground of uncertainty, it being im- 

possible to ascertain at the testator's death who would be entitled 

D patopato in the several divisions of accumulation directed to 
e made. 

As to the bequests in the second, third, and fourth clauses of the 
will, Aeld, in the Court belew, per Mazzy, J., that they could only 
operate in favor of specified persons in existence at the death of 

e testator. 

On appeal, held per Pracocg, O. J., that they operated as 
“ gifts to the sons for life, with remainders to such children of the 
sons as were in existence at the time of the death of the testator 
per stirpes?” Per Macpuerson, J.—There was a good gift in 
remainder to the children of such gons as were alive at the time of 
the testator’s death. It is not a violation of the principles of 
Hindu law to support estates which are to vest on the expiry of a 
life in being, in a case like the present, where the testator has 
given his property to trustees who have accepted it, and are pre- 
‘pared to carry out his wishes. Their acceptance would be sufficient 

’ af any is necessary. 
8. M. Keisnwaranant Dasr v. Ananna Kursuxa Bose. 
Awanpa Keisuya Boss v. Kumara RAJENDRA NARAYAN 


Des i cs a wes ow OC 
HINDUS. See Masonrry or ——. 
HOLIDAYS ... ja ase es eke iss. N B: 
See Trams ror FULANG ÅPPLICATION FOR Review. : 
HUSBAND AND WIFE wa ae eee ow = OG, 
See WILL. 


ILLEGITIMATE SONS at 
See Manomepan Law. 


IMPRISONMENT, OFFENOE PUNISHABLE WITH MORE 


ree s æ AC 


‘ THAN SIX MONTHS’... ite ae ow FERB 
See Criminar Procspugs Cone, Carree XY. 

INCAPACITY rT oe i ove vw OC 
See Umpire. 


INDIAN SUCCESSION AOT (X OF 1865), sa. 212, 213—Letters o 
Administration.] Under sections 212 and 213, Act X of 1866, itis 
necessary that the attorney applying for letters of administration 
should be within the jurisdiction of the Court, 

In toe Goons or J. O. Nessrrr, Ix tHe Goops or F. O. Bei- 
ANT oes tae ee one «App. 


INFORMATION, OMISSION TO GIVE TO POLICE.. A Cr. 
See Aor XLV or 1860, ss. 107, 202, 382. 


INSOLVENT— Vesting Order—Official Assignee—Ezecution—Small 
Cause Court.] In execution of a decree of the Small Cause Court, 
certain goods belonging to the judgment debtor, together with a 
sum of rupees 227 in cash, were seized on the 22nd November ; and 
on the 30th, the rupees 227, together with the proceeds of sale of 
some of the goods, were placed to the credit of the decree-holder in 
the books of the Court. On the 25th November, the judgment 
debtor was declared an insolvent, and by a vesting order of the same 
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89 


49 


date his estate was transferred to the Official Assignee. Held, that 
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the execution was complete by the seizure of the money, and that 
the Official Assignee was not entitled to the sum of rupees 227 as 
against the execution creditor. 
Grisa Onanprea Ror v, Peasamna Kuman Carma... O. 0, 94 


INSOLVENT COURT. See JURIDICTION OF ——. 


INSTALMENT—RKisthandi—Decree—Payment—Act VIII of 1859, 
ss. 206, 216—Act XIV of 1859, s. 20.] Where a creditor has 
obtained a decree for money payable by instalments, the whole amount 
to become due on failure by the debtor to pay one of the instalments, 
he is, upon failure, entitled, notwithstanding section 206 of Act VUT 
of 1859, to come into Court and certify to the Court and prove pay- 
ment of the earlier instalments, to show that execution of his decree 
is not barred. 
Faxm Caann Boss v. Manan Moman Guoss F. B. 180 


BOND k vite sai e A, 0. 207 
See JURISDICTION. 








a Se ee TF App. 92 
See PENALTY. 
INSTALMENTS, DECREE FOR MONEY BY... «e A.C. 20 
See ATTACHMENT. 
INTENTION se as re ee ow PQA 16 
See Exxcurion or Derd or PARTITION. 
INTEREST it tie bas ‘ite cs App. 92 
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IN LAND an s ses a EB 18. 
See Born. 
coer p , REGISTRY OF TRANSFER OF F.B. 43 
an See Aor X oF 1859, s. 27. 
INTERPRETATION OF STATUTES... sa . F.B. 82 
See Act X oF 1859, 8. 92. 
INVESTIGATION, LOCAL ... aed rc icf App. 33 
See AMEBN. 
* IRREGULARITY aes cay aint . ALC. 18! 
See ÅPPRHAL. 
ISSUES, AMENDING OF sas sae tee 0. Cc. 97 
See Puarst, STRIKING NANES OUT or. 
JAILOR. See RIGNATURE or ——. 
JOINT-DECREE n i is -. App. 41 
See LIMITATION. 
———--BSTATH —... ‘is roe ee .. App. 90 
See Hinou Law. : 
JUDGE ‘ie $ i A. Cr, I5 
See EVIDERCE. 
, POWER OF... a App. 103 
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JUDGMENT a 


See ATTACHMENT BBFORE JUDGMENT. 


-DEBTOR, PURCHASE BY VAKEEL OF... A.C. 181 
See APPEAL, 


-———--DEBTOR’S RIGHT, TITLE, AND INTEREST 


NIL... a ces zi sa . FB lt 
See Reauiarion VIL or 1825, s. 3. 


————-—— OF DIVISION COURT, APPEAL FROM A.C. 10 
See Lurrszs Parent, 1865, s. 15. 


JURISDICTION ia’ See see 
See OHAMPRRTY. 
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——. xe Ses TA ae a. A. ©. 81, 68 
See Surr voz DAMAGES FOR ÀSBAULT. See REGISTRATION 
Act, 1866, ss. 36, 82, 83, 84. 


___._—____—. OF CIVIL COURT ... ies 


.. App. 55 
See Barwara. 





—_——_-— OF INSOLVENT COURT—Order—11 and 12 

Vict., c. 21, s. 26.] The Insolvent Court has a discretionary power, 

under seotion 26 of the Insolvent Act, to order any person who has 

the possession of, or has under his power or control, apy propan of 
e 


the insolvent, to deliver over such property to ficial As- 
ee. 
In nu Dwarxawaty Mrrrer, 8. M. Raranuant Dasi v. A. B. 
Murg v oes ous eet ow OC 68 





OF SMALL CAUSE COURT... 
See DEFAMATION or ÜHARACTER, SUITS FOR. 


Collector's Court.] Where a tenant had executed 
a kabuliat to four persons, eld, two of them could not sue him for 
arrears of rent in the Collector’s Court, making their other two s 
co-sharers, or their representatives, defendants anny with him. 

Ganga QoBrND v. Gorn OnanpRA Ror .. App. 39 


Decree under Act X of 1859—Ci omise— Instal- 
men tBond—Execution of Decree—Civil Suit for Amount due under 
Act X Derse] J. K. D. instituted a suit before a Deputy Col- 
lector, under Act X of 1859, against L. N. R., for money due from 
the defendant, as his gomasta. The parties, before judgment, 
filed petition of compromise, according to which it was agreed that 
the amount admi by L. N. R. to be due (rupees 325) should be 
paid by instalments, and it was stipulated that, on failure to pa: 
any instalment, “the whole debt be realized at once, and 

“ (L. N. R.) shall be charged interest at 4 per cent. per month 
So: suas feiesinas and it is prayed that the case be disposed of accord- 
“ing to the above terms.” The Deputy Collector decreed—“ Let 
“ the case be disposed of in accordance with the terms of the com- 
“ promise,” J. K. D. pens ae interest under that decree to 
R. M. D. L.N. R. failed to pay an instalment R. M. D. then 
applied to the Deputy Collector to execute the decree for the 
whole amount, with interest, but his application was refused. 
eae ae R. M. D. brought an action in the Civil Court against 
IL: N. K. for the amount due, with interest. Held, the suit would 
not lie in the Civil Oourt to recover the amount due under the Act 
X. decree. The parties to the compromise contemplated that 


.. App. 659 
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the whole amount and interest should be realized only by process of 
execution to be issued out of the Revenue Court, whioh was to be 
delayed till a failure to pay an instalment had taken place. On the 
refusal’of the Depu ector to issue execution for the amount 
of the debt, plaintiff should have appealed to the Commiasioner, 
Ram Moman Das v. Laxut Minatan Ror we A. 0. 207 


JURISDICTION—Reg. XLVIII of 1798,:8. 24, and Reg. V1 of 
1798, s. 9.] Section 24, Regulation XLVIII of 1793, and Section 
9, Regulation IV of 1798, direct the Zilla and City Courts to trans- r 
mit their decrees to the Collector, but do not authorize those Courts 
to make any orders on the Collector as to how he shall enter the 
result of such decrees in his books. 
Nuwwzagi Sine v. Kancsan Sine Ses » App. 44 


KABULIAT ... on = eee aes ie ow F.B. 58 
See Surr ron KABULIAT, 
, SUIT FOR— Quantity of Land.] In a suit for obieining © 
kabuliat, failure to prove the exact quantity of land for which the 
kabuliat is sought to be obtained renders the suit liable to dismissal. 





Sure Ram Guoss v. Prax Para ... “is . App. 89 
KISTBANDI a is ae .. FB, B. 101, 180 

See Execution oF Decane. See [NETALMENT. 
LAKHIRAd ... sie vee ace we ow. App. 45 

i See BATWABA. i 
:'. LAND AND MOVHABLES, DECREE FOR .. App. < 99 
; See LIMITATION, ` 
~, INTEREST IN ae a ois . F.B 18 
See Bonn. 

omer, QUANTITY OF sae 8 eae ee e.. App. 89 


See KABULIAT, RUIT vor. 


~———, REGISTRY OF TRANSFER OF INTEREST IN F.B. 48 
See Act X ox 1869, s. 27. 


LANDLORD AND TENANT... Pec ees “si App. 86 
See LIMITATION. ' 
LEASH, PATNI aes s ie eee Sie App. 86 
See LIMITATION. ; sia 
LEGAL NECESSITY AA üi ss w AC 15 
_ See Hinpv Law. i 
LETTERS OF ADMINISTRATION ... see App. 49 


See Inpian Sucorssion Act, as. 212, 213. 


PATENT, SECTION 16, ARGUMENTS IN APPEAL 
UNDER... ae ave one tee we A.O 86 
See Manomepan Law. 
~, 1865, 5. 16—Appeal from Judgment of Divi- 
sion Court—Application for and Rejection of Review.] An order 
assed by the senior of two Judges of a Division Bench who 
iffered in opinion, dismissing an application for the review of their 
judgment, is not appealable. 
Such an order is not a judgment within the meaning of section 16 
of the Letters Patent. 
Razo Bist v. Kuasa Manomap Musa Kuan » ALC, 10 


ki 
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LETTERS PATENT, 1864, ss. 15,36 ... as vw AC. 
See APPEAL. 2 


LIABILITY OF EAST INDIAN RAILWAY COMPANY O.C. 
See Pratt, Strmine Names our OF, * 


: MAGISTRATE—Criminal Procedure Code (Act 
XXV of 1861), ss. 62, 808—Act XVIII of 1850.] The plaintiff 
sued a Magistrate for damage occasioned to him by the cutting of 
his band at the Magistrate's order. The Magistrate raised the de- 
fence that he was protected by Act X VII of 1850 for all acts done 
by him bond fide in his Magisterial capacity. 

Held, on the facta, that the Magistrate was liable. Act XVIII 
of 1850 does not protect a Magistrate who has not acted with due 
care and attention. The mere absence of mala fides is no defence. 
A Magistrate cannot be said to have “ in good faith” believed himself 
to have jurisdiction to do or order the act complained of, unless he, 
in anaE ot that belief, acted reasonably, circumspectly, and care- 
folly. A Magistrate would not be personally liable for an act done 
by him, under a misconstraction or misinterpretation of the law, if 
his proceedings were in other respects regular, and if the miscon- 
struction, or misrepresentation, were one which might have been put 
upon the law, by a reasonable man, acting with ordinary care and 
attention. But a Magistrate is not protected by saying he miscon- 
strued the law, unless his proceedings have been in other respects 
regular, and the view of the law taken by him is such as a reasonable 
and careful man might take. Neither section 62 nor Chapter XX 
of the Criminal Procedure Code authorizes a istrate to dispose 
of the prop of others, at his mere will and pleasure, or without 
his having distinct and legal grounds for the course he takes. When 
a Magistrate violates the plain language of the law, and the very 
first principles of judicial enquiry, his proceedings presumably are 
characterised by want of care. 

TanaxnatH MookHoPADHYA v. Tum COLLECTOR oF ae 
j or ALC, 


LIEN see m” . on oes w ALC, 
See Exsovriow: ae 


LIFE-ESTATES ae sis she ww OC 0. 
See Hrxpu Witt. 
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LIMITATION . 7 . . F. B. 101, 118 


See Execurion or Dzorss, See Mesna Prorirs, Burr 
FOR. 


amenarnamaonan meamea A ies ste ves | AO, 
See PROCEEDING. 


See CHAMPERTY. 


ene tee ove out v. App. 
See Savarny, Sort ror Recovery or. ; 

—~ Act XIV of 1859, 2. 20—Execution—Sunday.] A 
decree was passed on the 6th September 1865. Application for exe- 
cution was made on the 7th September 1868. The 7th September 
was a Sunday. 

Held, that the fact of the last day of the three years within which 
application for execution might be made falling upon a Sunday, 
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ave the Court no power to entertain such application on the day : 


ollowing. ~ 
Held, also, that the day on which the application for execution ‘is 
made, is not to be excluded from the computation; and that-the ap- 
plication must be made within three calendar years from the passing 
of the decree. ‘ ne aie 
Kuopa Larr v. Mussamat Brswasu Korwan wee ALO, 


LIMITATION—Act XIV of 1859, $. 20:~Proceeding—Joint Dahar] 
In the case of n joint decree, a bond fide procaedinig by any one o 
the decree-holders is a sufficient proceeding to keep the decree 

alive, within section 20 of Act XIV of 1859. 


OUDEHBEHARI anv. Brasamowan Lan... we App. 


Alienation by Hindu Widow.) A., a Hindu widow, 
while in possession of the property left by her husband, sold a por- 
tion thereof.’ After her death, her daughter B. succeeded to the 
property, but took no steps to set aside the alienation made by her 
mother. After her (B.’s) death, her sons succeeded to the property, 
and instituted the present suit, after a lapse of thirty-six years from 
the death of A., but within twelve years from the death of B., to 
obtain possession of the property sold by A. 
Held (Mirren, J., dissenting), that the suit was barred. The 
cause of action arose when B. succeeded to the property. 
Rasxtsnor Dorr Roy, alias RamuisHoz Durr Roy, v. Graisa 
Cuanpra Roy Cuowpury a. vee we A OL 


——, CALCULATING PERIOD OF—TYear.] In calcu- 
lating time for the purpose of applying the Law of Limitation, the 
computation must be made according to the English calendar. 

In a suit brought on the Sth Asar 1270 (8rd July 1866), for 
recovery of a sum of money for goods sold and delivered, the 
debt for which the defendant acknowledged by a writing dated 
Sth Asar 1270 (9th June 1863), keld, that the suit was barred 
by lapse of time. 

Mawarasa Jar Mancar Stra Banavur v. Lan Rana Pan 
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—-—-——— Decree for Land and ues peal in respect of 
Moveable Property only—Proceeding to keep Decree in force— 
Act XIV of 18659, s. 20.] 8. M., on 20th April 1866, obtained a 
decree against B, M. for possession of certain land, and also for 
certain moveable prepa: B. M. then appealed to the High 
Court against the decree so far only as it related to the moveable 
»property. S. M. appeared as respondent. The High Court modi- 
fied the decree, in respect of the moveable property only, on the 
6th March 1869. On the 26th April 1869, the decree-holder 
applied to the Court which gave the original decree, for execution 
in respect of the land only, He was refused execution as barred 
by limitation under Act of 1859, section 20. 

Held, the appearance of S. M., the decree-holder, as respondent 
in the appeal preferred by B. M. to the High Court (which was in 
respect of the moveable property only) was no proceeding to 
enforce the decree in respect of the land or to keep it in force, 
The execution of the decree in t of the land was barred. 

Szata Mazumpan v., Beasa Nara Mazoumpar ... App. 


—Landlord and Tenani—Paini Lease—Receipt of 
Rent—Notice.] A., a Hindu, died, leaving his widow, B., and his 





mother, ©. B. adopted D, O. granted a patni patta to Ð. of certain 
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"ss" pro belonging to the estate of A. During the minority of 
Fee ean tee rent from E., and N as A D., on attaining 
majority, realized rent from E. by suits under Act X of 1869. 
Twelve years after attaining majority, D. sued for cancellation of 
` the patni lease, and for obtaining khas possession of the property. 
Held, that the’ suit was not barred. The receipt of rent was 
no confirmation of the patni lease; it only created the relation 
of landlord and tenant. , Held, also, that the plaintiff was not 
entitled to'khas possession before the relationship of landlord and 
tenant was legally determined by a reasonable notice. 
Semble.—Such notice should expire at the end of the year. 
Bonwarr Lat Roy v. Magma CHANDRA Knvarn... App. 


* LIMITATION—Proceedings to keep a Decree in force.] A devree 
was obtained on 6th June 1861, and in February 1864 a pretended 
purchaser of it sought execution. On 15th March 1864, the origi- 
nal decree-holder himself applied for execution of the same decree 
against certain of the judgment debtors, without mentioning the 
appellant, who was one of them. Subsequent proceedings at differ 
ent times were taken Between her and the alleged purchaser in 
order to ascertain which of them was really entitled to execution 
of the decree, and on the 6th March 1867, her representatives 
got a decrée setting aside the alleged purchase, and declaring that 

ey might execute the decree of 6th June 1861. Accordingly, on 
81st August 1868, an application was made by her representatives 
for that purpose. Between the 16th March 1864 and 31st August 
1868, no proceedings had been taken in execution. 

Held, that the application was not barred by limitation. That 
no execution could be given till it was ascertainéd who were the 
actual decree-holders. That the intermediate proceedings for that 

urpose were bond fide proceedings within the meaning of Act XIV 
of 1859, section 20, for the purpose of keeping the decree in force. 
KHAJA ÅBDUL Gannt ži P. Poaose o”. 2 «2 ACG 





Suit by Reversionary Heirs —Possession by Adopted 
Son.] A Hindu widow, in 1824, assumed to adopt son to her 
husband, and such son, and after him, the defendant, his heir, was 
put in possession of the properties in suit. The widow died in 
1861. The suit was instituted in 1866 to recover the property and 
to declare the adoption illegal. 

Held, that such possession during the life of the widow could not 
be said to be adverse as against the widow. ‘The cause of action to 
the reversionary heirs arose at the time of the death of the widow, 
and was consequently not barred by limitation. 

SRINATH GANGOPADEHYA v. Manes Cuanpra Roy... F.B. 


LOOAL INVESTIGATION ... ace ae tye App. 
` See AMBEN. 


LUNATIC .. sae Sea vei 
See Act XXXV or 1868. 


MAGISTRATE. See Laanmrry or ——, 


oa, DISCHARGE OF ACCUSED BY  .. A. Cr, 
See Acr XXV or 1861, ss, 250, 251, 265, 435. 


MAGISTRATE'S ORDER, SUIT TO SET ASIDE .. FB, 
See Criminar Procepurs Cops, s. 308, 5 
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MAHOMEDAN CO-SHARER... on bed . F.B. 134 
See Manomspan Law. 


LAW —Acknowledgmentof a Son.] Anacknowledgment 
by a Mahomedan that a certain person is his son is not merely prima 
Jacie evidence of the fact which may be rebutted, but establishes 
the fact acknowleged. Such acknowledgment is valid when the 
ages of the parties admit of the relationship between them, and 
where the descent of the party acknowledged oe not been already 
established from another. 2 

In THE MATTER OF THE Perrrion or Mussamat Ber Nasi- 

‘ BUNNISSA 4. as: a oe n CAL OS 


aa Divorce.] According to Mahomedan law, the 
divorce of one acting under compulsion from threats is effective. 
Ingapic MULLA v. ENAYBLTUR RUMMAM ... w A.C. 18 


-~— Illegitimate Sons— Brothers— Acknowledgment 
—Consanguinity—Nasab.| The children of fornication or adultery 
(wahiduzzina) have no nasab or consanguinity ; hence, the right of 
inheritance being founded on nasab, one illegitimate brother cannot 
succeed to the estate of another. ' 

A man cannot acknowledge a brother so as to establish the nasab. 


Mossamar Swanspzapt Bsaum v. Mreza Hmar Bana- 
` DUB ay ae eae ies wo A, OG 108 








2 > Morigage—Endowment—Arguments on Ap- 
peal under s. 15, Letters Patent—Practice.] The fact that a mort- 
is in existenceʻover' property, at the time when itis set apart 
as an endowment, does not invalidate the endowment under Mahome- 
dan law. It isan endowment subject to a mortgage. If, nfter a 
mortgage, the mortgagor endows the land and dies, leaving sufficient 
- assets, his heirs are bound to apply those assests to the redemption 
of the-mortgage, so}that the endowment may take effect freed from 
the mortgage by the application of other assets of the endower. 
But, if- necessary, the mortgagee o enforce the mortgage by sale 
of the land, and the endowment will be rendered void as against 
the purchaser under the mortgagee, but not as against the heirs 
of the endower; as against the latter, the surplus sale proceeds 
will be subject to the endowment. 
‘On appeal, under section 15 of the Letters Patent, no other points 
may be argued than those which were argued before the Division 


Bench. 
Sranazapi Hasga Braum v. Kaasa Hossein Arr Kean A.C. 86 


——--———Pre-emption—Ceremonies, Performance of 
Preliminary—Tulud-ishhad.] In a case of pre-emption, strict proof 
is necessary of the performance of the preliminaries. According to 
the Mahomedan law, strict adherence to the rules for the perform- 

+. ance.of the tulub-ishhad is especially necessary. 

In performing the tulub-ishhad, the pre-emptor must clearly de- 
clare- his.right and invoke witnesses. He must declare that “ he 
“hag a right of pre-emption to which he has laid claim, and that be 

+ still claims it,” and invoke witnesses “ to bear witness therefore to 
“the fact.” . 

Janu Sma v. RAJKUMAR ose vee wv ALC. 171 ¢ 


Hindu Vendor and Hmdu Pur- 


chaser—Subsequent Reconveyance by Purchaser to Vendor—Effect 
of Reconveyance as against Right of Pre-emption.] Where one of 
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two neighbours has sold his land to a stranger, and the other neigh- 
bour has thereupon claimed a right of pre-emption, no subsequent 
- dissolution of the contract affects the right of the pre-emptor which 
hag once accrued and-been duly asserted. 
Buapvu. Manomep v. Rapua Cuanan Borra . AO. 219 


MAHOMEDAN LAW-—Pre-emption—Performance of Tulub-mawasa- 
bat.] According to the Mahomedan law, the mere fact of the-pre- 
emptor taking a short time before performance of the tulud- 
~  mawasabat for ascertaining whether the information conveyed to him 
was correct or not, does not invalidate his right. 
The Mahomedan law allows a short time for reflection before per- 
formance of the firat demand. 
Syap Asap Hossxin v. Kuanag Sex Sanu . A.C. 203 


— Tulub-ishhad, Performance of— 
Shafee Khalit—Shafee Sharik—Valuation of Suit—Act' VIII of 
1859, 8s. 81, 350.] The personal performance of the tulub-ishhad, 
or demand for pre-emption by the pre-emptor, depends on his ability 
to perform it. He may do it by means of a letter or messenger, or 
may depute an agent, if le is at a distance and cannot afford personal 
attendance, E k 
Where a defendant, after the case had'been gone into on the 

merits, set up that the suit had been undervalued, and the Court of 
first instance found in favor of the plaintiff on that issue, but the 
lower pre Court was of a contrary opinioñ, and dismissed the 
suit,— Held that the lower Appellate Court should, before dismissing. 
the suit on that ground, have allowed the plaintiff the option of 
supplying the necessary stamps, as the first Court would have 
done, under section 31, Act of 1859. In any case, the order 
of the firat Court was not one affecting the merits of the case or 
jurisdiction of the Court; and, therefore, under section 850, Act 
VII ‘ed 1859, the suit could not be dismissed on appeal upon that 
and. 

ee Syep Wamp Avi Kuan v. Lara Hawoman Prasap...- A.C. 189 

: wa 

eT ui lt bema 0Sa bat — Delay in 
claiming Right of Pre-emption.] On hearing of a sale, the pre- 
emptor must immediately make his demand called Tulub-mawasabat. 

here a pre-emptor, on hearing of the sale of a property, to 
which he aright of pre-emption, went to the property in dis- 
pute, and there declared his right as pre-emptor,—Held, that such 
delay was fatal to his claim. . 

Ram Craran v. Nars MARTON see we «=A, O. 216 


——r—_——Pre-emption between Mahomedan Vendor and 
Co-sharer and Hindu Purchaser—Regulation VII of 1832, 8. 9.] 
Per Pzacock, C. J, and Kemr and Mrrrer, JJ.—A Hindu pur- 
chaser is not bound by the Mahomedan law of pre-emption in favor 
of a Mahomedan co-partner, although he purchased from one of 
several Mahomedan co-parceners; nor is he bound by the Mahome- 
dan law of pre-emption on the ground of vicinage. A right of prê? 
emption in a Mahomedan does not depend on any defect of fitle Gi 
the part of his Mahomedan co-partner to sell, except subject to his 
right of pre-emption, but upon a rule of Mahomedan law, which is 
- not binding on the Court, nor on any purchaser other than a Maho- 
medan. 

Suen Kupearoria v. Manmi Monan SHAHA ; Sayama Ku- 
MAR Roy v. Jan MAHOMED AND OTHERS ; DARMAN KHAN v. 

Buanar CHANDRA HAHA CHowDERY ... o. F. B. 184 


s 








e 








ee 


MAHOMEDAN VENDOR ae eee one 


MAINTENANCE ase ane ics on ase 


‘GENERAL INDEX. 


See Manomepar Law. 


See Hixpu Wit. 





te see ase 


See Hinov Law. 


MAJORITY OF HINDUS—Coming of Age. 


MALIKANA, SUIT FOR RECOVERY OF _ ... 


App. 
w ALC. 


In rag Goons or GANGAPRASAD Gossain ... vem 


See Reaurarron VILL or 1798 ss. 44, 45, 46, 


MEMBER OF UNLAWFUL ASSEMBLY. See UNLAWFUL Assem- 


MERITS OF CASE, ERROR NOT AFFECTING eee 


BLY. 


0. 0. 
See Pratnt, STRIKING NAMES OUT OF. 


MESNE PROFITS—Act XXII of 1861, s. 11—Decree.] “Where, in 


—_—— 


MINOR— Guardian, Power of Court to a 


a suit for land, the Court decreed to the plaintiff possession of the 
land, but made no decree in respect of mesne profits, Aeld, the 
plaintiff could not, under section 11 of Act XXII of 1861, obtain 
an order, from the Court executing his decree, declaring him entitled 
to ‘any or what amount of mesne profits. Under section 11 the 
question must relate to something comprised in the decree. 

Exowrt Srne v. BIJAYNATH CHATTAPADHYA we AÀ. 0. 


—, SUIT FOR—Possession, Suit for—Act VIII of 
1869, ss. 2, 7, and 196—Act XXII of 1861, 3. 11—Lmuation. ] 
The plaintiff brought a suit for possession of land with mesne profits. 
The suit was dismissed. He appealed on the question of possession 
only, and obtained a decree for possession without any mention of 
mesne profits; and afterwards, in execution of the decree, he ob- 
tained possession of the land. Held, the plaintiff could afterwards 
bring his suit to recover mesne profits from the date of decree for 
the period of six years next before the commencement of the suit, 
exclusive of the period during which the plaintiff was in possession. 
Sections 2, 7, and 196 of Act VIII of 1859, and section 11 of Act 
XXIII of 1861, were no bar to such suit. 
Praras Cuanpesa Burua v. Rant SwARNaMAyI, AND RANI 
SWARNAMAYI v. Pratap Coanpea BURUA wœ FB 


int— Act XL of 1858, ss. 4, 

'6, and 7.] Under sections 4, 6, and 7, Act XL of 1858, the Court 
has power to appoint a guardian other than the father of a minor, 
for the purpose of instituting suite, and protecting the property of 
the minor. 


Mossamat Erwari v. Ram Narsran Ram «App. 


pana DAUGHTER, CUSTODY OF —Act XL of 1858,8, 2—Act IX 


MITAKSHARA ' a i oe sie 


of 1861, 88. 1, 2, 3—Principal Cnil Court of Original Jurisdiction.] 
An application was made to a Moonsiff for the custody of a minor 
daughter, which, on pos to the Civil Judge, was dismissed. On 
appeal “to the High Court, held, all the proceedings must be 
uashed. The application should have been made in the principal 
ivil Court of original juriadiction in ihe district. 
Muoussamat HARASUNDARI BAISTABI v. Mussamat JAYADUBGA 
BAISTABI ... oe si aes . App- 


See Hinpu Law. ` 


97 


ill 


113 


71 


36 
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MITAKSHARA 2 
See Hunu Law. 


MONEY-DECREE—Morigage.] The plaintiff sued to recover a sum 
of money, with interest, on a mortgage deed, which contained the 
following clause: “If, by sale of the above land, the money receiv- 
‘Cable by you be not satisfied with charges, then ybu will realize 
“the pape amount by selling my other landed properties, to 
“which I will make no objection or excuse.” ‘The plaintiff asked 
for a simple money-decree. The defendant had other landed pro- 
perty besides the property mortgaged. Held, that the plaintiff was 
entitled to a simple money-decree available against his moveable 
property only, 


eos «. App. 


Joaeswaz Dorr v. NITAICHAND CHUCKERBUTTY .. App. 

— PAID js .. = App. 
See EXECUTION. 

MORTGAGE” s sen es wo ALC. 


See MAROMEDAN Law. 


See Monsyx-DECREE. E 


——— BY CO-PARCENER see tee ‘ae. App. 
See PARTITION. 
DEED ... ae wee on ww. App. 
See REGISTRATION Act, gs. 18, 50. r 
MOTION TO MAKE DECREE NISI ABSOLUTE m 0.0. 


See Suir ros Drvorcs. 


MOVEABLE PROPERTY, APPEAL IN RESPECT OF... App. 
See LIMITATION. $ 


MOVEABLES, DECREE FOR LAND AND .. ave App. 
See LIMITATION. 


MURDER—Culpable Homicide—Grave and Sudden Provocation.] 
Culpable homicide not E to murder is when a man kills 
another being deprived of self-control by reason of grave and 
sudden provocation. But when the act is done after the first ex- 
citement had passed away, and there was time to cool, it is murder. 


QUEEN v. Yasin SHRIKE dse asa we oA, Cr. 
MUTINY... eee he sh ies oes App. 
See Bugna or RECORDS. 
NASAB ao ; ik A. C. 
See ManomeDan Law. 
NECESSITY See vas ave sie ow ALO, 
See Hrspu Law. é 
LEGAL ay fe A ae 
See Hrnou Law. 3 
NOTICE ‘ ates ove .. App. 


See LIMITATION. 


—_—~——- OF ENHANCEMENT, See ENHANCEMENT, Nortce of. 
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NOTIOE, UNCERTAIN TY IN “ 
See Exnancement, NOTICE or. 


NUISANCE ae oF sa a gs FR B. 


See CRIMINAL Procrpure Cops, 8. 308. 


OBLIGATION IMPOSED ON PARTIES BY THEIR ACTS P. C. 
See Execution or Desp or Partition. 


OFFENCE Sas see i aes .. = App. 
See REGISTRATION oF DOCUMENT. 


, OMISSION TO GIVE POLICE INFORMATION 
7 A. Cr. 


See Acr XLV or 1860, sa. 107, 202, 382. 4 
———— PUNISHABLE WITH MORE THAN SIX MONTHS’ 
IMPRISONMENT F. B. 


See CRIMINAL Procepuan Copp, Cuivre XV. 


a i GOVERNMENT, BINDING EFFEOT OF ACTS 


x aw P.O 
See BANAD, CONSTRUCTION or. 


OFFICIAL ASSIGNEE eae ia ais w OC 
See INSOLVENT. 


OMISSION TO GIVE INFORMATION TO POLICE... A. Cr. 
See Act XLV or 1860, gs. 107, 202, 382. 


ONUS PROBANDL ... as = PN F.B. 





See Bond. 
See ENHANCBXENT oF RENT. 

ORDER oes sis sae tee ies we 00C. 
See JORISDICTION oF INSOLVENT Court. 

m AVPHALED AGAINST A. C. 


See REGISTRATION Act, 1866, 88. 36, 82, 83, 84, 


——--— OF MAGISTRATE, SUIT TO SET ASIDE ... FB. 
See Crimean Procepurr Cop, s. 380. 


ORIGINAL JURISDICTION, Eee CIVIL COURT 


OF , . e. App. 

See Mixon DAUGHTER. x 

PARDON, TENDER OF, TO PRISONER _... App 
See Cran Parocepurs Cong, 88. 209, 210, 211. 

PARTIES TO SUIT ee aes ies we ALC, 
See Hou Law. 

PARTITION App. 
See Batwana. 

—————— See ExRCUTION or DEED or —~, 

———— Batwara— Mortgage by a Co-parcener—Cause of Ac- 


tion—Reg. XIX of 1814.] A.; one of the shareholders of a talook 
consisting of several mauzas, mortgaged his share in one of the 
mauzas hamed Kishoopore to B, Upon a partition being made 


61 


24. 


“69 


41 
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under Regulation KIX of 1814, the Mauza Kishoopore was allot- 
ted to C. and D., co-parceners in the talook, and other mauzas 
were allotted to A. 

In a suit by C. against B. for obtaining possession of his share in 
Kishoopore, held ‘that there was no cause of action. That upon a 
pavion of a joint property, a co-parcener is bound, by the incum- 

rances created by another co-parcener in ag ied of a portion of 
the property, if such porion ba allotted to 
_ between the co-parceners. : 
Banoo Nisma Sine v. Banoo Juanro Sine ‘ae App. 


im ùpon a partition 


PARTNERSHIP BDOKS te ii in e PO 


See EVIDENCE, 


PATNI LEASE ore eee i vee ae App. 


See LIMITATION. 


PAYMENT ... oe ads ae ss = EB. 


See INSTALMENT. 


——-— INTO COURT ... a s a App 


See EXROUTION. 


PENAL CODE, ss. 97, 99, 102 ii sas we. App. 


See Parvats Dsrenca, RIGHT or. 


, 8. 149 


a ed ae ve ~~ App. 
See UNLAWPUL ÅSSEMBLY, MBNBER OF. 


PENALTY—Jnstalment Bond—Interest.] A. executed an instalment 


bond for rupees 1,000 in favor of B., in which he stipulated that, 
from the year 1271 (1864) to 1275 (1868), bothinclusive, rupees 200 
should be paid in the month of Jaishta (May 13 to June 12) in each 
year, and that, “in the event of any instalment being then due, all 
“yemaining instalments should be deemed lapsed, and principal 
“ should be paid, with interest, at the rate of 10 per cent. per men- 
“ gem, from the date of the instalment-bond.” The first instal- 
ment, which fell due on the last day of Jaishta 1271 (12th June 
1864), was paid on the 18th Falgun of the same year (13th Febru- 
ary 1866); other instalments were paid in Jaishta 1272, 1278, 
(1865, 1866). 

B. accepted payment of these instalments as part of payment of 
the principal sum due to him, and never made any demand for 
‘interest under the terms of the bond. The further instalments 
due in Jaishta 1274 and Lash 18th to June 12th, 1867 and 
1868) were never paid. On 13 artik 1275 (80th October 1868), 
B. sold the bond and all his interest thereunder to O. for rupees 
800. On 2nd Jaishta 1276 (14th May 1868), O. brought a suit 
against A., for the whole amount of the bond, with interest thereon, 
at 10 per cent. per mensem, from the date thereof till the date of 
suit, namely, Se ny 6,099, leas the amount of rupees 600, which 
had been realized by B. in the three instalments for 1271, 1272, and 
1278 (1864, 1865, and 1866). The Judge awarded him only the 
amounts of the unpaid instalments for 1274 and 1275 (1867 and 
1868), namely, rupees 400, with interest from the date of the 
instalments till date of suit at one per cent. per mensem,—in all 
rupees 488 odd, proportionate costs, and interest on all at one per 
cent. per mensem, till date of realization. 

On appeal to the High Court by O., keld that the clause in the 
bond relied on was a mere penalty clause. The original obligee of 
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Page 
the bond having waived the exaction of any penalty, ©. was not 
now entitled to more than the Judge had awarded him. 
Bousy Dosuy v. Sweswar Rao Basoo Rox Koe ... App. 92 


PERFORMANCE OF PRELIMINARY CEREMONIES... A.Q 172 
See Manomapan Law. 


~ TULUB-ISHHAD a w A.C. 189 
See Manomepan Law. 
— TULUB-MAWASABAT. ... m A.C. 203 





. See Manomnpan Law. 
` PERIOD OF LIMITATION. See Limrrarion, CALCULATING PEBIOD OF. l 


PERJURY — Giving False Evidence—Contradiciory Statemenis of a 
Witness.] The statement made by a witness. before the Magistrate 
was opposed to the statement made by him before the iong 
Court. On a charge of perjury being made, held, that a statement 
made by the accused before one Court was no evidence of the falsity 
of ¢ contrary statement before another Court to support a convic- 
tion of giving falae evidence. 

Held, that neither the Judge nor Jury had any right to assume 
that an explanation could not have been given consistent with both 
the statements. 

Quran v. Kona ste ke wis we A. Cr, 4 


PERPETUITY ite ss és = .. O. 0. 108, 231 
See Home War. 


PETITION OF APPEAL, FILING BEYOND TIME. See Ar- 
PAAL, Frusna Petition or, Bexonn Ta. 


PLAINT. See Framixa or —. 


————, STRIKING NAMES OUT OF —Issues, Amending of—Mer- 
tts of Case, Error not Affecting—Act VIII of 1859, s. 380— East 
Indian Railway Company, Liability of—Act VIII of 1859, 8. 11. 
Four plaintiffs sued as partners, but it was found, during the tri 
that they were not all partners at the time the cause of action ac- 
craed ; and the Judge thereupon amended the issue which had been 
raised on that point, and raised the question whether the plaintiffs 
were or were not partners ; and it being decided in the negative, the 
Judge ordered two of the plaintiffs’ names to be struck out of the 
plaint, and he gave a decree in favor of the other plaintiffs. Held, that 
the Judge acted rightly in amending the issue, but that he should 
have done so without striking the names of the plaintiffs out of the 
plaint. Such an error is “an error in an interlocutory order not 
affecting the merits of the case ;” and, therefore, under section 360, 
Act of 1859, not a ground for reversing the decree on appeal. 

The Hast Indian Railway Company cannot, under section 11 of 
Act XVIII of 1854, limit their responsibility as carriers in respect 
of ordinary goods, so as not to be liable for loss or injury caused 
by gross negligence or misconduct, though possibly they may, with 
e consent of Government, limit their liability by contract or 
notice, for loss arising otherwise than by gross neglect. 
Tu Bast Inpran Ranway Company v. F. J. Jonpax O. C. 79 


POLICE, OMISSION TO GIVE INFORMATION TO ... A. Cr. 7 
See Acr XLV or 1860, as. 107, 202, 382. 


GENERAL INDEX. 


POSSESSION bes oo oF mA App. 
See BURNING oF Reconps. 
—-——-——- BY ADOPTED SON eu. B. 
See LIMITATION. 
——-—, FACT OF yis as ase œ F.B, 
See Eyipencn. 
——, SUIT FOR ate ve . = FB 
Bes Messe Prorrts, Surr FOR. 
POWER OF COURT TO APPOINT GUARDIAN $e App. 
See Minor. d 
JUDGE as w= App. 
See Acr VIL or 1859, 8. 341. 
SESSLONS JUDGE A. Cr. 


See Aor XXV or 1861, 88. 260, 251, ‘255, 435. 


PRAOTIOE-—Appearance— General Cause List, Setting down Case in.] 
The Court has power to order a case to be set down at once in thè 
General Cause List, if the defendant enters appearance by his at- 
homey Denpi the time for appearance fixed in the summons has 

ire 
When a defendant so appears, the Registrar ought so to set 
down the case, as a matter of course, or ne task the Judge in 
chambers whether he should do go or not, 
Cuamine v. GREEN = oa. App. 


See Manomppan Law. 


—-—_— AS TO FILING WRITTEN STATEMENTS O. C. 
See DrvorcE. 


PRE-EMPTION is ais ise me App. 
See Bursa oF r Ruconps. 


oes: . A. O. 189, 171, 208, 217, 


Sea MAHOMEDAN Law. 


———-—---—, DELAY IN OLAIMING RIGHT OF .. A.C. 
See Manomspan Law. 


—-— BETWEEN MAHOMEDAN & HINDU... F.B. 
See Manosmpan Law. 


— m, EFFECT OF sie tase cca CE Pua 
RIGHT OF ous A. C. 
See MAHOMEDAN Law. 


PRELIMINARY CEREMONIES, PERFORMANCE OF... A. O. 
See Manomepan Law. 


PREVIOUS CONVICTION ... we w ALC, 
See Nurr von DAMAGES For “Assautr. 


PRINCIPAL OFVIL COURT OF ORIGINAL JURISDIC- 
TION ... = App 
See Minor Davenrer. 
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3 Page 
PRIORITY ... or bd w wee App 78 
See REGISTRATION Act, ss. 18, §0. 
QF ATTACHMENT a œ EBB 63 
See ATTACHMENT BEFORE JUDGMENT. 
——— REGISTERED DEED .. a o AO 8 
See REGISTRATION. ` 
PRISONER, TENDER OF PARDON TO oh ae . 60 
See Cararsan Proospurs Cops, ss. 209, 210, anD 211, 
PRIVATE DBFENCH, RIGHT OF—Penal Code, 88. 97, 99, 102— 
Charge, Altering afler Accused pleads Guilty] The'right of pri- 
vate defence, as described in section 97 of the Penal Code, is subject 
n to the restrictions mentioned in section 99,—that is, it should be 
exercised only in the defence of one's own body or that of another 
person against an offence affecting the human body: Under section 
102, the right commences only on a reasonable apprehension of 
danger to the body caused by an attempt or thbeat to commit an 
offence; and by section 99, clause 4, the right is restricted to not 
inflicting more harm than it is necessary to inflict for the purpose 
Cee leads guil harge al dy framed, th 
en an pleads gnilty to a charge already frame Ə 
Sessions Judge has no power to alter the charge upon the evidence 
in the record. Upon a charge of murder, the accused, pleaded 
“ guilty "—the Sessions Judge, taking into consideration the cir- 
cumstances of the case, reduced the charge to homicide not amount- 
ing to murder. Held, that the proceeding was illegal. 
Tum Quen v. GOBARDHAN BHUYAN si .. App. 101 
PRIVILEGE... ate ate sa sau ~ 0.0. 90 
See CONTEMPT. 
PROCEEDING ise vee 7 aa w App. 4l 
See LIMITATION. . 
m Limitation— Act XIV of 1859, s. 20—Hzecution.] 
Confirmation of a sale in execution of a decree by the Court, of its 
own motion, and drawing out the proceeds of sale by the execu- 
tion creditor, are not ee to enforce such decree, or to keep 
the same in force, within the meaning of section 20, Act XIV of 
1859. ; 
Manarssa Duress Manran CREAND BARADUR v. RAMNBRAHMA 
MOLLIOR ss eas eis oe m ALCO. 116 
TO ENFORCH DECREE sos we AG, 158 
See Decrees, TRANSMISSION OF, TO COLLECTOR. i 
——— KEEP DEOREEH IN FORCE si App. 99 
See LIMITATION. 
a AC. 1 
See LIMITATION. 
PROPERTY, ALIENATION OF vee ay we ALC, 20, 24 
See ATTACHMENT, See EXBCUTION. 2 
, ANCESTRAL ... ie ose we AG 15 
See Hrxpu Law. 
PROVOCATION, GRAVE AND SUDDEN tes owe A. Or. 6 


See MURDER, 


GENERAL INDEX. 


PUBLIC ACTS, OBLIGATION IMPOSED ON PARTIES BY 
THEIR. ay P.O. 
See Execution oF ‘Daro OF "PARTITION. 


PUNISHMENT OF WHIPPING ae see A. Or. 
See Act VI or 1864, s. 4. 


PURCHASE BY VAKEEL OF JUDGMENT DEBTOR... A.C. 
See APPRAL, 


PURCHASER dee ase . N B: 
See Manoxmpan Law. 


sar AT AUCTION- SALE IN EXECUTION on mo 
CREE ... wn ” 
_ See REGULATION vi or 1825, 8. 3, 


PURCHASES. See BANANI ——. 


QUANTILY OF LAND os ons i App 
See KABULIAT, Surr ror. 


QUESTION OF FACT t Bes R a PO. 





See Bunamt Poronasss. 

REASONABLE GROUNDS FOR APPREHENSION... F.B. 
See RECOGNIZANCE TO KEEP THE PEAOB, 

RECEIPT OF RENT... a pi = App. 
See LIMITATION, 

RECITAL IN BOND... sas ay j we EB. 
See Bond. 


RECOGNIZANCE TO KEEP THE PEAOE—Adjudication upon 
Reasonable Grounds for Apprehension.) Held $ LOVER, J., dis- 
sentiente), the report of a police officer, though it justifies the 
issuing of a summons, is not sufficient nodio on which to bind a 
man over in a recognizance to keep the peace. 

The rane lag must adjudicate on the question whether there 
is reasonable ground for peering mit the defendant is likely to 
commit a breach of the peace, r taking evidence in the pre- 
sence of the person charged, and giving him an opportunity to 
cross-examine the witnesses. 

The onus lies on the person who has obtained the summons to 
prove that the defendant is likely to commit a breach of the 

eace, 

r Benan Parar v. Manomen Hyar Kean; A. D. Dunsa v. 
Hew CHANDRA CHOWDRY ; Governuaxr v. Benant LaL 


BBAJABASI .,. wee {i . E.B. 
RECONVEYANOD, EFFECT OF, AGAINST HARE OF PRE- 
EMPTOR w åO. 


See MAHOMEDAN Law. 


RECORDER, REFERENCE BY, TO THE HIGH COURT A.C. 
See Act XXI or 1863, s8. 22—256. 


RECORDS. See BurNING of —. 


RECOVERY OF MALIKANA, SUIT FOR © AG. 


See REGULATION VILL oF 1793, ss. 44, 45; 46. 
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RECOVERY OF SALARY, SUIT FOR. See Sarary, Surr ror 
RECOVERY or.: 


REDEMPTION, EQUITY OF— Collateral Security—Atiachment— 
Eixecution.}] The defendants mo ed certain property in the 
mofussil to the plaintiffs in April 1868, and at the same time, as a 
collateral security to the mortgage, executed a bond in favor of 
the pia and a warrant of attorney to enter up judgment on 
the bond Judgment was entered up, and a decree obtained 
thereon, soon after the bond was executed. In accordance with ` 
a covenant in the mortgage deed, the mor entered into 
possession and receipt of the rents ard profits of the estate, which 
they were authorized to receive for five years from the date of the 
mortgnge. They remained in possession for six years, and then, 
more than one year having elapsed since any proceedings in execu- 
tion had been taken, they applied for execution of their decree 
against the mortgaged property. The property was out of the 
jurisdiction of the Court. 

Heid that, if the application were granted, the execution of the 
decree must be limited to topenty other than that which was the 
subject7of the mortgage. There being evidence to show that the 
parties had entered into an agreement for a fresh mortgage of the pro- 
perty for twenty-two years, the application for execution was refused. 

Semble.—An ay of iene cannot be taken in execu- 
tion of a decree for a money-debt under the attachment clauses 
of Act VIII of 1859. 

BrazanatH Konno: Coownney v.8. M. Gosixpmant Dast 
0. 83 


REFERENCE BY RECORDER TO HIGH COURT aw AO. 60 
See Acr XXI or 1863, ss. 22—25. 


REFUND App. 96 


See Sramr Durr. v 

REFUSAL TO REGISTER... by re ce 
See Ruaisrration Act, 1866, ss. 36, 82, 83, 84. 

REGISTHRED DEED, PRIORITY OF bes m A.C. 8 


See REGISTRATION., 


REGISTRATION ais 7 oe a . F.B. 18 
See Bonn. 


A.C. 65 





eee 


See Eixnancumant or Rant. 


Act XVI of 1864, s. 15—Evidence— Admissibility 
in Evidence of Unregistered Document.] In a suit for breach of a 
covenant to register contained in an unregistered mortgage deed, 
$ the defendant cannot plead the rea ahaa of the instrument 
for the purpose of protecting himself. ch a deed is admissible 
in evidence for a collateral purpose without being registered. 
Smam Narayan Lan v. Kamasrr Maton wo EB, 1 


Priority of Registered Deed over Unregistered Deed 
of earlier Date.] A Judge should record a distinct finding of fraud 
or collusion on the part of the holder of a registered deed, with the 
grounds on which it proceeds, before he gives an unregistered deed 
priority over it; and unless he does so, the case will be remanded 
to him for re-trial. 

Gowsar Kant Ror v. Qipaar Roy a m AOO 8 


tbe LE E: C. 8 
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REGISTRATION ACT (XX OF 1866), ss. 18 ano 50—Mortgage 


Deed— Deed of a beds | A. lent B. rupees 75, on 6th Assar 
1278 (June 19th, 1866), and B. executed a mortgage of two bigas 
of land, for the amount, in A.’s favor. On 23rd Assar (July 6th), B. 
sold to O. one biga of the same land. A. mortgage was notregistered, 
Os deed of ule was, A. subsequently brought æ suit for the 
amount owed him by B., and sought to attach the land mortgaged 
to him in execution. O. preferred a claim to the property attached, 
on the ground that the land was his: his petition was allowed. A. 
now sued to have the property mortgaged to him sold in execution 
of his decree, and to set aside C.’s purchase. 

Held, that undér sections 18 and 50, Act XX of 1866, C.'s regis- 
tered deed of sale must have preference over A.’s unregistered 
mortgage. 

AYARAM MAZUNDAR v. MADHUSUDAN MAZUMDAR App. 


aoo , 68. 36, 82, 83, 84— Order 

“appealed againsf’—Refusal to Register—Denial of Execution— 
Jurisdichon—24 and 25 Vict, o. 104, s.15.] A. applied to a Re- 
gistrar to have a deed of sale registered, alleging it to have been 
executed in his favor by B., who denied the execution. The Registrar 
refused to register the deed. A. then applied to the Judge by 











petition, under section 84 of the Registration Act, to order the. 


registration of the d alleging that B. had falsely denied the 
execution of the deed. The Judge dismissed the petition, on the 
ground that-he had no authority to examine Witnesses in the matter, 
or to determine whether the deed of sale was executed or not. 
Held (Maceusrson, J., dubitante), that the Judge had wrongly 
refused jurisdiction. He ought to have examined witnesses as to 
whether or not the deed was really executed. The petition to the 
Judge was not an appeal from the officer who refused to register the 
died: but an original application to the Judge for an order to compel 
the Registrar to register. The words “appealed against” in section 
84 of the Registration Act only mean “complained of” or “ object- 
ed to.” . 
In ran MATTER OF THR Parrrion or Sankar Donar... A. O. 


-—— OF DOCUMENT—Ofence—Act XX of 1866, 


s. 95.] A Sub-Registrar under Act of 1866 has no power to 


investigate regarding the committal of an offence committed before 
him, in the registration of any document, but should cause the 
complainant to proceed, under section 66 of the Code of Criminal 
Procedure, before the Magistrate, or before an Officer authorized 
to receive such complaint. 

The sanction of the Registrar, under section 95, Act XX of 1866, 
relates to prosecution to be instituted by the Sub-Registrar for 
an offence under the Act. 

Quzen v Harmas Kundu sae hae tae App. 


REGISTRY OF TRANSFER OF INTEREST IN LAND... F. B. 


See Act X or 1859, 8. 27. 


REGULATION—1798—VI, 8. 9 $ ey „App 


See JUBISDICTION. 


VIL ss. 44, 46,46—Act XIV of 1859, 3. 1,cl. 





12—Suit for Recovery of Malikana.] A suit for recovery of malikana 


is barred by limitation, if the malikana has not been received for a 
poriod of 12 years. 
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Query— Whether under Reg. VII of 1793, section 46, such suit 
will lie at all. 
Bavor Sine v. Musssamat Nmu Beau ae w ALO, 29 
REGULATION—1798—VIU, ss. 48, 51... ee viet. y Pe GY 8 
. See ENHANCEMENT OF Renz. 
XLVII s. 24 ae .. App. 44 
See JURISDICTION. 

0L? 4. . AO. 158 


See Decrass, TRANSMISSION oF, TO COLLECTOR. 


—_-—____—_—-1799-—-V-—Regulation V of 1827, 8. 8—Collector— 
Administrator—Tenant—Act X of 1859.] Under the provisions of ` 
lation V of 1799, section 5, and Regulation V of 1827, section 
8, the Collector took charge of a sub-tenure as administrator of a 
deceased person to whom the sub-tenure belonged. 
Held, the Collectot was in no sense the tenant of the superior 
landlord, and ns oan no suit would lie against him under Act 
X of 1859, for rent alleged to be due in respect of the sub-tenure. 
Tum CorLecrog or Boeran v. DwarkanatH Biswas App. 80 


-= -1814—XIX ... a ae .. App. 97 
7 See PARTITION. 


— —_--——1819— VIII, s. 18, cu. 4—Aot VIII of 1865, B. C., 
s.6—Act X of 1859.] An under-tenant, who has saved the superior 
tenure from sale by despositing the amount of rent due, not only 
has the security of the tenure which he preserves, and of which he 
can obtain possession on application to the Collector, but he also 
has a right to recover the amount deposited by him as a loan in an 
ordinary euit. ' 

AmsiKa Desi v. Peannari Das ... site - EB 77 


1822——VIT, s. 6, CL. 3... see wv PLO. 86 
See BANAD, CONSTRUCTION oF. 


18265—VII, s. 8—Act VIII of 18859, ss. 256, 257, 
258—Purchaser at Auction Sale in Execution of Decree—Suit by 
Auction Purchaser to recover Money paid by him when Judgment 
Debtor's Right, Title, and Interest in ane sold proved to be nil.] 
When an auction purchaser at a sale in execution of a decree buys 
the right, title, pen interest of the Judgment debtor in the property 
sold in execution, and itis subsequently found that the judgment 
debtor had no right, title, or interest whatever in the property, no 
suit will lie against the decree-holder or the judgment debtor to 
recover back the money which the auction i has paid. 
Although a purchaser may, under section 258 of Act of 1859, 
recover his purchase-money, it is only when the sale is set aside for 
irregularity under section 257. , 
Bowpamosı Caowpran v. Keisana Kishor Poppoar F. B. 11 
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-1827—V, 8. 3 eve vee «. App. 80 
See Rucunarion V or 1799, s. 5. i 
eee eee 1882—VII, s. 9 on w . F B. 134 





See Manomapan Law. 


REJECTION OF REVIEW .. ore 
See Lurrars Parant, 1865, 8. 15, 
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RENT, See ENHANCEMENT oF ——, 


——, ENHANCEMENT OF... ; rF. B 
See Borr ron KABULIAT. 

——., RECEIPT OF... as 73 a App. 
See LIMITATION. KE 

RES-ADJUDICATA ... =e ine kes w EBB. 
‘Yee 'Acr X or 1859, 8. 27. 

REVERSIONARY HEIRS, SUIT BY ... uae a 3 BS BS 
See Lourration. 


REVIEW—Act VIII of 1859, s. 376.] On an application for review 
of a jndgment, passed by the High Court, in a special appeal, con- 
firming the decision of the lower Appellate Court, on the ground of 
discovery of new evidence, held, das might be a good ground for 
moving the lower Appellate Court for a review of its judgment, but 
was not a sufficient ground for asking for a review of a judgment 
passed in special appeal. 

Pancuanan Mooxsrszs v. Ranna Nata Mooxsrser A. O. 


See TOE FOR FILING APPLICATION FOR —-—, 


——-—~, APPLICATION FOR AND REJECTION OF A. 0. 
- See Lerrars Parent, 1866, 8. 18: 





RIGHT OF PRE-EMPTION, DELAY IN CLAIMING ... A.C. 
, EFFECT OF RECONVEYANCE 
AGAINST ees y3 jdi PaA w AOC. 

See Manomnpan Law. $ 





, TITLE, AND INTEREST OF JUDGMENT DEBTOR 


See Reavation VIL or 1825, 8. 8. 


RIVAL CLAIMANTS hee soe A, 0. 
See Aor XXVII or 1860. 

RULES OF HIGH COURT, 281Tx DECEMBER 1865 w ALO 
See APPAAL, 


SALARY, SUIT FOR RECOVERY OF —Limitation—Act XIV o 
1859, s 1, cf. 2 and 16—Servant. The defendant, who 
*“. was a Batwora Ameen employed by the Collector, drew from the 
ablic Treasury at Backergunge a sum of money to pay the estab- 
ishment, but failed to RY the plaintiff, who was a mohurir under 
him. In a suit against the Ameen for recovery of his salary after a 
lapse of three years from the time when the salary became due,— 
held, that the plaintiff was not a servant within the meaning of 
clause 2 of section 1 of Act XIV of 1859; but that his claim was 
for money had and received on his account, and, therefore, he might 
bring his suit within three years from the date of such receipt. 
Asyarya CHoanan Dorr v. Haro Coanpra Das Banx App. 


SALE BY FATHER ... aii ses ose os App. 
See Hou Law. 
wa, OERTIFICATE OF dae «. App. 


See Act VILL or 1889, 8.15, 
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SALE, DEED OF ... x a App. 73 
See REGISTRATION Act, 88. 18, 60. 

—— INEXECUTION ... oe F ame A.C 181 


See APPEAL, 


SANAD, CONSTRUCTION OF—Acis of Government Officers, Bind- 
ing Effect of —Regulation VII of 1822, 8. 6, cl. 8.] Where by a 
ganad a grant was made of certain mauzas specified as containing an 
estimated number of bigas, a recognition by the Ravenue-authori- 
ties and Civil Courts of the grantee being entitled to forest land as 
part of that grant, although much exceeding the estimated area, was 
held to be binding on Government, and not to be an error within 
the meaning of Regulation VII of 1822, section 6, clause 3. 
SARIKH, ZAHURUDDIN v, TuE Connector oy Gorvoxrorr P. O. 36 


SECOND CONVICTION 7 a a A.Cr 5 
„See Acr VI or 1864, 8. 4. 
SECURITY, COLLATERAL ... B KA a. OnO. 83 


See REDEMPTION, EQUITY OF 


FOR COSTS PENDING AN APPEAL—Act VIII of 
1859, s. 34.] A plaintiff who resided out of India paid a sum of 
money into Court as security for costa, under section 34 of Act 
VIO of 1859. He, subsequently, obtained a decree against the 
defendant, and the defendant appealed against that decree. 

Heid, that the defendant was not entitled to an order detaining 
in Court, pending the appeal, the money which had been paid in 
under section 34. 





Fresine v. SHRARMAN ... sia sii m. 0.0. 92 
SERVANT .. * ... se ni w .. App. 68 
See BALABY, SUIT FOR Ruecovery or. 
SESSIONS JUDGE, POWER OF A a m A. Or 1 
See Aor XXV or 1861, a8. 250, 251, 255, 435, 
SETTING DOWN CASE IN GENERAL CAUSE LIST ... App. ‘76 
See Practica. z 
SHAFEE KHALIT ... vs ite sie m ALO. 189 
See Manomupan Law. 
SHARIK ... aes a eee m AO, 189 





See Manomupan Law. 
SIGNATURE OF JAILOR—Act XV of 1869, 8. 16. 





In gu Tamor Sina v, Karvas Roy i m OD 5l 
SIX MONTHS IMPRISONMENT, OFFENCE PUNISHABLE 
WITH MORE THAN wot sis Se œ EB 41 
See Canunat Procepurr Coon, Cuarrer XV. 
SMALL CAUSE COURT Se: aus “i App.-46, 82 
See APPEAL, See NPRCIAL APPEAL. 
ii w OC 94 
See Insouvent. 
we oy ALO, 3}, 





See Surr ror DAMAGES ror AssavLt, 
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SMALL CAUSE COURT, JURISDICTION OF... ow App. 
See Duvamation OP CHARACTER, 

SOLE USE AND BENEFIT ... ave eis wv 0.0. 
See WILL, 


SOLICITOR, DUTY OF] It is the duty of’ a solicitor, who has once 
undertaken a cause, to carry it to a conclusion. 


Ix RE A SOLICITOR vee ‘in ats ae (PG, 

SON, ACKNOWLEDGMENT OF tes ar vo, as “Ce 
; See Manomepan Law. 

——, ADULT as sagt sai Pry we App. 

See Huvpu. Law. ` ER 

——, ILLEGITIMATE “Se “ee See wa AC 


See Manomuupan Law. 


SPECIAL APPEAL—Act XXIII of 1861, s. 27—Act VIII of 1861, 
8, 827-—Act XLII of 1860—Small Cause Couris] When the 
subject-matter of an award is as to its nature and value cognizable 
by a Court of Small Causes, no special appeal will lie to the High 
Court against the decree of an j raeas Civil Court in respect of 
such award. 

Mussamat Banu v. NARAYAN Sanu on .. App. 


STAMP es a bee ate S s FB. 
See Decres unpex Acr XIV or 1859, s. 15. 
DUTY—Refund—Compromise—Appeal.] No refund of stamp 
uty can be allowed when a suit is compromised pending the hear- 
ing of an cy a Lie : 
THe Lanp Morreacs Bark ov Inpra (Oreore Forcrme 
Indian) Limirep v. Gregory Paur Menrus . App. 


STATEMENTS OF WITNESSES, CONTRADICTORY... A. Cr. 
See Punysury. 








STATUTE 11 am 12 Vicr., o. 21, 8. 26... bes vw COO; 
See Junispicrion or Insonvext COURT. 
24 anv 25 Vicr., c. 104, s. 16 wet as = App. 
See APPHAL. 
ee re — 2 C 





See REGISTRATION Act, 1866, as. 36, ‘82, 83, 84. 


STATUTES, INTERPRETATION OF... a a EP: 
See Act X oF 1859, s8. 92. f 


STRIKING NAMES OUT OF PLAINT. See Praint, Sraiine 
NAMES OUT OF. 


SUDDEN AND GRAVE PROVOOATION, wia a. A. Cr. 
See MURDER. 


SUDRA. See ÅDOPTION or, VALIDITY oF. 
SUIT BY AUCTION PURCHASER AT SALE IN EXECUTION 





OF DECREE aes aes ae iss . «= FB. 
See Reauration VIL or 1825, s. 3. 
——REVERSIONARY HEIRS .. one awe F. Be 


See LIMITATION: 
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SUIT FOR.AMOUNT DUE UNDER AOT X DEOREE.... A.C. 207. 


See JURISDICTION. 


—_— DAMAGES FOR ASSAULT—Previous Conviction of 
Defendants by Magistrate—Evidence—Act XXIIT of 1861, s. 27— 
Act XI of 1866, s. 6—Small Cause Courts—Jurisdietion—Appeal.] 
In a suit for damages for an assault, the previous conviction of the 
defendant in a Criminal Court is no evidence of the assault. The 
factum of the assault must be tried in the Civil Court. 

No suit for damages occasioned by personal injury will lié in the 
Small Cause Courts, unless actual pecuniary loss has resulted from 
such injury to the plaintiff. When there is no such cuniary loss, 
the suit for damages will lie in the ordinary Civil Courts, and a 
mec appeal will lie to the High Court, although the damages 

ed are below Rs. 500. 








Axi Bursa DOCTOR v. Susman SAMIRUDDIN ow AC. 
mm DECLARATION .. tie hes we = App. 

< See Acr VIII oF 1859, 8. 16. 
— DIVORCE— Motion to make Decree Nisi Absolute—Aot IV 
of 1869 8. 16.] Wur 0, Wiis T we 0.0. 


KABULIAT. See KABULIAT, BUIT FOR. 
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ss. 4, 18.] In order to entitle a landlord to sue fora kabuliat, he 
must tender a patta. 

A suit for enhancement of rent cannot be supported without 
thete has been a previous service of notice under Act X of 1859, 


section 18. 
Axnor NġNKAR CHUCKERBUTTY v. Rasa INDRA ‘Buvsan Dzs 
Roy ae As ae oe wo EB. 
——_—_--— MESNE PROFITS. See Musnw Prorirs. 
———— RECOVERY OF MALIKANA wow AG, 


See Ruaunation VIL or 1793, ss. 44, ‘48, 46 
SALARY. See AE Surr FOR 








REcovEBY OF. 
———, PARTIES TO . wae 332 oee we åA. OL 
See Howo Law. 
-———, VALUATION OF a i tue we ALC, 


See Manomupar Law. 


——— TO SET ASIDE MAGISTRATE’S ORDER ow FEF. B. 
See CRIMINAL Procepuze Cops, 8. 308, 


SALE BY FATHER... s. App. 
See Hannu Law. ` 
SUITS FOR DEFAMATION OF CHARACTER. See Daramarion 
or HABACTER, SUITS rox, . 


SUNDAY .. ig ive ae eee 
See LIMITATION. 








SUPERINTENDENCE i Sa es Re Ap 


See APPHAL. 


Enhancement of Rent—Acit X of 1859,- 
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SURETY—Act VIII of 1869, s. 204—Evzecution of Decree.] Where 
sale in execution of a decree was stayed on the security pn by a 
third party, held that, on default by the defendant, the decree 
could not be summarily enforced against such surety under section 
204 of Act VIL of 1859. 

GassxDRANABAYAN Roy v. Huwanorat Dasr, Mortare AND 
QUARDIAN or Pugna CHANDRA MITTER .. App. 


TENANT sed «» App. 


See REGULATION V or 1799, 8. 5. 


AND LANDLORD ... eer pass «- App. 
See LIMITATION. 


TENDER OF PARDON TO PRISONER isa .. App. 
See CRIMINAL PROCEDURE Cope, s8. 209, 210, 211. 


TIME FOR FILING APPLICATION FOR REVIEW — Holidays— 
Act VII of 1859, s.377.] When the ninety days within which 
an application for review of judgment may ordinarily be filed ex- 

e pire on a Sunday or holiday, or in the middle of a holiday extend- 
ing over more than one day, Aeld that the applicant has a right to 
file his petition for review on the first day on which the Court sits 
after the holiday. 

Per Ken, 7. (dissenting), that he has no such absolute right ; 
that the admission of an application for review after the expiration 
of the ninety days can o Bek allowed when a just and reasonable 
ground for delay has been shown to the satisfaction of the Court. 

Napayan DAL v. Bent MADHAB SIEKAR w F.B. 


TR SFER OF INTEREST IN LAND, REGISTRY OF F. B. 
; Sea Acr X or 1859, 8. 27. 





TRUST ise mie tes aa ane wa 0.0. 
See Hixpv War. 

TRUSTEE one oe eee an we C00, 
See WILL. 

TRUSTS s. ies aes ate we OG 
See Hinu Witt. 

TULUB-ISHHAD ... ses i Sea ne AsO; 
See Manomspan Law. . 

, PERFORMANCE OF ies we AEE 

See Manomepan Law. 

TULUB-MAWASABAT . .. ast we sie AC; 


See MAHOMEDAN Law. 


-——, PERFORMANCE OF... ws AO, 
Sea Manomapan Law. , 


- UMPIRE—ZIncapacity—Act VIII of 1859, s. 319.] When a person 
goes away from this country, and remains away, and there is no 
evidence to show an intention to return, that person becomes inca- 

able of acting as umpire within the meaning of section 319 of Act 





of 1859. 
QADADHAR Morrry v. GANGAPRASAD Morrry w OG 
UNCERTAINTY IN NOTICE am zaš =. App. 


See ENHANCEMENT, NOTIOR OF. 
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UNDIVIDED HINDU FAMILY : - App- 90` 
See Hoxpv Law. 

UNLAWFUL ASSEMBLY, MEMBER OF—Penal Code (Act XLV of 
1860), s. 149.] Where a person was killed by a member of an un- 
lawful assembly in prosecution of the common object of that assem- 
bly, the common object being the abduction of that person's mother 
held, all those who were members of the assembly at the time such 
person was killed, were guilty of the offence of killing her, 

In tHe Marrer or Goran ABFIN as oe App. 47 

UNREGISTERED DEED OF PIBUET DATE THAN REGIS- 
TERED ONE a... iz vi we «= ALO, 8 

See REGISTRATION. - i 
DOCUMENT, ADMIRATE YIN EVIDENCH 
OF ate ae FB, 1 
See REGISTRATION, a 
VAKEEL OF JUDGMENT DEBTOR, PURCHASE BY... “A.C. 18le 
. See APPRAL. 
VALIDITY OF ADOPTION OF SUDRA. See ADOPTION or SUDRA. 
VALUATION OF SUIT i see ts A. G 139 
See Manomapan Law. 
VARIANCE IN EVIDENCE .. “i se ACr 9 
See Act XXV or 1861, 8. 172. i 
VENDOR ... 7 ie a F. B® 
A See Manomupax Law. ; 
—--—— AND PUROHASER, HINDU oo » A.C. 219: 
See Manomepan Law. 
VESTING ORDER .., ve oa i m 0.0. 94 
Ses INSOLVENT. 

WASTE : aT assed tr ww 0.0. 103- 

f See Hrxpu War. 

WHIPPING .. oe a Ap Cr 8 

See Acr VI o 1864, 8. 4. Pa ee 

WIDOW, ALIENATION BY HINDU... ° «< O60. 1 

See CHAMPBRTY. i 
WIFE, HUSBAND AND r ae a 0.0. 68 
See Wur. - 3 
WILL eas ase See O.C. 108 
See Hinnv Law. ; 
“ Sole Use and Benefit ”— Husband and Wi Wife—T rustee.] A 
testator made the following bequest in his will :—“ I give, devise, 


“ and bequeath to my dearly beloved wife all the stock-in- -trade, 
“ furniture, mourning coaches, horses belonging thereto, stones, mar- 
“ bles, tools, im implements and materials connected with my trade and 
‘ business, and all my right and interest therein; and, nfter payment , 
“of my debts and other expenses, I give, devise, and bequeath the 
“rest and residue of me outstandings and collections for her. sole use r 
“and benefit, with liberty to continue and carry on such trade and’ 
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“ business.” The testator’s widow married a second husband, and 
they carried on the business of the deceased together. They after- 
wards separated, and she brought a suit against her husband for a 
declaration of her right under the will, and for an account from her 
husband of the profits, &c., of the business during their marriage. 

Held (reversing the decision of the Court below) that, on the 
true construction of the will, the stock-in-trade, &c., was not be- 
queathed to the wife for her sole and separate use independent of 
any future husband; her husband did not become a trustee for her 
in respect of such stook- -in-trade, pr the profits of the business, 
and he wag not bound to render an account, 


Orp v. Opp... ii ee doau me 0.0.- 58 
WILL, CONSTRUCTION OF... ive aoe we 0.0. 231 
See Hixpv Wiar. ` 


WITNESS OF THE ACCUSED—Act XXY of 1861, 8. 265.] Convic- 
tion set aside on the ground of the Magistrate's irregularity i in re- 
fusing, in a trial before him, under- Chapter XV of the Criminal 
Proçedure Code, to allow the examination of a witness who had been bg 
tendered on behalf of the accused. e 
‘Lue Quuen v. Mamma CHANDRA Cuvcxersurry ... App. 77 





, COMPETENT _... ae iss w A Or, 15 

» See Evipencs. ` 

, CONTRADICTORY STATEMENTS OF ,.. A. Or. 4 

See Puryury. - 

, DEPOSITIONS OF DEAD .. App. 460 

` See CruanNarn Procagurs Conr, 88. 209, 210, anp 211, 

WITNESSES, ARREST AND DETENTION OF App. 1 

See Crmiumar Procapure Cope, as. 66, 68, 76, 188, 207, 

222, 224, 367. 


WOOD, BREACH OF CONTRACT TO SUPPLY «. App. 1 
See Acr XIII or 1859, 


WRITTEN STATEMENTS, PRAOTICH AS TO FILING 0. 0. 61 
See Drvoroa. 


THAR unca s ni is aa .. App. 68 


See LIMITATION, CALCULATING PERIOD oF. 
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